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DECISION RECORD

RRT CASE NUMBER: 1108245

DIAC REFERENCE(S): CLF2011/32620

COUNTRY OF REFERENCE: China (PRC)

TRIBUNAL MEMBER: John Billings

DATE: 1 March 2012

PLACE OF DECISION: Melbourne

DECISION: The Tribunal remits the matter for reconsideration

with the following directions:

(1) that the second named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the first and third named applicants
satisfys.36(2)(b)(i) of the Migration Act,
being members of the same family unit as
the second named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The first and third named applicants, who clainbeccitizens of China (PRC), arrived in
Australia on [date deleted under s.431(2) of thgriation Act 1958 as this information may
identify the applicant] March 2008 and [April] 200&spectively. The first named applicant
applied to the Department of Immigration and Citizig@p for a protection visa [in] March
2011. The second named applicant, who is the daugbtn to her and the third named
applicant, was included in the application. Thedtihamed applicant was included later, [in]
July 2011. The delegate decided to refuse to ghantisas [in] August 2011 and notified the
applicants of the decisions. (The first name aapii is hereinafter referred to as “the
applicant”, the second named applicant as “theieqpis daughter”, and the third named
applicant as “the applicant’s partner”. Collecyvthey are referred to as “the applicants”).

The delegate refused the visas on the basighbatpplicant is not a person to whom
Australia has protection obligations under the Be&s Convention.

The applicants applied to the Tribunal [in] Aug@6t.1 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwftiRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéhefamily unit’ of a person has the
meaning given by the Migration Regulations 1994 @®@egulations) for the purposes of the
definition. The expression, further defined in12 of the Regulations, includes dependent
child and de facto partner.
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Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Regulations.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not



17.

18.

19.

20.

21.

22.

23.

24,

25.

satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &#hrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant§.he Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Theapplicants appeared before the Tribunal [in] Decem2®12to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an interpreter
in the Mandarin and English languages.

The applicants were represented in relation todkieew by their registered migration agent.

According to information provided in the protectigisa application the applicant’s daughter
was born on [date deleted: s.431(2)]. The applivaas aged [age deleted: s.431(2)]. The
applicant’s partner was aged [age deleted: s.4B1(2)

The applicant said that she was a student in Fbjdiore she travelled to Australia as a
student. The application indicated that her parantsa sibling reside in China and that
another sibling resides in the USA.

Documents held on the Department’s file includewpy of the applicant’s daughter’s birth
certificate issued by the [Registry] of Births Demtind Marriages. That named the applicant
and her partner as parents. There was also &azdiof baptism bearing the applicant’s
name and a date in December 2010, and a certifdéateembership of the same church
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bearing the applicant’s name and a date in Jung.Z0fere were also photos that appeared
to show the primary applicant attending a servica church.

The Department’s file also contained documentsulidg a notice that it gave the applicant
in April 2009 that her student visa was cancell&tlis was on the basis that she had,
according to the education provider, not commerstedying.

In a statement accompanying the application théiGgp said that, as a single mother, she
sought protection because she feared sanction @idea’s family planning laws as well as
social bias towards her child. She also said thatwgas scared to return to China because of
the lack of religious freedom and the governmefsitskes and extortion” against family
churches.

The applicant said that she grew up in a familpoéldhists so that her (Christian) beliefs
brought the family a lot of troubles and she wasn&tantly blamed”. She obtained her visa
to travel to Australia in early 2007. At the endlmét year one of her cousins brought her to a
church and that was the first time that she haddhance to know about Jesus” Later her
cousin told her that she switched from the “paici@hurch” to the family Church. She said
in effect that, although she did not know why, #iethat those involved in family churches
were passionate and enjoyed their involvement arghs followed them. She said however
that she could not join the gathering frequentlgt ahe had to take care of her study at
school. Sometime afterwards her cousin was detanddined by police. After her cousin
was released she told the applicant that someaheeparted their family church to the
authorities. The applicant said that her cousitragedy” made her family more upset
because they were afraid that something bad migbyén to her. Worrying for her safety,
her family restricted her family church activitiaer that time. She was very interested in it,
even asking for information about gatherings inrsgdut she hesitated about getting
involved in public.

In the application the applicant said that shediffctulties obtaining her passport - she paid
for it.

After she arrived in Australia, the applicant'®btyle changed and she developed new ideas.
She began to fit in with the free and multicultusely of life where she could choose
whatever she liked, especially her religion. Therches in Australia gave her confidence.
Since she became involved in church in Austral@addwveloped her spiritual life through
praying and reading the Bible.

The applicant said that she met her partner in 28@Pgave birth to their child towards the
end of the following year. Their plan to marry wagected by her family, however. She said
that her parents were fairly traditional and cownatve farmers who treated marriage as a
“deal”, insisting that she marry someone wealthy @fluential. Otherwise, it was pointless
for them to send her abroad to study. Becausedréngy’s family was not sufficiently
wealthy, and because her child was female, henfsaveould not want to care for her (the
applicant). In addition, she said that her partmernd not get along with her family. His
family were very superstitious and were disgustetidr family church history. Therefore the
relationship ended up being hardly recognised by families.

In the application the applicant said that she mwaontact with relatives in China. She
telephoned them sometimes.
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The applicant said that tradition in her localityGhina meant that people looked down upon
women who gave birth before they were married. sstie that she and her partner would be
fined by the government if they returned to ChiBath adult and child could not be treated
fairly. The family objection to the couple marryimguld place them in a more difficult and
vulnerable position. They would not have accedmigssehold registration and would suffer
social bias. They would not receive sympathy qpsut from their families. The child

would have many difficulties from the point of vieweducation and medical treatment so
that they would not have equal rights. The appliedso said that her family was once
“seriously punished” by the family planning authg@lue to breaches and “tragedy [ran in
her] memories”.

Interview

[In] June 2011 the applicant was interviewed bydbkegate with the assistance of an
interpreter in the Mandarin and English languagBse Tribunal has listened to a recording
of the interview and summarises the main points.

The applicant was tested concerning her knowled@hastianity and demonstrated at least
a basic knowledge. She confirmed during her imt@nthat she was not present when her
cousin was arrested and that the authorities im&tid not ever question her about her
attendance at church. The applicant said thaatbeded church regularly in Australia,
including when she previously lived in [City 1] atlten less often after she went to [City 2].

The applicant’s relationship with her mother waaised. Her mother would not give her the
financial support she needed to study. She hadhel applicant to give her baby to someone
else and leave her partner. She wanted her to/rirerison of a work colleague. Otherwise
an initial payment of 20,00Quanthat had been paid to her family by his family Vabliave

to be repaid. Marrying that man would effectivehyable the applicant to repay what she had
borrowed from her mother in order to study in Aak#&. She agreed when the delegate put to
her that her “true reason” for not wanting to ratto China was the situation with her mother
and her mother’s insistence that she give up hi ahd her partner.

Concerning the delay in making her applicationdgrotection visa, the applicant said that
when she was studying she did not really think &l risk of) harm and later after she
started working she thought she was not at rislso fAer partner told her that if she applied
he would be frightened and would leave her.

Submission and evidence of further pregnancy

Immediately before the hearing the applicant’s espntative provided an undated written
submission to the Tribunal and a letter from theliapnt's GP dated [December] 2011
stating that the applicant was nine weeks’ pregnant

Evidence given at hearing
The applicant confirmed in evidence that she wagmant. She said that was unplanned.

The applicant told the Tribunal that her familyistdct in China was somewhere between an
urban and a rural one. Her partner came fromal aunea.

The applicant and her partner had lived togethéustralia since before she became
pregnant the first time. They had reunited aftpeaod of separation and now intended to
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remain together. In the middle of 2011 they haddiin another suburb for just over a
month. Before that they lived in [suburb deleted31(2)].

The applicant clarified that one of the photos gtevided showed the pastor who signed her
certificates baptising her. Another showed a shidihe church displaying the names of those
baptised and the last showed her making a speetitaboccasion. She brought her
daughter’s certificate of baptism to the heariitpat bore the date [date deleted: s.431(2)].

The applicant told the Tribunal that in China heanfly had moved from their original home
to a district where there was less discriminatigaimst girls. She was one of three girls.
This was when she was four-six years old. Her erotfas not always with the family so she
lived with her maternal grandmother and her unok @unt for some of the time When her
mother was overseas she gave birth to her thild.cl8he was overseas for about 11 years.
She went to many countries including the USA whkesyoungest was born. The
applicant’s father was unemployed. He did notdtavith her mother. They were still
married and living together now but their relatioipswas not harmonious.

The applicant said that she did not know what wekmother did but was told by her aunt
that her mother worked hard to support the fammilZhina. She worked in factories and did
some sales job. She had been educated to yedet@liof primary school. The applicant
was not sure whether her mother was permittedaicel€hina. She returned to China when
the applicant was in the first or second year niguhigh school. The sister born in the USA
had spent some time in China but she was in Austaalpresent.

When the applicant’'s mother went overseas the sedaunghter, younger than the applicant,
was sent to live with relatives in order to condéal fact that she was the applicant’s
mother’s child, but people in their village becaaveare and reported them so there were still
fines to pay. The family actually avoided payihgrm because a maternal uncle tried to
transfer the daughter’s household registration.

The applicant kept in contact with the aunt andeimdo raised her. She said that her father
did not care about the family and that her mothémdt approve of her boyfriend. The last
communication she had with her mother was afteffiskstebecame pregnant. She called her
mother in about May or June 2010. There had beatiract contact since then.

The applicant said that her parents were farmerthiey did not work in the fields. They did
not work for the government. They did various ¢sin She thought that her father drove a
taxi but she did not know what her mother was ddoiege days. Her mother’s religion was
Taoism. (She mentioned the connection that redigi@d with Buddhism, referred to in her
statement as the family’s religion). Her fatheiswaised in a Christian family but he had no
religion. Now her partner had the same religioslasdid. He used to be a Taoist in China.
She brought her partner to her church in [Suburib 3pout December 2009 after they
arrived in [City 4].

She knew nothing of her partner’s education oremployment in China but said that she
spent ten years in school there and was not evploged. Both she and he had some jobs in
Australia but now relied on the Red Cross for ficiahsupport. Their families did not
support them.

Both the applicant’'s and her partner’s parents kabout the relationship and about the
child. Her partner’s parent’s attitude was tha slas an unfortunate sign for their family
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because of her religion. They were concernediibeduse of that their family would suffer.
And they did not see a daughter as a good giftedamily.

Neither she nor her partner had sent photos attifid to family in China. Her partner’s
brother and sister-in-law, also from Fujian, hasiteid Australia and seen the child but they
did not approve and strongly recommended that skeag the girl away.

The applicant confirmed that her student visa veaselled in 2009 although it was later on
that she learned that. She knew that her partmiesashad also been cancelled but she did not
know when that was.

The applicant said that she was attracted to Gdmisy because the family of her cousin, who
took her to church, was a very peaceful family.eyrtwere warm and never got worked up
like everyone else. That was not the family shediwith. [Ms A] was her cousin, on her
father’s side of the family. The applicant firecampanied that cousin to a Christian service
towards the end of 2007. The first occasion wanauthorised Christian church. Later her
cousin took her to different church groups - whe said were local churches. She said that
by this she meant churches that were not authorisbd Chinese government regarded them
as an “evil cult” The same group met at differeotises. That was started by an elder who
extended preaching to other areas. The elderatidammence in authorised church and did
not obtain authorisation. She did not know theestdname. Asked about her use of the
term “local church”, she said that this was theugrthat the government called Shouters.
The person who established that was named Lee ieldardAmerica and another person,
Nee, who died in Chinese prison. She said thahshed about this from the elders who said
how the local church was established. The Tribasked whether there was anything
distinctive about the way prayers and readings weade. She said that everyone had the
chance to tell their life story and say how thdy @&od’s power in their life. Towards the end
of the hearing she said they “called the Spiriteylsat together and prayed and recited their
own version of the Bible that had Lee’s interprietaincluded.

Asked when she first attended church in Austrdleadpplicant said that when she arrived
she stayed in the home of [Pastor B]. A classrnate China whom she named helped her
to find him. She said that the pastor was sti[IGity 1] at the same address. He knew that
she was a practising Christian. She could notlresadenomination but she did attend his
church. She said that she forgot where the chueshsituated but she still had her
classmate’s contact details and thought that shiel @btain a statutory declaration from the
pastor. She did not know if that church was thmesdenomination as the church in [Suburb
3].

The applicant said that she had not been bapts®mtes because there was no real
opportunity to be baptised before. She was a studghe moved from [City 1] to [City 2].
She said that she was “away from God” in [City Bller baptism happened only when she
moved to [City 4]. She lived with a Christian fdynivho took her to church. The minister
who signed her certificates performed baptism wiglter. This was an opportunity to be
“reborn” She said there were three ways to beigeght She had the first — to have water
poured on her forehead. Another way was to gettimt water. She said that, while she had
never seen it, the third was to go into a river.

Referring to her cousin who was arrested at a faahitrch in China the applicant said that
someone paid money to secure her release. Thpeheg at around [December] 2007.
Subsequently the authorities paid special atteribdhat cousin. The applicant said that if
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any incident was detected she would be detained fonger time but she was not detained
again because she and her associates became muoe<and went to different houses.
The applicant’s uncle and aunt’s family (cousinghd$ A]) went to the same group and
because of government pressure, even though tdeyotliget detained, they were on a
“black list” and so ran away to the United Kingdofo the applicant’s knowledge they were
recognised as refugees there. [Ms A] was sti@lvina and continued to attend church. The
applicant had maintained email contact with hencdl government officials went to her
house, searched it, and “made a mess” there. Wématfter her detention. The applicant
thought that she was reported to the authoritiesnagho searched her house. That
happened sometime after the detention — probabbpple of months afterwards, she said.

The other family — who went to the UK - had moreese incidents. Local officials tried to
capture one of them. That uncle and aunty attetft'edame church. The applicant attended
a gathering in their house. She heard in abounli@ct2008 that they went to the UK. She
learned more recently that they had obtained refistgtus in the UK. She did not mention
them in her statements to the Department or aintenview because then, although she knew
that they had gone to the UK, she did not know tihey had been recognised as refugees.

The applicant confirmed that she was not hersdljesti to direct questioning by authorities
while in China and that she herself experiencedther relevant problems there.

In Australia the applicant had maintained regutteralance at the church in [Suburb 3]. She
attended nearly every week, even after she movethar suburbs of [City 4], but it became
harder for her to attend after she became pregugih, and in September 2011 she had a
miscarriage that meant she stayed home for a manthafter that her daughter was ill for a
time. Otherwise she would attend if the pastolc¢take her and sometimes the pastor came
to her home to pray with her.

Given a statement in the application that she liffidudties obtaining travel documents

before leaving China, the Tribunal asked questabwut that. The applicant said that she
actually had her passport for some time befordedhéhe country. The problem was that she
could not obtain senior high school registratiomfs from school which she needed to be
able to travel to study. The school wanted to Kempthere. The school wanted extra money
“under the table”. She said that she thoughtwzs a different issue to the passport.

There was discussion about the matter put to héndgelegate at interview — that the real
reason for her not wanting to return was that hether wanted her to marry another person.
The applicant said that one reason was that hdmensaid she should marry the other man
but also that her mother wanted her to stop atten@hristian gatherings. The applicant said
that beyond that her reasons for not wanting tarnetvere her religion and because her
daughter had protection in Australia and that ifdeughter could not attend religious
gatherings she would not have her human right® v&ts worried that she herself would be
detained and that her daughter would suffer disoation - from friends, from people in her
home town and from government. She said thatl@eghter might not be able to enjoy
education rights and medical care.

Regarding the delay between her arrival in Ausaradi2008 and her application made three
years later, she said that she was not aware @rteedures. She was fearful about
returning to China given that her cousin had bestaided. In effect she also said that she
was busy because at first she did not have finksg@port so she had to work to cover her
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expenses. She went to work and she went to sclhadér she realised that she could not go
to school. She did not know about things at timaé

Referring to her current pregnancy, the applicaid that if she had to return to China now
she could be forced to have a termination becaméyf planning laws were strict. Her
paternal grandparents did not approve of her oglahip with her partner. She did not have
much money. The grandparents did not like thedchilhey said she should bring the
daughter to her parents but her parents did netthik girl and wanted her “to finish the girl's
life” or to send her away.

The applicant’s partner gave evidence that wastantiglly consistent with the applicant’s
evidence regarding their relationship, the new pa@gy and his own religious conversion.

He had accompanied the applicant to the churcButbirb 3] and could say that she attended
regularly unless she was ill, for instance. He tioeied that one or more pastors visited her
at home.

The applicant’s partner said that he thought tiebtvn student visa was cancelled in 2006.

His family lived in a rural district and the apg@it’'s family lived on the “urban outskirts”
When he came to Australia at first his parents sente money but that ceased because they
could not afford it. His mother was unemployed argdfather worked for a local Taoist
group. The applicant’s partner had worked as st@tar but the Red Cross was now the
couple’s sole source of income.

He said that he wanted his child to be able to istayustralia. He did not know what would
happen to her if she was in China. For the appljdhings could get complicated for she
used to participate in local church groups thatewest recognised. He said that the
government may come after her. There would probladla record of her church activities.

In relation to their daughter, he said their pasembuld not recognise the relationship. In
rural areas a girl was “not precious”, he saidcdese they were unmarried and the applicant
was underage when their daughter was born theré&vib@ua social compensation fee to pay.
He was not sure how much that would be but saidhth&new it would be expensive — more
than 10,00Quan They could not afford to pay.

Both families disapproved of the situation. Evethé parents had the money to pay the fee
they would not be supportive. As a Christian tppli@ant would continue religious practice
with local church and things could get worse. Tlekild may experience discrimination
because she was born outside marriage.

In response to general country information concgyihier claims, the applicant said that it
was not the case in her local area that a socmmpeasation fee could be paid by instalment.
She said that someone unable to pay the fee atroigte be locked up for 15 days.
Otherwise the authorities would come after the @@ssparents. She thought that the fee
would be no less an amount in her area — thatistfiere would be no difference between
urban and rural areas. She did not believe tieaethad been an amnesty on household
registrations for members of her Han (majority)nethgroup. She could not say whether
there was a right to household registration.

Further concerning her religion, in the contexthe authorised Christian churches and
whether she would attend them, the applicant reethtkat the authorised church put the
government first and required donations. Thosendihg had put their names on donation



70.

71.

72.

73.

envelopes. However, in local churches, worshippene free to make donations or not
make them. Donations made to the official churcluld end up in the officials’ hands.

Further material submitted after hearing

By letter dated [January] 2012 the applicant’s @spntatives responded to some issues raised
by the Tribunal at and after the hearing. It wais $here that the applicant’s family in the
United Kingdom had “limited contact” with the apgdint and her family and so she had been
unable to obtain any documentary evidence concghigir status in the United Kingdom.
Secondly, due to “logistical constraints” (whattth@eant was not explained) imposed on him
by his Church [Pastor B] could not provide a statytdeclaration in support of the
applicant’s claims. He did however provide a lettAccording to the letter, dated 19
December 2011, [Pastor B] was the pastor at [chdetdted: s.431(2)]. He said that he was
acquainted with the applicant. She arrived in Aalst on March 2008 and lived at his house
until the end of 2008. She then moved to [City Ruring her time in [City 1] she attended
the church regularly with his family. Finally, tlplicant’s representatives stated that her
instructions were that she understood that haviclgld out of wedlock was against her faith
but that she had never meant to fall pregnant. vehed prefer to have married before
having a child but it was difficult for her to mgymgiven that she did not have the means of
support from her family to do so. She believed ®ad was helping her through her life and
she learned from the Church to consider the chidtkasing. Her Christian faith had helped
her through difficult times. It was submitted thatr religious beliefs should not be
discounted by the fact that she had had a childobwedlock given the lack of family

support for her relationship, cultural and langubggiers, financial constraints and a lack of
knowledge of the process of marriage.

COUNTRY INFORMATION
Christianity and the Local Church

The US Department of State 202D10 International Religious Freedom Rep@ly-
September) (www.state.gov/g/drl/rls/irf/2010_5/1683htm) contains this information:

“The [Chinese] constitution protects religious fteen for all citizens but, in practice, the
government generally enforced other laws and padithat restrict religious freedom ... Only
religious groups belonging one of the five stateetianed ‘patriotic religious associations’
(Buddhist, Taoist, Muslim, Catholic and Protestamt permitted to register and to hold
worship services. Religious groups, such as Reotegroups unaffiliated with a patriotic
religious association, or Catholics professing ltyyto the Vatican, are not permitted to
register as legal entities.”

According to the report, official statistics shdwetProtestant population to be 16 million
people and that there are over 50,000 Protestamtlobs registered under the state-approved
Three-Self Patriotic Movement. Other estimatestpetumber of Protestants who practise
in unregistered churches at 50-70 million and tinelper of Protestants overall at close to 90
million. Some Protestant groups, including thed&ters” are considered to be “evil cults”.

The report continues that in some parts of Chinallauthorities tacitly approve of the
activities of unregistered groups and did not ieter with them but in other areas officials
punished the same activities by confiscating arstrdging property or imprisoning leaders
and worshippers.
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According to Human Rights Watalorld Report 201Iwww.hrw.org/en/world-report-
2011/china) the Chinese government “deems all ustergd religious organizations illegal,
including Protestant ‘house churches,” whose memiigk fines and criminal prosecution
...” and Amnesty InternationalReport 201 1states at page 105 that followers of
unregistered or banned religious groups “riske@$sment, persecution, detention and
imprisonment”).

The UK Home OfficeCountry of Origin Information Repodated 24 August 2011 contains
this information at paragraphs 21.03-21.06:

“The Shouters have been targeted by China as ag@rgrnment group since the
early 1980s and were banned in 1995. [They] wangeted as a cult because their
strong evangelical belief in the second coming lofi€k challenged the idea of a
future communist utopia.”

The UK report quotes a report dated 4 October 200&hich the Local Church Information
Site noted:

“The ‘Local Church’ of Witness Lee is a religiou®wement whose teachings are rooted in
Biblical Christianity, but with several unique elents that have led many observers to label
the group a cult. The current movement began il 8&®s in southern California, U.S.A.
with the teachings of Chinese-American preachen®és Lee, and it has since spread
through much of North America and parts of Europe Asia. Churches affiliated with the
movement can usually be identified by their namieictv almost always follows the pattern
‘The Church in [city name] Members typically claitmat the movement has no official
name, although the term ‘The Lord’s Recovery’ ienfused internally as a descriptive name.
The term ‘Local Church’ is generally used by outsg] and refers to the movement'’s belief
that the church should be organized by city, aatlitidividual churches should take the
name of the city in which they are located. Othemnas sometimes used include ‘Church of
Recovery’ (Philippines) and ‘Shouters’ (China) ..tiEstes of the size of the ‘Local Church’
hover around several hundred thousand memberswidddHowever, it is difficult to
produce precise numbers, largely because it ikdiffto gauge the number of adherents and
partial adherents to the group’s teachings with@ntand China itself, where the movement
appears to thrive but has been driven undergroyrgbternment persecution”

Specifically concerning Fujian province, informatitsom sources including the Immigration
and Refugee Board of Canada (CHN103500Ghina: Situation of Protestants and
treatment by authorities, particularly in Fujian disuangdond2005 — May 2010), 30 June
2010) indicates that reports of repression of @lans in Fujian are scarce. On the other
hand, President of the China Aid Association wa®red as commenting that this did not
necessarily mean there were fewer incidents. Tasident was quoted as saying that it was
absolutely incorrect to find that there was religidreedom in Fujian and that house churches
there faced the “constant and fearful risk” of lgeatosed and its members punished.

National family planning policy

The Department of Foreign Affairs and TraB&AT Report 691 — RRT Information Request
CHN32173 31 August 2007 contains this statement:

“The Chinese government adopted the family planpioigcy, which is also known as the
one-child policy, in 1979 with the stated aims a$iag pressure on resources and reducing
[widespread] poverty. China’s family planning pglis written into its Constitution as a
basic state policy. The policy fundamentally cetssof three elements: advocating delayed



marriage and delayed child bearing, advocatingotiiid per couple, and allowing eligible
couples to have a second child.”

79. Arange of reports indicates that policy has vadedr time between provinces and within
provinces, and especially between urban and ruealsa In relation to Fujian, DFAT made
this report in 2004:

“The Family Planning Law in Fujian is regulateddynixture of national, provincial and
local laws and rules. Enforcement is by local arities and evidence suggests that some
local governments enforce family planning rules endgorously than others. This has
created a patchwork of different rules and enfommnacross the province. Family planning
rules are more strictly enforced in the largersitsuch as Xiamen and Fuzhou, than in the
poorer countryside ... In general, however, Fufias one of the least coercive family
planning regimes in China.”(DFAT Report No. 287 — RRT Information Request:
CHN16609 22 April 2004)

Marriageable age and children born out of wedlock

80. The US Department of State 20Tguntry Reports on Human Rights Practices 2010 -
China 8 April, Section 6 states:

“In order to delay childbearing, the law sets thaimum marriage age for women at 20 years
and for men at 22 years. It continued to be illegalmost all provinces for a single woman
to have a child, with fines levied for violatiorige law states that family-planning bureaus
will conduct pregnancy tests on married women aogige them with unspecified ‘follow-

up’ services.”

Children born out of wedlock to Chinese nation&girning to China
81. Inrelation to children born overseas to Chined@nals, DFAT gave this advice in 2010:

“Most provincial and municipal governments havdexdahat a family planning fee would be
imposed for children born out of wedlock. The 8taamily Planning Commission authorises
local governments to establish their own criterfewimposing family planning fees in each
jurisdiction. According to a regulation publishiegthe Fujian Government in September
2002, 60 to 100 per cent of the average local ircehould be imposed for those who give
birth to their first child out of wedlock. If thearental annual income is higher than the
average level, their actual annual income will Beed, meaning wealthier parents are
charged a higher penalty. Rates have been knola tegotiable in some remote regions.”
(DFAT Report No. 1104 — China: RRT Information ResuCHN3605912

February 2010)

82. Regarding the effect that marriage may have orlitiako pay the penalty, the report notes:

“The key consideration is the marital status ofgtaesntsrior to the birth of the child. If a
child is conceived out of wedlock, but the parangsry prior to the birth of the child, no
social compensation fee is charged. If a mothargbirth to a child out of wedlock, a social
compensation fee is likely to be charged, evehdfgarents subsequently get married.

The Family Planning Commission state that the tiderof imposing a fee to unmarried
parents who give birth to a child is to encourageriage. Marriage is required to ensure the
lawful rights of the child, such as legal househelgistration.” (DFAT Report No. 1104 —
China: RRT Information Request: CHN36059, 12 Felyr2810). (emphasis in
original).
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Fines/social compensation fee

DFAT has recently consulted the Policy Sectiorhef Fuzhou Family Planning Commission
and clarified aspects of the 20BBpulation and Family Planning RegulatioasFujian
Province reporting that:

Article 39(1) of the Regulations (imposing a feezefo point six to one times the average
annual disposable income of urban residents on¢haverage annual income of the rural
residents) refers to circumstances where a chivdis out-of-wedlock to parents who are
both unmarried at the time of that child’s birth.

Article 39(3) (imposing a fee of four to six timgse incomes) refers to circumstances
where a child is born to a married parent, but whkat parent has had the child with a
person other than their legal spouse. That iscl&r89(3) should be understood as applying
where there has been an “extramarital affair”. FAD Report No. 1354 — RRT Information
Request: CHN39817, 23 January 2012)

Statistics for Fujian, from thiéujian Statistical Yearbook 2016ive an annual per capita
disposable income for the year 2009 for urban esgglof 19,57%uan(or $A2,900) and for
rural residents of 6,68@uan(or $A989). (www.stats-fj.gov.cn/default.aspx)

There is some evidence that in some circumstaheeieé may be payable by instalment:
Measures for Administration of Collection of Sodvdintenance Fee@romulgated by
Decree No. 357 of the State Council of the Peof&gublic of China on August 2, 2002,
and effective as of September 1, 2002), Nationapkés Congress (NPC) of the People’s
Republic of China website http://www.npc.cn/enghist/Law/2007-
12/14/content_1384253.htm) On the other hand, @@nsus amnesty for payment of the
social compensation fee appears to have endedrtiste entitledChina starts world’s
biggest censudated 1 November 2010 that appeared in the Loiétegraph reported that
the Chinese Government “said it would lower or vedive hefty penalty fees required for ...
[children born in violation of the country’s one#chpolicy] to obtain identity cards.” The
report added that “so far it appears there hasg@hbmuch response to the limited amnesty”.
It appears that the amnesty was up to a date ieiber 2010 when the census was being
taken. (www.telegraph.co.uk/news/worldnews/asia@td101368/China-starts-worlds-
biggest-census.html)

Nationality of child and right of entry

Article 5 of theNationality Law of the People’s Republic of Chija@opted at the Third
Session of the Fifth National People’s Congressmupigated by Order No. 8 of the
Chairman of the Standing Committee of the Natidtedple’s Congress on and effective as
of September 10, 1980) provides:

“Any person born abroad whose parents are bothegSkinationals or one of whose parents is
a Chinese national shall have Chinese nation&ity.a person whose parents are both
Chinese nationals and have both settled abroamheof whose parents is a Chinese national
and has settled abroad, and who has acquired floneipnality at birth shall not have
Chinese nationality.{www.novexcn.com/nationality.html)



Registration

Further, on the subject of registration, DFAT hgsarted that according to thejian
Provincial Population and Family Planning Committéa child ‘should’ be able to register
irrespective of the age of their parentsDFAT Report 1210 — RRT Information Request
CHN37505 12 November 2010)

Although with specific reference to Guangxi prown®FAT gave this advice in 2007:

“According to the official policy, parents wishing obtain a residency permit for their
children in a particular area will generally be jeabto the one child policy, regardless of
where their children were born. This means thahim&Xe person wishing to register their
overseas born children would generally be requinguhy the stipulated fine. However, a
person holding Chinese nationality returning fromerseas may be exempted from the one
child policy under two circumstances. First, wh€hénese students have studied overseas for
more than one year, and if their second child i lowerseas, they may obtain a residency
permit for that second child upon returning to Ghivithout having to pay the fine. Second,
Chinese who have a right to permanent residenapdather country, and still hold their
Chinese nationality, may be defined as “Overseadsesh” If so, they will not be required to
pay the fine in order to obtain a residency peforita second child upon returning to China.
All other returning Chinese must pay a fine to segia second child(DFAT Report No.
746 — China: RRT Information Request: CHN3248Becember 2007)

To be emphasised here is DFAT’s 2010 advice naaddeethat most provincial and
municipal governments have stated that a familpmiteg fee would be imposed for children
born out of wedlock.

Discrimination

Information provided to the Tribunal by Dr. Alice donge, senior lecturer in international
trade law and Asian business law, Monash Univerdayed 20 January 2010 is as follows:

“In more remote villages, social ostracism can hag real human rights impacts on its
victims, [including] discrimination in access tosmamenities... In urban contexts, again the
individual circumstances of the woman and her cimilgt be considered. Social connections
and networks are essential. With them, almosthangtis possible. Without access to social
supports, life can be very hard indeed to the éxbext access to basic amenities such as
housing and access to job opportunities can beedeni

“Black” (unregistered) children

The UK Home OfficeCountry of Origin Information Repodated 24 August 2011, at
paragraph 27.06 refers to a report of the Canddiamgration and Refugee Board dated 27
June 2007:

“An 11 August 2005 article in Reproductive Healthnotes that children born outside of
China’s family planning regulations may not be stgjied by the authorities or be ‘treated
equally,” unless their parents pay a fine... With@agistration, ‘black children’ may not be
able to access medical care, education or empldympariicularly in urban areas... They
may also not have access to other state benefitsaawices, or be entitled to land
allotments... However, according to a 2003 reporEtance’s Commission des Recours des
Réfugiés, corrupt family planning officials andetit payments to teachers and doctors may
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allow ‘black’ children to be integrated into sogiet The professor of International Affairs at
the Georgia Institute of Technology similarly note$is correspondence that ‘[u]lnregistered
children [in China] generally can't have much ascisstate-provided or community-

provided benefits including subsidized educationt tRey may now have increased access on

pay as you go basis’.
Referring to Guangdong, DFAT said in 2004:

“As with unmarried mothers, being a child born ofitvedlock still attracts some degree of
social stigma ... Children might be subject to bulgyor teasing at school, but are unlikely to
suffer serious social disadvantagpFAT Report No. 330 — RRT Information Request:
CHN16967 15 October 2004.

In some contrast, Dr. De Jonge has said that ‘actpral social terms, there is no doubt that
unmarried mothers and their children are subjetiedany types of social discrimination,
harassment and ostracism. Chinese society isletlbly prejudiced against illegitimate
children”: Advice of China’s Family Planning Law(s) and Regolas with special reference
to the position of unmarried mothefSctober 2004.

Dr. De Jonge also provided this information datédldnuary 2010:

“The main risk for a child born out of wedlock iscrimination in the form of being denied
access to state-provided benefits and services.iiitludes education and health services. |
would be surprised if such a child had the sangisteation’ documents as a state-sanctioned
child born to a married couple. If such documevese held by a child returning to China
after two or more years in Australia, it is unlikéhat any such documents would continue to
be recognised. Without current documents, thelahduld not be able to enrol in a state pre-
school or school. In addition, being unable to ptevsuch documents when seeking medical
care in a public facility would mean a risk thatvsees would be denied or a hefty charge
levied (bit like not being entitled to a medicaegdtin Australia).”

It appears that the position in relation to mediztefits needs to be qualified. In 2007
DFAT reported:

“Unregistered children do not officially have acgés public schools, but can go to private
schools, which usually charge higher tuition fe€$ina does not have a national health
insurance system for children, so children beimgstered or unregistered is not relevant to
access to medical serviceDFAT Report 691 — RRT Information Request CHN32173
31 August 2007.

Forced abortion or sterilisation

The US Department of Sta2©10 Country Reports on Human Rights Practi@April 2011
states:

“National law prohibits the use of physical coercto compel persons to submit to abortion
or sterilization. However, intense pressure to rbé# limitation targets set by government
regulations resulted in instances of local familgrming officials using physical coercion to
meet government goals. Such practices includedhdreatory use of birth control and the
abortion of unauthorized pregnancies. In the ch$analies that already had two children,
one parent was often pressured to undergo steidliza (US Department of State 2011,
2010 Country Reports on Human Rights Practi&=April, 2011
www.state.gov/g/drl/rIs/hrrpt/2010/eap/154382.htm)
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In the same report is this statement:

“Officials at all levels remained subject to rewsa penalties based on meeting the
population goals set by their administrative regiromotions for local officials depended in
part on meeting population targets. Linking jobmasion with an official’s ability to meet or
exceed such targets provided a powerful structocaintive for officials to employ coercive
measures to meet population goals. An adminisgraBform process initiated pilot programs
in some localities that sought to remove this lgg#or evaluating officials’ performance.”

Article 18 of the Fujian Provincial Government 2@@@pulation and Family Planning
Regulation of Fujian Provincedopted by the 33rd Meeting of the Standing Coteibf
the Ninth Provincial People’s Congress on 26 JOR2provides among other things:

“The couple that are capable of giving birth tohddcshould take one of the long-term
effective contraceptive measures and accept thmieation and inspection of pregnancy and
childbirth. Specific measures shall be formulatgdie family planning administrative
department of the province and submitted to theipotal people’s government for approval
and then put into practice. Those who have becaaggngant in violation of this Regulation
should take remedial measure in time. Villagershouttees or the resident’s committees or
their units should urge them to tal@nedial measures time”
(www.cpirc.org.cn/zcfg/zcfg_detail.asp?id=1705) fdrasis added).

According to the US Congressional-Executive Comiorssn China 2009\nnual Report
2009 10 October 2009, “remedial measures” was usedmgynously with “compulsory
abortion”. At page 156 the report refers to audacissued by Anxi county government in
Fujian that year ordering officials to seek cowth@risation to carry out “coercive
measures” when “family planning violators” failemlppay fines. The report also notes that
authorities in some localities levied social comgadion fees at higher levels according to the
violator’s income and, in some cases, additiomadiwere imposed on women who resisted
official efforts “to ‘implement remedial measuresich as abortion”. Further in relation to
Fujian there was this report in US Department at&S2007China: Profile of Asylum

Claims and Country Condition®olitical Asylum Research and Documentation Servi
website:

“Consulate General officials visiting Fujian haweifd that coercion through public and other
pressure has been used, but they did not find asgscof physical force employed in
connection with abortion or sterilization ... In inteews with visa applicants from Fujian,
representing a wide cross-section of society, CatesGeneral Officers have found that
many violators of the one-child policy paid finad fiound no evidence of forced abortion or
property confiscation.[paragraph 99] (www.pards.org/paccc/china_may 21}

100. At paragraph 28.34 of its report cited earlier, th€ Home Office refers to an article dated

15 February 2009 in thEimesreporting that “[a]buses of women’s reproductivghts, some

of which break China’s own laws, are provoking age as Chinese public opinion wakes up
to the persistence of forced abortion, compulstesilsation and even infanticide...
numerous reports in the Chinese media claim trsilligoes on”. At paragraph 28.23 the
report also refers to a BBC report dated 2 July92@f0'dozens of baby girls in Southern
China” being taken from parents who broke familgrpling laws and then sold for adoption
overseas.
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FINDINGS AND REASONS
Summary of claims

The applicant claims that if she returns to Chima will face the risk of persecution owing to
her Christian faith and her having one child boubh @ wedlock and being pregnant with a
second child. She claims that her daughter wifeswas a “black child”. (IlChen Shi Hai v
MIMA, cited above, the High Court essentially acknog#etithat the parents’ fear is
sufficient when a child’s age and circumstancesmibat the child lacks a subjective fear: at
paragraph [4]).

On the basis of the applicant’s passport, her dawghbirth certificate, the GP’s letter
provided on the day of the hearing, and the applisand her partner’s general evidence, the
Tribunal makes these findings. The applicantnai@onal of China. She and her partner are
de facto partners. They are parents of the apyplgdaughter and the applicant’s second,
unborn, child. The Tribunal’s findings in relatibtmthe applicant’s religion and other claims
are set out below.

On the face of it, the applicant’s delay in makihg application, the circumstances
surrounding the delay, and the reasons the applyzase for the delay, cast some doubt on
her claims to fear persecution in China at leagherground of her religion. The Tribunal
however accepts the applicant’s evidence as eaflgrttiedible. Putting to one side for the
moment the evidence concerning the precise chummpghat she belonged to in China, the
Tribunal considers that the applicant gave a gdélgeransistent account of her activities
there and in Australia. Notably, there appeardti¢olribunal to be no attempt to overstate
her participation in church activities in Chinatbe fate of her cousin since her cousin was
released from custody. The applicant’s partneegansistent corroborative evidence about
her church attendance in Australia and her invokmimwvith church leaders here.

The applicant’s delay has less significance inciieext of her daughter’s birth. The
applicant gave birth about six months before shdentle application though obviously must
have been aware before then that she was pregnant.

Before proceeding, the Tribunal notes that se@bR(3) of the Act in effect requires the
Tribunal to disregard the applicant’s conduct irstkalia unless the applicant satisfies it that
she engaged in that conduct otherwise than foptingose of strengthening her claim to be a
refugee. The Tribunal considers that the applibastsufficiently demonstrated that she
genuinely has a Christian faith. The Tribunal resahat it is satisfied that she has practised
Christianity in Australia because that is her fagtbquired before she come to Australia. The
Tribunal is also satisfied that the relationship Blas with her partner is genuine and that her
pregnancies have been unintended. In the Tribsinadiv, it would be unreasonable and
unrealistic to conclude that her relationship dmpgregnancies demonstrated that her faith
was not sincere. This is especially so given fy@ieant’s age and circumstances such as her
virtual estrangement from her mother if not fromhober parents. Significantly, there is
evidence which the Tribunal accepts that she hasmued to seek and receive support from
her pastors. Further, concerning the applicamtrslact in not marrying, the Tribunal
considers that is adequately explained by her@agdwrire and both her and her partner’s
family’s opposition to the relationship. Given thiae applicant’s first child was born before
she turned 19 years and that she is now pregnaint,ayen if she and her partner were now
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to marry, the complexion of the case would mostlliknot change dramatically. This is
because of the Tribunal’s conclusions about thdigay’s daughter set out below under the
sub-heading “Black child”.

In summary, accepting the applicant’'s and her padrevidence as credible, the Tribunal
finds that the applicant is a Christian; that sttereled some unregistered churches in China,
that she has frequently attended church in Austréiiat she and her daughter have been
baptised; and that, were she to return to Chirmysjuld seek to continue to practise her
faith in an unregistered church. The Tribunal disds that the applicant has a daughter born
out of wedlock, born to her when she was belowntlaeriageable age for women in China,
and that she is now pregnant with her second cHiltere was an earlier pregnancy that
resulted in miscarriage and it is obviously posstbiat the current pregnancy may not
continue full term.

The Tribunal has reservations about the applicartaisns that the church she attended was
the Local Church to which, according to relevanirdoy information, the Chinese
government has an especially strong negative détittrhe applicant did not refer - or at least
did not unequivocally refer - to that church in Beplication or during her interview with the
Department. The written submission provided ondidng of the hearing did not either. There
was no suggestion that the churches she attend®dsinalia are connected in some way

with the Local Church. On the other hand, theasitun was not that the applicant brought up
the Local Church at the hearing which, had she dmag have suggested that she was
attempting to strengthen her claims. Rather, & ardly when prompted by the Tribunal to
clarify how the term “local” was being used thag¢ sbferred clearly to the Local Church.
Then, without hesitation, she gave some informadioout the Local Church. The outcome

in this case does not turn on whether or not thieuhal accepts that she is an adherent of the
Local Church but the Tribunal takes into accoust¢hance that the church that the applicant
attended in China was connected with the Local €hwseeVIMA v Rajalingan1999]

FCA 719 at [63]. This does not mean that she waoeltessarily seek to participate only in
Local Church groups in China for she has chosettémd other Protestant churches in
Australia. The Tribunal accepts at least thatwgbeld seek to participate in unregistered
churches in China.

Religion

The submission referred to country information thas broadly consistent with that quoted
above. In relation to religion the submission nefd to reports concerning numerous
provinces other than Fujian although it did cit2087 report of the destruction of house
churches in two provinces including Fujian. Gitka country information, the applicant’s
claims would be stronger if it was accepted thatwhs a member of the Local Church in
China. But even then, in the Tribunal’s view, Tréunal would not conclude that she has a
real chance of being persecuted by reason of oeligishe returns to China. The well
documented relatively liberal approach of the arities in Fujian is one factor. While she
was in China the applicant did not come to thenéitte of the authorities, and the
circumstances of her departure do not indicateshatwas of any, or any significant, interest
to them. The main episode involving her cousinpe evidence indicates was more
involved, was relatively serious but occurred sgma's ago. The evidence concerning the
other relatives who went to the UK is limited arakd not add substantial support to the
applicant’s case. The fact that the applicantdidapply for a protection visa until about
three years after she arrived in Australia tendsufaport the view that while she may fear
harm in China for reason of her religion there@teer, prevailing, reasons for her fear.
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At this point the Tribunal comments that althoulgl a&pplicant agreed with the delegate that
her “true reason” for not wanting to return to Ghimas the situation with her mother, the
Tribunal does not consider that she should be takemean that thenly reason was the
situation with her mother. Further, regard mushéae to the consequences of the situation
with the applicant’'s mother.

The Tribunal will soon turn to the issues regardengily planning. Before leaving the
subject of religion, the Tribunal refers to a suksion on behalf of the applicant that drew on
UNHCR Guidelines to the effect that a person withrgy religious beliefs or whose religion
forbids, say, the use of contraceptives may surfteterable mental agony and harm if forced
to comply with a law, such as through the use otm@azeptives, in order to avoid
persecution. The person’s act of compliance cbeldo abhorrent to their beliefs that it
would be tantamount to persecution. The Tributhaleoves that the applicant herself when
discussing her relationship and her “unplannedjpamcies, and even her concerns about
abortion and sterilisation, did not relate theskdboreligious beliefs sufficiently strongly or
otherwise in a way that would lead the Tribunatdaclude thatfor her, the problem would
be that her religious beliefs would be offended@he Tribunal will return to the issue under
the sub-hearing “Abortion/sterilisation”

Family planning

The Tribunal observes that the applicant and henpamay be able to marry and that they
have now both reached what in China is the maraialgeage. It is of course not suggested
that they should marry if just for the purposergirtg to overcome problems they might face
if they returned to China. Marriage may in anyrgveot assist them in that regard: their
daughter has already been born out of wedlock afmréd the applicant reached marriageable
age; and there is a second child due to be bosry#ar.

The Tribunal considers the obligation to pay aaomympensation fee on the basis of the one
child that the applicant and her partner have, @ons that if they were to return to China
after the birth of their second child, the amounild be significantly higher.

It is not clear from the evidence whether the ayait’s district would be classified as rural or
urban for the purposes of the relevant family plagmaws. It is not clear either whether any
fine or social compensation fee would be requireith® applicant only or of both the

applicant and her partner. It does appear thatti@unt could be 60% of the average annual
income of an urban resident or the average annaoaime of a rural resident or somewhat
more than that amount. However the amount isdmghated, the Tribunal accepts that the
applicant and her partner, who are currently réliemthe Red Cross, do not have the
capacity to pay. The Tribunal also takes into aottheir age and general circumstances and
concludes not only that they do not presently ltheecapacity to pay but also that, for the
reasonably foreseeable future, they would not tia@eapacity to pay.

It is recognised that the applicant and her familiglently managed to put together sufficient
funds for her to come to Australia as a stude008. The same may be said about her
partner. However, the Tribunal accepts as credii#@esvidence that they gave about their
families’ negative attitude towards their relatibips The possibility that either of their
families would help them pay, if they were finanigiable to, should therefore reasonably be
discounted, in the Tribunal’s view. The possigitf payment by instalments does not
appear to the Tribunal to alter the situation gigantly if at all, and the reports referred to
earlier indicate that an amnesty in relation tofdes ceased to be available in late 2010.
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Abortion/sterilisation

If the applicant were to return to China now thisrthe additional risk that, carrying a second
child, and being still unmarried, the pregnancy lddwe terminated and she would be
sterilised. Even if the applicant’s or her parteiéamily could afford to pay or help pay the
social compensation fee, the attitude expressebine family members, still unaware of the
second child, suggests that even the possibiligboftion or sterilisation or both would not
move them to assist the couple. The country in&dion tends to indicate that the authorities
in Fujian province may be less likely than thossame other parts of the country to employ
such coercive measures, but the information isinetjuivocal. The information indicates
that the pressures on officials are such that coermay be exercised through imposition of
fines, and the level of fines, even if there wolkdless prospect of physical coercion.
Especially at her age and with her lack of famipport, the Tribunal considers that the
applicant has a well-founded fear of harm in thenfof “forced” abortion and sterilisation.
That said, the Tribunal notes that by a majoritgisien of the High Court idpplicant A

cited above, it was held in relation to applicamte feared sterilisation under Chinese family
planning policies were not members of a particaaial group for Convention purposes. It
IS unnecessary to say more than that there apfmetires Tribunal to be nothing in the present
case to take it outside the principles stated bynthajority of the High Court in that case.

“Black child”

The country information indicates that, althougé #ipplicant’s daughter is by law a Chinese
national and so able to enter China, she would‘idaak child” and so not be given
household registration without payment of the damanpensation fee. The delegate
essentially considered that payment of the feefeasible and a reasonable means of
obtaining registration. The Tribunal takes a d#f# view of the evidence of the financial
and other relevant circumstances of the appli¢dgntpartner and their families. In the
Tribunal’s view this means that - now and furth@oithe foreseeable future - the applicant’s
daughter would be denied access at least to ednahtienefits (medical benefits evidently
being a different matter) and may, with the appitdzerself, suffer a degree of discrimination
at a social level. Although the country informatiodicates that private education would be
available, it also indicates that higher tuitioedere usually charged. In all the
circumstances of this case, the Tribunal consittexisthis means that there is a real chance
that for the foreseeable future the applicant’sgtééer would be denied basic education.

In contrast tAApplicant A in Chen Shi Hai v MIMAreferred to in the submission made on
behalf of the applicant, the High Court - presunyegsecution in the case of “black
children” - found that there could be a particidacial group for Convention purposes: those
children did not contravene the “one child-polidyit were born in contravention of it; the
group could be defined other than by referencadecrighinatory treatment or persecution that
they feared: at [22]. The Court also said this:

“Ordinarily, ... in the case of children, denial of apportunity to obtain an education
involve[s] such a significant departure from thenstards of the civilized world as to
constitute persecution. And that is so even ifdifferent treatment involved is undertaken
for the purpose of achieving some legitimate natiamjective”:at [29] (per Gleeson CJ,
Gaudron, Gummow and Hayne JJ).

The Tribunal finds that the applicant’'s daughteast member of a particular social group. The
Tribunal has reached this conclusion by applyirggtinciples as they were summarised in
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Applicant S v MIMAcited above, at paragraph [36], and having reggatde country
information set out above. First, the group isiidf@ble by a characteristic or attribute
common to all members of the group: being bornidatiamily planning regulations.
Secondly, the characteristic or attribute commoalltonembers of the group is not the shared
fear of persecution: a child is a “black child"@spective of what persecution may or may not
befall him or her (se€hen Shi Haat paragraph [22]). Thirdly, the possession of tha
characteristic or attribute distinguishes the grisam society at large. The country
information indicates that “black children” are ogoised and distinguished in society.
Adverse treatment may facilitate that: €4een Shi Haat paragraph [23].

Having regard to section 91R (1) and (2) of the, Adtich contains relevant provisions
concerning persecution, the Tribunal makes thegbrfgs. The applicant’s daughter has a
well-founded fear of persecution if she “returng’'Ghina. That persecution, at least in the
form of the denial of educational benefits (as aialeof access to basic services, where the
denial would affect her capacity to subsist), mgezially looking cumulatively at the
detriments that would be suffered, would involve@es harm to her and involve systematic
and discriminatory conduct. Further, it is her nbenship of a particular social group, “black
children”, that would be the essential and sigatficreason for the persecution.

Relocation

Reports indicate the relatively liberal approaclawathorities in Fujian (whether in relation to
religion or to family planning policy). Neverthekg the Tribunal has concluded that the
applicant’s daughter has a well-founded fear opeution there. Given the existence of the
household registration system, and that harm tapipdicant’'s daughter would predominately
be the consequence of State law and policy, tHaumal does not consider that relocation
within China is a reasonably available option iis ttase.

Membership of same family unit

As noted earlier, the Tribunal is satisfied tha éipplicant and her partner are de facto
partners and that they are the parents of thecgils daughter. This means that the
applicant and her partner are each members ofthe family unit of the applicant’s
daughter within the meaning of section 5(1) of Ao¢ and regulation 1.12 of the
Regulations.

CONCLUSIONS

The Tribunal is satisfied that the second namediGgy is a person to whom Australia has
protection obligations under the Refugees Convaniibierefore the second named applicant
satisfies the criterion set out in s.36(2)(a) f@ratection visa and will be entitled to such a
visa, provided she satisfies the remaining crit@nahe visa.

The Tribunal is not satisfied that the other apiis are persons to whom Australia has
protection obligations. Therefore they do not $atise criterion set out in s.36(2)(a) for a
protection visa. The Tribunal is satisfied that fin&t named and third named applicants are
the second named applicant’s mother and fathesarale members of the same family unit
as the first named applicant for the purposes3®(8)(b)(i). As such, the fate of their
application depends on the outcome of the secometdapplicant’s application. As the
second named applicant satisfies the criteriomsein s.36(2)(a), it follows that the other



applicants will be entitled to a protection visayded they meet the criterion in
s.36(2)(b)(ii) and the remaining criteria for thsa:

DECISION
124. The Tribunal remits the matter for reconsideratioti the following directions:

0] that the second named applicant satisfies 2)8®)Y of the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) that the first and third named applicants Sfgts.36(2)(b)(i) of the Migration Act,
being members of the same family unit as the seocanted applicant.



