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ORDERS

(2) An order in the nature of certiorari setting thegmrted decision of
the Tribunal aside.

(2) An order in the nature of mandamus remitting thétendack to the
Tribunal to be determined according to law.

(3) The First Respondent pay the Applicants’ costssaeskin the sum of
$5,000.00.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 1958 of 2008

SZMOK
First Applicant

SZMOL
Second Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The applicants, a husband and wife, are citizenBasfgladesh who
arrived in Australia on 21 November 2007 and apbli® the
Department of Immigration & Citizenship for protiect (Class XA)
visas on 3 December 2007. On 4 March 2008 a deleghathe
Minister refused to grant protection visas and @nMarch 2008 the
applicants applied for review of that decision hg Refugee Review
Tribunal. On 20 May 2008 the Tribunal held a hegrat which the
male applicant (“the applicant”) attended. His eviiad completed
Section D of the PVA as a member of his family v not have her
own claims to be a refugee. On 11 June 2008 tibeifal determined
to affirm the decision under review and handed deaision down on 1
July 2008.

2. The grounds upon which the applicant claimed ta lperson to whom
Australia owed protection obligations was for tleeeention reason of
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political opinion. The applicant claimed that hasaan active member
of the Awami League and between 1992 and 1995 hatted as a
journalist for the Sangram Newspaper. He claimedvas a political
reporter and that as a result of writing reportbligising the illegal
activities of BNP leaders and thugs in his loc&aahe was threatened
by the BNP and told to publish a retraction. Heswald that if he did
not do so within two weeks he would be killed artduse he did not
wish to compromise his principles he fled Banglédes1995.

3. The applicant went to live in Singapore. He didt meork as a
journalist in that city but in a variety of othejs. He appears to have
left Singapore when his employer became reluctamixtend his visa.
[CB 37 — 38]. The applicant claimed that he haffesed harm from
the local BNP people by being hit on the head aad mequired to be
taken to a private hospital for treatment in 19%%e told that his wife
was harassed in her village after his marriage0®32and before she
came to live with him in Singapore in August 200The Tribunal’'s
views about the majority of the applicant’s claiare expressed in [62]
of [CB 182] of its findings and reasons:

“The applicant claims that he is an AL activist aadournalist. He claims that the
BNP will seek to harm him for these reasons. Titumal has considered the letters
he submitted from AL and Chhatra League associat&angladesh and his former
employer afThe Daily Sangram The Tribunal accepts that prior to his departure
from Bangladesh in 1995, the applicant was an actmember of the Chhatra
League, an active supporter of the AL, and he wapl@yed as a journalist. The
Tribunal accepts that while he was in Bangladestiya with the AL, and working as
a journalist, he was harassed by members of the BN local area. However, the
Tribunal finds that the applicant has greatly exagged the risk he faces in
Bangladesh because of his association with the d_jaurnalism. It finds that the
applicant’s difficulties with the BNP in Bangladeslere confined to a particular
area of the country, at a particular time before959when he was actively involved
with the AL, writing articles against the BNP, atime when the BNP was in power.
The Tribunal finds that those conditions no longgist. The Tribunal finds that the
applicant is not an AL or Chhatra League actividle has not demonstrated any
interest in the party since he arrived in Austrabad, despite his claim that he
maintained contact with the party since he left fladesh in 1995, there is no
persuasive evidence that he has been an activisthf®o party since 1995. The
Tribunal has formed the view that if the applicars a committed member of the AL
he would have sought some involvement with they prariustralia despite his wife’'s
pregnancy. The Tribunal finds that the applicamssociated claims, relating to him
being a journalist, are also greatly exaggeratedlhe Tribunal finds that the
applicant has not been a journalist for a considdeaperiod of time and there is no
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apparent interest or opportunity for him to resursech an occupation in the
reasonably foreseeable future. The Tribunal accépat the applicant may still have
BNP enemies in Bangladesh, in the area where hdqusly lived and worked, but if
finds that he can avoid those persons by relocatiternally within Bangladesh.”

4. The findings set out above were preceded by ceftadings which
formed the core of the applicant’s claim that thébdnal fell into
jurisdictional error. At the hearing, and for thest time, the applicant
claimed that there were false cases pending adaimsin Bangladesh.
He told the Tribunal that he had only heard abbasé claims recently
and did not mention them before because he dithanat any evidence
to support them. The applicant asked the Tribémralime in which to
provide documentary proof of these claims and axadlyt the Tribunal
reluctantly gave him seven days. After the hearihg applicant
submitted a series of documents indicating thabraptaint had been
iIssued against him in 1995 and that a case wag@udany against him
in Bangladesh [CB 144 — 156]. It is the treatmainthese documents
that the applicant says led the Tribunal into gidgonal error. The
relevant parts of Tribunal’'s decision in relatianthese documents is
contained at [60 -61] of [CB 181].

“[60] The Tribunal considers it implausible that@se could have been lodged or
pending against the applicant in Bangladesh budliidenot mention it until the
hearing because he did not have evidence to suppertlaim. The Tribunal
has formed the view that in seeking refugee statu¥sustralia it would have
been obvious to the applicant that a politically timated false case against
him was a relevant consideration in his bid forugée status. The Tribunal
has formed the view that if indeed the applicand Isach a case pending
against him he would have mentioned it in his Iepgstatements to the
Tribunal prior to the hearing and he would have mame effort to find out
more about the case before the hearing. The Tdabbhas formed the view
that the applicant fabricated the claim, at the fieg, to enhance his
protection visa application. The Tribunal does raicept as credible the
applicant’s claim that a false case is pending agahim in Bangladesh.

[61] The Tribunal has considered the documents éatlgy the applicant after the
hearing in support of his claim that a false casepending against him in
Bangladesh. In view of the above finding that thatclaim lacks credibility,
the Tribunal is not satisfied that the documentsnsitted by the applicant are
genuine. The Tribunal has formed the view thatethe no case against the
applicant in Bangladesh and it finds that there d@nno genuine documents
relating to such a case. The Tribunal finds thnet tlocuments were fabricated
by the applicant to enhance his protection visaliggfion and it does not
accept as credible his claim that the case mentlanehose documents exists.
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The Tribunal does not accept as genuine the appfieaclaim that he is a

person of interest to the authorities or governmeanBangladesh because a
politically motivated false case is pending agaihsh and it is not satisfied

that the documents he submitted in support ofdlzin are genuine.”

5. In his application filed with this court on 29 JUM)08 the applicant
gave as his sole ground of application that:

“The Tribunal have failed to accord the applicamgedural fairness and failed to
comply with s.422B(3) of the Act in failing to wathe applicant that it would reject
a number of court documents recording a case agamgirst applicant as documents
fabricated by the first applicant for the purposdshis refugee claim and those
documents were corroborative of the applicant'® (gd$ACO[2003] FCAFC 171).”

6. The applicant argues that the actual circumstantdke instant case
are so similar to those WACOthat the court is obliged to follow that
decision. InWACOthe applicant was an Iranian jeweller. He made
certain claims regarding problems with the Iranguhorities at his
arrival interview which were substantially expandedis application
for a PVA when he claimed to fear persecution &asons of religion
because of his association with Ayatollah Sayed &tatmad Shirazi, a
reformist cleric. He had met the cleric througts fattendance at
religious classes where he had been taught byre clamed Jafarri.
Jafarri died in what the applicant considered to daespicious
circumstances. The applicant sought help from @\igt Shirazi and
he provided correspondence between Jafarri an&Gtpeeme Leader
which detailed a doctrinal conflict. Ayatollah &w®i was subsequently
arrested and later released under some constraiiitee applicant
claimed that at the beginning of 1999 he and fdbewostudents were
taken off a bus travelling to Tehran and questiorsdzbut his
association with Ayatollah Shirazi. Following tipeiblication of a
leaflet and oppressive action by the authorities dpplicant claimed
that he had been told by Ayatollah Shirazi to leinecountry:

“In a segment of the transcript of the Tribunal hieg provided to the court by the
appellant it is clear that the Tribunal expresseéicism of the nature and extent (if
any) of the appellant’'s relationship with Ayatoll&@hirazi and Jafarri which, in
effect, went to the foundation of the appellantisine for refugee status. The
appellant's advisor obtained permission and subsetjy provided further
information to support the appellant’s claims olduly 2001 including two letters in
Arabic. After a letter from the Tribunal enquiringhether the appellant would be
providing any further information the appellant'shasors on 7 November 2001
provided translated copies of the two letters. .he Tirst letter purported to be from
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the Ayatollah Shirazi to the appellant’s fathet.tHanked him for raising a son who
had sacrificed himself to preserve the true meamihthe Koran. The second letter
from Mr Azizollah Vahdati, the Head of Notary ofdfa Office in Tehran, testified to
the appellant’s relationship with the Ayatollah &zi. Both letters if accepted as
genuine corroborated a critical element of the dfgy#’s claim. The advisors also
indicated that the appellant was unable to furniahy further proof of his
relationship with Ayatollah Shirazi.”

7. The Tribunal did not accept the appellant’s accant the nature and
extent of his relationship with the Ayatollah Shkirand indicated in a
section of the Tribunal’s findings set out at [16&t it did not believe
the applicant was an impressive witness. At [h@]¢ourt refers to the
manner in which the Tribunal dealt with the twddes:

8. The relevant parts of the Full Bench’s decisiomalation to the letters
commences at [40]:

“[40] It was, as already noted, common ground taiano time did the Tribunal
indicate to the appellant that there was any qoesti the authenticity of the
letters or that they were not genuine so as to tligeappellant the opportunity,
should he wish, to comment on their authenticitgat evidence that the letters
were in fact genuine, for example, evidence of adhaiting expert familiar
with the handwriting of the writers of them.

[41] A finding that documents are not genuine mighta particular case, depend
upon factors external to the documents. Direct evi@ that a document is a
forgery will not always be necessaMtinister for Immigration & Multicultural
Affairs v Djalal (1998) 51 ALD 567. It would not involve an errdrlaw for the
Tribunal to reject corroborative evidence on thesibaof its view of an
appellant's creditRe Minister for Immigration and Multicultural Affai Ex
parte Applicant S20/2002003] HCA 30; (2003) 198 ALR 59 per McHugh and
Gummow JJ at [49].

[42] The question raised here is whether the Trburmas entitled to reject a
document which on its face was genuine without ngjvithe party which
tendered it an opportunity to comment upon the gemess of the document or
to call evidence supporting its genuineness. An iagtnative tribunal
undertaking an inquisitorial function is not oblib¢o put to an appellant an
assertion of apparent falsity or unreliability Espect of each and every matter
raised by the appellant for the appellant's comrigbeébe v Commonwealth of
Australia [1999] HCA 14; (1999) 162 ALR 1 per Callinan J74). However,
the tribunal will have a duty to raise clearly witie appellant the critical issues
on which his or her application might depend. ltclear that the question
whether the letters were genuine was a matter wivieht directly to the most
critical issue in the case, namely the appellarglationship with Ayatollah
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Shirazi. It was upon this relationship that themléhat the appellant had a well-
founded fear of persecution for a convention reassted.”

At [46] their Honours said:

“[46] There would be no unfairness where the perafiected knew what he was
required to prove to the decision maker and waergthe opportunity to do
so. An appellant then cannot complain if his alan is rejected because the
decision maker, without notice to him has rejestdt was put forward.”

9. The court then refers tdeadows v Minister for Immigratiof1998) 90
FCR 370 which was another case about letters higaftibunal found
had been fabricated for the purposes of suppoemg@pplication. In
Meadowshe letters had been produced to the Tribunal kvhic

“Did not convey this to the appellants. To the trary the appellants were in fact
told during the hearing that the Tribunal was “natcusing them of anything” in
relation to the letters.”

The court noted that the Tribunal had left the &aplt in no
uncertainty that it did not accept the evidenceokeefit about his
relationship with Ayatollah so that the letters weprovided as
documentary proof of the claims. At [53] their Hams said:

“[53] In the present case and in Meadows the qomestvhether the letters were
genuine did not directly depend upon the evideridhe appellant. However,
it can be said that a finding that the letters wergeries could turn upon the
credit of the appellant in so far as the findingthat the letters have been
concocted by the appellant to advance his caseif Bhit is the case fairness
would require that before a finding of forgery isde the person so accused
be given the opportunity of answering it. A findilg forgery, just like a
finding of fraud is not one that should lightly beade. Both involve serious
allegations. Forgery, indeed, is a criminal offence

[54] Where the finding of fact made does not tupon the credibility of the
appellant and where there is nothing on the fadgbh®documents themselves
to alert the decision maker that they are forgeitds likewise inherently
unfair that the decision maker conclude that they @ot genuine without
affording the person affected by that conclusioa tpportunity of dealing
with it.

[55] Nothing in our mind turns here upon the fdwit the oral hearing had been
concluded before the letters were procured anddat®ad to the Tribunal. The
Tribunal could easily have relisted the matter dabe arranged for the
appellant to be apprised of its doubts as to tlieesticity of the letters and be
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given the opportunity to comment upon those dowlntd call, if possible,
evidence to the contrary.”

10. The similarities that the applicant argues his dese withWACOare
that he puts forward a claim before the Tribunalchhithe Tribunal
indicated it had difficulty in accepting. He saymt he requested an
opportunity to provide documentary evidence thatuldoprove or
corroborate his claim. He was reluctantly grargedpportunity to do
so. He provided that evidence in the form of tlamslated documents
contained in the court book. The finding of facatt the documents
were fabricated to enhance the applicant’s praiectisa application
was a finding that did not turn upon the credipibf the appellant and
there was nothing on the face of the documents skbmas to alert the
decision maker that they were forgeries. The Trdbucould easily
have relisted the matter and apprised the applichits doubts about
the authenticity of the documents. Indeed it waisnecessary to relist
the matter because since the decisionWACO the provisions of
S.424A of thaMligration Act 1958the “Act”) have come into force and
so the Tribunal could have written the applicamtger. It could have
pointed out to the applicant the known facts almmdument fraud in
Bangladesh and it could have indicated to the epptithat even if the
documents were accepted as genuine the countrymatmn already
recited in the decision would indicate that if hasanow returned to
Bangladesh the falseness of the charges would bmpepy
investigated. The applicant argues that s.422B(@)ires the Tribunal
to act in this manner by its exhortation to applyiflon 4 of the Act in
a way that is fair and just.

11. The applicant would also seek support from the si@xpressed by
French J, as he then was WAGU v Minister for Immigratiofi2003]
FCA 912. This was also a case of rejected docuangrdgvidence
where his Honour said at [34]:

“[34] It may well be the case that where a Tribuhat made findings adverse to the
credibility of an applicant before it, those fingsimay form a basis for rejecting
the authenticity of documentary evidence tendemdhe Tribunal by the
applicant. There is a danger in so proceeding lsecat may be that
documentary material itself should be taken intwoaot in assessing credibility.
To proceed otherwise risks putting the cart befbeshorse. But to complain of
such an approach is perhaps to complain about @fdogic or inferior modes
of reasoning rather than to identify jurisdictioeator.”
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At [35] his Honour quoted from the seminal decisadrthe High Court

in S20/20022003) 198 ALR 59 at [49] per Gummow and McHugh JJ
referring to the ability to treat corroborative @ence as having no
weight becausethe well had been poisoned beyond redemptiont
then went on to say at [36]:

“[36] Corroborative evidence may be rejected asnof weight because it is
dependent upon and can be shown to be undermingthdings as to the
tendering party's credibility. In such a case &ufaito put to the tendering
party that the evidence may be so regarded carmmititute a breach of
procedural fairness. This is just a special casth@fgeneral proposition that
procedural fairness does not require the decisiakem in this case the
Tribunal, to invite comment upon its thought praess on the way to its
decision. But where corroborative evidence is tegon the basis of a finding
of fraud or forgery or on some other positive bagiich has never been put to
the tendering party there may be a failure of pdocal fairness. Such a failure
may have very practical effects for it means that ¢corroborative material is
never weighed in the balance of the general assggasrfithe tendering party's
credibility.”

His Honour referred to the views expressed by th# Bench in
WACO and then discussed a similar caS®AEJ v Minister for
Immigration[2003] FCAFC 188 quoting from the Full Bench ad]4f
his decision:

“On its face the foregoing was a statement by tHRTRhe document was not
authentic. This was not a case where dishonesth®part of the appellant had been
demonstrated thereby providing support for theHertconclusion that the appellant
had arranged for the preparation, and tender ofiaa-authentic, or forged document
which the RRT could disregard. There was no findimghe RRT that the evidence of
the appellant was so discredited that any purpdytedorroborative material
presented on his behalf could be discarded wittuntther analysis.”

WACOhas been considered in several other caseS58/12003 v
Minister for Immigrationf2004] FCAFC 283. The Tribunal was
permitted to make a finding about the credibilifycertain letters
produced by applicants who did not attend a heamtigout having to
put the matter to them. At [26] of the decisioa #ull Bench cited
with approval [46] oMWACOextracted at [8] of these reasons.

12. The respondent argues that the documents in rel&didhe false case
were not critical to the question of whether th@lejant had a well
founded fear of persecution. They were providedbutister the
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applicant’'s claim that even though he had left Badgsh in 1995 and
had lived outside Bangladesh for twelve years theas a false claim
pending against him. | cannot agree with the redpot in regard to
this submission. The allegation about the falssecwas critical.
Without the false case there was hardly anythinguggest that the
applicant had a well founded fear of persecutioough he return to
Bangladesh. The false case changed all of thtatook his claim up
another notch. Even though he had left in 199%eifwent back now
the documents indicated that he was the subjeatdfarge which he
said was false. Persecution for that charge cbaice provided him
with a well founded fear.

13. The second point put by the respondent is thafititéng of fact that
there could be no genuine documents turned on th@icant’s
credibility and unlikeWACOthe applicant’s credibility in this case was
always in issue. As | read/ACOthe applicant’s credibility was in
issue, particularly his claims about his assoamtigth the Ayatollah.
In the instant case the Tribunal accepted thatfipicant had been a
journalist and was a low level supporter of the Awd.eague. The
Tribunal didn’t think that the applicant’s claimsme untrue, more that
they were exaggerated. In other words the appbctait they gave
him more reason for a well founded fear than theufal did. The
non-credibility issue only arose with regard to tteim about the false
charges. The Tribunal took the view, availablé¢l@evidence, that the
applicant would not make no reference to thesegasapreviously if
they had existed. As WACOthis was made plain to the applicant and
the documentary proof was intended by the applitardlleviate the
Tribunal’s concern.

14. The respondent argues that the factual circumssaaog the Tribunal’s
approach in making it clear to the applicant thahad difficulty in
accepting his claim that there was a false caderdiftiated it from
WACO and makes reference 8214/2003 v Refugee Review Tribunal
[2006] FCAFC 166. The applicant in that case habnstted a
newspaper report to support his account of releearnts which the
Tribunal made it clear it did not accept. The Unhl wrote to the
applicant advising that it did not accept that tlesvspaper article was
genuine. He then submitted to the Tribunal sorarigiry declarations
including one from his sister. She said that stealfed seeing the
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newspaper article and the photograph of the apgligarinted

separately beside their photograph of her fath€he Tribunal had
asked the applicant why he had not mentioned thespaper article in
his original statement and he had said that henbatiad it at the time.
The Tribunal went on to give reasons why it coulut accept the
newspaper article as genuine before dealing wighstikter’s statutory
declaration. The Tribunal stated:

“l do not consider that the purported corroboratiarf the applicant’s evidence to a
limited extent by his sister outweighs the vielWave formed of the credibility of the
applicant on the basis of his demeanour at the ingabefore me and the adverse
impression | have formed as a result of the conttamhs in the applicant's own

evidence in relation to his arrest and the arrefthis father. | consider that the
applicant’s sister has provided her statutory deateon in an attempt to assist her
brother’s application for a protection visa.”

The applicant relied on the Tribunal’s failure tanw the appellant that
the evidence of his sister in respect of the eveotd not be accepted
and that she was involved in an attempt to dectieeTribunal. At

[30] after quoting fromWACO their Honours Allsop, Jacobson and
Graham JJ said:

“[30] The appellant submits that the present dalie fairly and squarely within the
last mentioned statement of principle asserting)tthe Tribunal had ‘a duty to
raise clearly with the appellant the critical issw which his ... application
might depend’.

The genuineness of the appellant’s sister’s Statubeclaration was never in
issue. The relevant ‘critical issue’ for the appetl was whether the events,
recounted by him as having taken place in Indiad9@1, in fact occurred. On
this issue the appellant's account was of particutgortance, as was the
alleged newspaper article said to have been atrepothe occurrence. The
matters deposed to within the sister’s statutorgiadation were germane but
not critical. She gave no evidence about havingclpased a newspaper
containing the alleged article, nor did she givey atescription of ‘the
newspaper’ or the time and place at which she saify indeed, she did. As
the Tribunal Member observed, the appellant did sesk to have his sister
give evidence.”

The Full Bench discussadACOfurther and compared it WiWWAHP v
Minister for Immigration[2004] FCAFC 87 before saying:

“[34] The findings of the Tribunal in respect dfet motivation of the appellant’s
sister for making her statutory declaration weré dicected at the resolution
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of the ‘critical issue’ in question. It is true ththe statutory declaration
purported to offer some level of corroboration lo¢ fappellant’s claims, but
the Tribunal Member did not consider that this aithed the views he had
already formed in the course of the hearing aldoaittedibility of the claims.

[35] It should be recalled that in the Tribunal tilger's reasons for decision, as
guoted above at [22], he said:

“Having regard to the view | have formed of the dibdity of the
Applicant and the contradictions in his evidencgarding his arrest
and that of his father, | do not accept that he hisdfather were
arrested ...”

[36] He then continued:

“

... and | therefore do not accept the evidencehisfsister that she

visited her father in the police station or thelgadTrichy".
[37] The Tribunal Member also said:

“I do not consider that the purported corroboratidrthe Applicant’s
evidence to a limited extent by his sister outweighe view | have
formed of the credibility of the Applicant on thadis of his demeanour
at the hearing before me and the adverse impressiave formed as a
result of the contradictions in the Applicant’s ogwidence in relation
to his arrest and the arrest of his father.”

[38] It can be seen that the matter which was tpivto the Tribunal Member's
reasoning was that he simply did not believe thgelignt's account of what
was said to have occurred concerning the detenfibimself and his father in
India in 1991.

[39] Whilst it may have been inappropriate for ffrédbunal Member to go so far as
to find that the appellant’s sister was a partyatfvaud on the Tribunal, it is
appropriate to observe that the Tribunal Membegasoning was predicated
upon an observation that she claimed to have reramtdlseeing a photograph
of her father in the newspaper article which thédmal Member found to
have been fabricated.

[40] In our opinion it was not inherently unfaiorfthe Tribunal Member to
conclude that the observations of the appellantters were unacceptable
without affording the appellant an opportunity oéafing with such a
conclusion. The acceptance or otherwise of thesfaotl matters contained in
the appellant’s sister’s statutory declaration wagecessary step in the reasons
for decision of the Tribunal Member. However, itsn@pen to the Tribunal to
reject that evidence without further warning theefant that the evidence
may not be accepted. The reasons for this arelglstated in [33] — [34] of
the learned primary judge’s reasons which we hapeoduced above at [24].”
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15. The respondent argues that in this case the appheauld have been
in no doubt that the truth of his claims are sesipun issue and
therefore the genuiness of any document he prowadadd also be in
issue. The respondent points to a number of dstrom the
transcript. | think these extracts should be atgr®d in their entirety
rather than just for references to the Tribungbpaaent incredulity.

“A: | have heard about them from other sourceg, tiirgy have lodged a court case
against me and they have put their name, actubly have lodged cases
against too many other people and they have puhdhge as well. | am not
really certain about this but | have heard aboat. th

T: You didn’t mention this in any of your submiss#o
A: | just learned about this, that's why | couldplit anything on it.
T: So who is lodging a false case against you?

A: The BNP. One of the local BNP men who lodgeasecas an enemy, as a rival

party.
T: Right. When was this alleged false case lodged?
A: | don't know the exact date but it was an olgeavhich commenced when

BNP was in power and that happened against somem\waativist and that
was a case of keeping arms or weapons.

T: Okay, | have to warn you, first of all you didmhention it to the Department
or to the Tribunal. You're introducing it just nowhe details are very vague.
I may not accept this claim as being credible?

A: | didn't say this because | was unable to get documents or any proper
evidence about that to support this claim andaibuld have those then maybe
| would claim.?

T: Anyway, I'm just putting you on notice that Igiably ... | will think about it
but | am probably not going to accept it as crexlibecause you haven't
presented it consistently and you don't have angilde

A: | just heard about these events that are happenind as | was unable to get
any documents from the other end, that’'s why | didvention this, but later it
is required by the Tribunal and by this time if lasvable to get those

documents from there, from the real source thewulevbe happy to provide
it?
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A: We are at the same level and it is said thatnaye is said also in there, in
relation to this case as well.

T: Why didn’t you mention this before?

A: | was not certain about that treatment or howetit is. That's why | didn’t
mention it before.

T: See, it sounds to me like you're making it upvnto enhance your application

A: No, I'm not making it up right now, because ifronember wants some proof
or evidence in relation to this then | can providi | can obtain those. The
reason | wasn't able to provide all those documentsroof before, because |
learned about this just after | was submittingladise applicants and things.

A: | won't be able to go back because if | live vity other family members and
we stay together under the same roof, as | saithnlt have the ability to
establish a new house again and it won't happemerelare some events that
are also, I've heard that the president from myl@ea who has been taken
away and who was actually shot dead by the [RARjptes and apart from
that there are some cases against our activistsigaher the governance of the
current government these things are happening becave getting more
opportunities to raise all these issues. Becawse iisomeone got with a
false case and lodged a case then the persoresterand there is no bail at
all.”

16. Whilst it seems to be clear from these extractmftbe transcript that
the Tribunal had considerable doubts about thetengg of the false
cases the applicant was also trying to provide xglaeation for why
the matter had not been raised earlier. Did tilaréato provide this
information before poison the well of credibilitgyond redemption?
Or has the Tribunal overreached itself in making firm finding that
the documents were fabricated rather than givirgmtmo weight
because of the lateness of their introduction. Woeld have difficulty
in saying that the preponderance of evidence is thise against the
genuineness of the documents was equal to the muiepance of
evidence infS214/2003 In that case the authenticity of the newspapers
articles was already a matter in contention thak lbeen drawn to the
attention of the appellant. Whilst in this case flact of the false
charges was a matter in contention there was ngestign that
documents alleged to corroborate the existencbeotharges were not
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genuine had been made to the applicant becauseamdocuments
had been provided to the Tribunal at the time efttbaring.

17. | am of the view that this case has more simiksitivith WACO and
WAGU than withS214/2003 | believe that the critical test is the one
expressed inS20 and extracted by French J WAGU If the
applicant’s credibility has not been irrevocablymgmwomised by his
previous testimony then he would be entitled to thecedural
protection of s.424A (or 424AA) because to provideould be “just
and fair” (s.422B(3)).

18. Perhaps the strongest support for&20finding in this case can be
found at [61] of [CB 181] of the Tribunal's reasaomkere it says:

“The Tribunal has formed the view that there is cese against the applicant in
Bangladesh and it finds that there can be no genuiocuments relating to such a
case.”

This statement would appear to indicate that thdl Wwad been

poisoned before the Tribunal saw the documents usecaf the

lateness of the introduction of this claim and timsatisfactory nature
of the applicant’s explanations. In the extraonirthe transcript found
in the affidavit of Laura Frances Weston sworn 6nDkecember 2008
the applicant is asking the Tribunal for some ferttime to lodge these
documents:

“A:  If the member would like to give me some moirad then | can really provide
you with the documents and all the proof beforediragn down the decision,
which will be helpful to you.

T: I'll give you a week. One week.

A: [Unclear].

T: Well sir you have a week. If you send me sonmethvithin a week I'll have a
look at it. If you don’t send me anything | wilfgeeed with the information
that I've got. I'll wait a week and then I'll make decision and when I've

made the decision you'll be invited to come pickiit A copy will go to the
Immigration Department and then it's up to the Imration Department to
process their decision and let you know what isigéd happen next.

A: | would request more time.

T: Request denied.
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19.

A: | was not [unclear].

T: Sir, you've been out of the country for twelveays, you've been here for six
months, how you want more time. This is not a psscdhat goes endlessly. If
you wanted to ... if you wanted to provide more infiation in support of
your case you should have organised it in the wkiole you've had before
you actually lodged this application.

A: It's just that documents ...[unclear].

T: One week. Thank you, good bye.”

The tenor of this interchange between the Tribwamal the applicant
would seem to indicate that the Tribunal has coone particular view
about the applicant’s credibility in relation teetfalse charges and that
whilst it agrees to allow the applicant a shortHar period of time in
which to produce the documents and agrees to lbtlkean when they
are produced one might infer that it was unlikéigyt would have any
convincing effect. Does this indicate the posgipthat the Tribunal’'s
mind was closed to the documents and thus sudgedtribunal might
be open to a complaint of apprehended bias? Minister for
Immigration v SZGMH2006] FCAFC 138 at [21] the Full Bench
Branson, Finn and Bennett JJ said:

“Further, there is no obligation on a Tribunal me&mko maintain a neutral state of
mind during the entire course of a review of a gete’s decision. What is critical is
that the member not close his or her mind agaimgtaalditional material that might
possibly prove probative. In our view there is Bagson to think in this case that the
Tribunal member, after the first hearing, had ofb$es mind against additional
material that might possibly prove probative.”

In that case a request for further time to makeroents was made; at
[24] the court said:

“His Honour considered the paragraph ‘indicative aofstrong view held by the
presiding member at the time the extension of twas sought that the false cases
claim was false’. Having regard to the advice fritva Australian High Commission
in Dhaka that the documents said to support theoretent’s false cases claim were
not genuine, we do not consider that the Tribumatoi be criticised for forming a
strong view that the false cases claim was itsd$fef — provided that it remained open
to persuasion that it should modify or alter itewi Indeed, the Federal Magistrate
himself observed that ‘[t]here can be little quawih the proposition that the second
report from DFAT about the court documents seripusindermined the
[respondent’s] credibility.” We see no reason taaade that the Tribunal had closed
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its mind against consideration of any further ptolgamaterial that the respondent
might have placed before it.”

20. The Tribunal iINSZGMFdid send the applicant a S.424A letter which
referred to information that the letters were palysfalse. The Full
Bench overturned the FMC decision that the Tribus@bwed
apprehended bias but came to the view that the48.4gtter did not
fully explain the significance of the informatiororfthe particular
documents produced. Whilst | think the case isruiesive in relation
to any charge of apprehended bias, | think theebettew of the
Tribunal's statements in the instant case arettiegt do not indicate a
closed mind to the documents. But | am concerhadit there was no
predetermination the Tribunal failed to issue aZ28Al letter or
reconstitute the hearing when it concluded the dwmsus were
forgeries. To have done that would have been stargi withWACO
and WAGU If the Tribunal believed that the late referencefalse
charges pushed its view of the applicant’s creitybifom tolerance of
exaggeration to clear disbelief it could have saidvithout making the
further finding that the documents were fabricat@hce it determined
to go there it seems to me that the Tribunal wdged to act fairly
and put the matter to the applicant. In this d¢hsee is no reference to
any evidence from which the finding was made arat #dds to my
concern. | appreciate that the line is fine arited may take the view
that a letter was not necessary because the wetlbbéan poisoned, but
| believe that in these cases applicants shouldiveen the benefit of
any judicial doubit.

21. | will give the constitutional writs sought as thebunal has fallen into
error by failing to refer its conclusions about ttlecuments to the
applicant for comment. | order that the First Resjent pay the
Applicants’ costs assessed in the sum of $5,000.00.

| certify that the preceding twenty-one (21) paragraphs are a true copy of
thereasonsfor judgment of Raphael FM

Associate:

Date:
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