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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grantdpglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of bothakiaand Italy and formerly resident in
Italy, arrived in Australia [in] October 2009 angpdied to the Department of Immigration
and Citizenship for a Protection (Class XA) vigg lanuary 2010. The delegate decided to
refuse to grant the visa [in] May 2010 and notified applicant of the decision and her
review rights by letter dated [on the same day].

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRe¢ugees Convention

The applicant applied to the Tribunal [in] June @@dr review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds thag tpplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whéme Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion, nationality,
membership of a particular social group or politmginion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the
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protection of that country; or who, not having &owality and being outside the country of
his former habitual residence, is unable or, owmnguch fear, is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention diefin First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Usi®diR(1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serioustfiancludes, for example, a threat to life
or liberty, significant physical harassment ottiéatment, or significant economic hardship
or denial of access to basic services or deniehphcity to earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have femabiguality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm needb®the product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecutedstumething perceived about them or
attributed to them by their persecutors. Howekierrhotivation need not be one of enmity,
malignity or other antipathy towards the victimthe part of the persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. ThBrase “for reasons of” serves to identify the
motivation for the infliction of the persecutioithe persecution feared need nosbgly
attributable to a Convention reason. However,gmrson for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to tlg@irement that an applicant must in fact
hold such a fear. A person has a “well-founded’feBpersecution under the Convention if
they have genuine fear founded upon a “real chaotpeérsecution for a Convention
stipulated reason. A fear is well-founded wherxdhis a real substantial basis for it but not
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if it is merely assumed or based on mere speculatfo“real chance” is one that is not
remote or insubstantial or a far-fetched possipbiliA person can have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal has
also had regard to the material referred to indiglegate's decision and other material
available to it from a range of sources.

The applicant is a [age deleted: s.431(2)] maniechan who describes her ethnicity as
Albanian and her religion as Roman Catholic. Sieaks, reads and writes Albanian and
Italian. The applicant lists the details of 12 ngeaf schooling and her previous occupation as
‘Hospitality” and claims to have employed in Itadynce 2000 as a chef. The applicant
married a second time, in June 2003, to an Italidren. The applicant lists as family, a
husband in Italy, a brother in Australia, who isAarstralian citizen, and a mother who lives
in Italy as a permanent resident.

Protection Visa Application

21.

22.

23.

At question 40 the applicant claims to be seekiggetion so that she does not have to go
back to Albania.

In answer to question 41 asking the applicant wigyleft that country (that is Albania) it
was claimed:

First marriage was age [deleted] years old and-aot@d by her parents. The police in
Albania are always on the husband’s side. Herdnussexually abused her the whole
time. Currently looking for her and the main reasdy she left Italy. First husband is

from the Albanian underground movement.

In answer to question 42 asking the applicant whatfears will happen to her if she returns,
it was claimed:

He has a contract on my head.
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In answer to question 43 asking the applicant wieotkinks may harm or mistreat her if she
goes back she wrote:

My ex-husband and Albanian underground movemeribaian culture supports
husbands to kill wife that has disgrace them, lsedéng them.

In answer to question 44 asking the applicant whatthinks will happen to her if she goes
back it was claimed:

Albanian culture promotes this behaviour in malegeay small age.
Other documents on the Department file are:

. A recording of an interview conducted with the aggoht [in] March 2010 which the
Tribunal has listened tdn summary, the applicant provided the followingevant
information to the delegate in support of her ck&im

0 She has a resident’s permit to live in Italy arat the has a legal right to return to Italy;
0 She cannot return to Italy because she is alwajesir;

0 Her husband is in Australia with her;

0 She has an arranged marriage at age [deleted];

0 Her son was born in [date];

0 Throughout the marriage her husband physicallysexdially abused her;

0 She told her father she was being abused but tHetsaas her fault;

0 One night she went to the police who found herfa lsame. They said she could press charges but she
did not want to put her father’s son in jail. Hen stayed with his father;

0 She had no relationship with her father until 2-@ths before his death. She was estranged from her
family and did not attend her brother’s wedding;

0 She left Albania for Italy in 1991 and only resunoahtact with her son after she moved to Italy;

0 She met her husband 3 or 4 years later and aferesharried her ex-husband started harassing them;

0 Her ex-husband travels a lot for business and cangwhere: America, Canada, Germany, Greece,
Turkey or Italy. After she remarried he startedalsaing her and she has changed homes 3 times
because of this. He would come to her house awdtdn her;

0 Her ex-husband beat her husband at his work anceithjhis cheek. Her husband reported it to the
police and pressed charges and there was a caerbod her ex-husband asked her son to take the

blame;

0 By the time they got to the police station her bad presented himself to the police and said hé,did
thereby protecting her ex-husband,;

0 She thinks the Italian police force is useless beeanany times she had been to them and they don't
even take notes;



0 There has been no outcome of the case becauselfiigscare in Albania;

o0 Her husband said she had to cut all ties with berasid she now has no contact with her son or ex-
husband;

0 Last year her ex-husband came to her door and'lsail do the same thing to you as | did to your
husband” She did not report this incident to tbkce because in the past she has called themhayd t
would just say “where is he, we are not chasingijm

0 Her ex-husband visits Italy often for business;

0 She has had enough of running from him and, wtelenephews have said they will go after him, she
does not want a blood feud,;

0 She has seen her ex-husband “a thousand times' $885/1996;
0 She is seeking protection from Italy and Albania;

0 She does not think the Italian authorities will et her because they have done nothing to prbesct
so far, they are not interested in foreigners &edcburt case will take years to finish;

0 The last time she saw her ex-husband he said ‘iettmg old now but when | go, | will take you with
me...| have nothing to lose now”.

0 She visited her family in Albania about once evievg years since living in Italy and has not had any
problems with leaving or re-entering Italy or emgrAlbania.

* The following identify documents are also on the&rment file:
. A copy of the applicant’s Italian/European drivditence;
. A copy of the applicant’s Albanian passport validilja date in] 2016;
. A copy of a card titled ‘Tessera Sanitaria’ (unsiaited);
. A copy of the applicant’s Italian identity pape@arta D’ldentita’; and

. A copy of the applicant’s ‘Permesso Di Soggiorno Beanieri’ translated as a
‘Foreigners Permit of Stay’ valid until [a date 2016.

Application for Review

27. [In] June 2010 an application for review of thenpary decision was received.
28. No additional claims or submissions were made fgadhe hearing.

The Hearing

29. The applicant appeared before the Tribunal [iny 2010 to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of a female interpreter in
the Albanian and English languages as requestdaebgpplicant. The applicant was not
represented in relation to the review.
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At the commencement of the hearing the applicadts@e was not feeling well and would
like the hearing rescheduled. In support of thguest the applicant gave the Tribunal a copy
of a letter from [Dr A] dated [in] July 2010. THistter reads

| have seen [the applicant] regularly since shaimeca patient of the practice in March 2010. She
suffers from severe depression and anxiety requirggular review and medication. The
depression could certainly be a result of the trasishe describes as experiencing growing up in
Albanian and Italy. | believe her symptoms of adegsion and anxiety would certainly worsen if
she was required to return to Italy.

The Tribunal notes that [Dr A] is a general pragtier and not a mental health specialist and
that she made no reference in her letter to thécapw's ability to participate in the hearing
due to her diagnosed depression and anxiety. pplicant said she was feeling unwell as
she had last week changed her medications anceletablets were having an adverse affect
on her. The Tribunal agreed to adjourn the heaaimyresume it in 8 days time. The
applicant said she was available on [a further oigtéuly for a resumed hearing and
undertook to see her doctor again this week.

The Resumed Hearing
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The hearing resumed on [a further date in] July020The hearing was conducted with the
assistance of a (different) female interpretehim Albanian and English languages as
requested by the applicant.

At the commencement of the hearing the Tribunabi@ed as to the applicant’s health and
ability to participate in the hearing. The apptitaaid she was feeling better. The Tribunal
told the applicant that she could request a breadnever she felt she needed one.

During the preamble to the hearing, when explaitirggdefinition of refugee as defined in

the United Nations Convention concerning the stafusfugees and explaining the specified
grounds within which the Tribunal must make it d¢emn, the applicant said “I don’t think |
have any of these 5 reasons in here because yarg to escape from my ex-husband; it is
not that | have been persecuted by the county wHere”’. The applicant continued “l am
[age] years old and even though you don’t know rdiglh’t come here to lie; | will tell you

the truth. | want to stay here in Australia analfis the reason | received the visa and | came
here and | intended to stay here in Australia ldr’t want to lie to you”.

The Tribunal commenced its questions by summariiagthe claim before it today, as it
understood it from the documentation the appliteaat provided to the Department and
listening to the recording of her Department ini@m was that she, and her current husband
because of her, have been persecuted, harmedraatetied by her former husband and that
she believes they can not get effective protedtiom the authorities in Italy from this harm.
The applicant responded yes, that’s correct.
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The Tribunal explained to the applicant that pauien that is aimed at a person for personal
reasons rather than for a Convention reason willofatself, bring a person within the
Convention definition of a refugee as explainethmhearing introduction and that Australia
will not be required under the Convention to prevptotection if it finds that the authorities
of Italy have taken reasonable measures to prttedives and safety of its citizens and
residents, including an appropriate criminal land ¢ghe provision of a reasonably effective
and impatrtial police force and system of justicd #rat this justice is not selectively

withheld from any person or group of people foran@ntion reason. In this respect the
Tribunal told the applicant that, in particularnianted to discuss her claim that the Italian
police “are not interested in foreigners”.

The Tribunal asked the applicant to explain heriljasituation in Albania, Italy and

Australia. The applicant responded that her youbggther lives in Australia and that he
came on a refugee visa while Albania was undecdinemunists in the 1990s. The applicant
has four other siblings living in Italy, 3 brothemsd one sister, and one sister who is a citizen
of the USA who went there with her husband. Thaiegant said her mother lives in Italy.

The applicant said she went to Italy in 1991 and the first member of her family to move
there. She said her mother moved to Italy 4 ce&ryago. The applicant said all her family
in Italy live in [Town 1] and all have permanensidency in Italy. The Tribunal asked the
applicant if she has permanent residency in lahyhich she responded yes and that she
could go everywhere in Europe. The applicant sh&could have taken an Italian passport
and citizenship a long time ago but that she was@lly interested at that time but had
decided to apply for an Italian passport two yeays because then it would be easier for her
to go a long way away from her ex-husband. Théi@py said she received her Italian
citizenship and passport [in] July this year bug dbes not have it yet as she has to be in Italy
to receive it. The Tribunal confirmed its undenstiag that the applicant has current
permanent residency in Italy and applied for ansllteen granted Italian citizenship but that
it cannot be officially given to her until she reta to Italy. The applicant said this was
correct but that she will still need to apply fasas to traval to Canada, the USA and
Australia. The applicant said she can curentlyerand stay anywhere in Europe.

The Tribunal asked the applicant what year she aeemtly departed Albania and how many
times she had travelled back there since her deparShe responded that she arrived
permanently in [Town 1], Italy in 1991 and that $tael travelled many times back to Albania
to see her mother who was ill but that she alwagstwecretly just to see her mother.

The applicant said she remarried 8 years ago laulivied with her now husband as a de-
facto couple for 8 years before that. She saichheband is still in Australia on an extended
visitor’'s visa and that the Australian governmeakwappy to extend it as he is an Italian
citizen.
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The Tribunal asked the applicant who had suggestedpply for protection in Australia and
she responded that she had not been advised byudtadlked to her brother who suggested
she apply for this. The Tribunal asked if she waviously aware of the five Convention
reasons for harm that it had outlined earlier mliearing and she responded that she did not
know but that at the interview with the Departmsimé heard about these. The applicant said
she thought she might be part of a particular $gc@up because people came from
countries like South Africa and became refugees ¢éveugh their countries were not at war.

The Tribunal asked why she believes she might bage back to Albania and she said she
does not need to go back to Albania. The Tribpoaited out that in answer to question 40
of her protection visa application she claimedéasbeking protection so that she does not
have to go back to Albania. The applicant respdritiat she fears harm in both countries
because of her ex-husband but that she does nbtoge back to Albania.

The Tribunal then advised the applicant that it lddae assessing her claims to be a refugee
against Italy as her place of habitual residencshashas lived there since 1991, had
permanent residency and because, by her own eviddag, she has applied for, and been
granted, Italian citixenship although she doeshaee the formal documents and travelled to
Australina on an Albanian passport. The Tribungl@&ned that this means it will be
assessing her claims against Italy rather thamagaibania. The applicant said she
understood this.

The Tribunal told the applicant that it accepteddezount of her life in Albania as she told
the delegate, including her marriage at a young thgeabuse she suffered from her husband,
her estrangement from her family and that she baektve her former husband and son in
order to be safe from the spousal violence. Thiguhal told the applicant that because it
accepted this account, it would only be asking tjoes about, and focusing on, her claims in
relation to her time in Italy.

The Tribunal asked the applicant when her ex-husfiest made contact again with her

Italy. The applicant responded it was about 1Gs/ago and at that time he was following
her although not as much as later because theratemarried to someone else and had a son
with her. The Tribunal asked how her ex-husbarahkwhere she lived in Italy to which she
responded that it is very easy and not difficultiml someone in Italy and that in the camp
(where the Albanians lived before being settledifferent towns in Italy) they all exchanged
their addresses and that her ex-husband was woakingerchant and she thinks that
someone told him where she was living. The Tribas&ed if she had moved at all since
first exchanging addresses at the camp. The applgaid that because of her ex-husband
she had changed addresses 3 times in the lastSlyeahey had always stayed in the same
area and that [Town 1] is a very small city andfad Albanians there know each other.
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The Tribunal asked the applicant to tell it abosit tlaim that her ex-husband assaulted her
husband and when this happened. The applicanttdag@pened about six years ago and the
circumstances were that her husband was workirtgi[geleleted] and her ex went up to him
and said “buon giorno, are you [the applicant]'stband?” and, when her husband said yes,
her ex hit him with an iron bar and her husbandasned an injury to his cheek and had to
have an operation and stiches and he still hasria tinere. The Tribunal asked the applicant
if they reported this to the police and she respdrtiat the hospital notified the police and
the police went to the hospital and her husbandrteg the name of her ex-husband. The
applicant said that because her ex-husband wasdsbarhad persuaded their son to take the
blame. The Tribunal expressed some disbeliefttireapolice would accept that her son had
committed the crime when her husband had himsklftt@ police that her ex-husband had
perpetrated it. The applicant responded that asdreand ex-husband were both there when
the assault took place her ex-husband said it wasdn. The applicant said that the police
don’t care less unless they find someone and trepa interested in finding who did
something and that her son went to the police ardire was the person who hit her
husband. The applicant said that after six morttag teceived a summons to go to the court
and it was from the police letter that they sawgheceeding was in her son’s name. Asked
what happened as result of this court case thecapplsaid that because they did not appear
the case is still open. The Tribunal asked if$er had been convicted in his absence and
she said no, that is not what happens to Albariraitaly.

The Tribunal asked the applicant if her son hadrnetd to Italy since that incident six years
and she said she didn’'t know and that she haseeot Isim and although she sometimes
speaks to him on the phone they have never spdiart these things.

The Tribunal asked the applicant to explain alihaf incidents that had happened in the six
years since this assault on her husband and ghencesd that in the last 6 years, at least once
or twice a year her ex has approached her andithas #hreatened her or hurt her. The
applicant said the first time she was beaten ugub@er with his ring and that she went to the
hospital but did not go to the police because hittheeatened to kill her if she went to the
police.

The Tribunal asked the applicant why she and hebdnd did not move to another part of
Italy to which she responded that her husband woatanove and that it is very hard to
move in Italy from one city to another and find #rey job. The applicant said her husband
just kept saying “go to the police, go to the paliand after she did go to the police her ex-
husband just disappeared. The applicant saicst®tvent to the police four or five times.
The applicant explained that in 2005 when she \itasith a ring in her face while she was
walking down the street she rang the police angttiee came to the street where the attack
occurred and told her that after she went to trspital and got cleaned up she should go to
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the police station but she did not go because éwkthey would do nothing to him at the
time so it wasn’'t worth going”.

Asked to explain the next claimed threat or asghelapplicant said that five or six months
later he came suddenly to her in the street whemsts holding her bicycle and that he
caught her hand and the bicycle and said “did ymtoghe police” and she told him “if you
touch me today | will go to the police”. The apgpint said she did not go the police on that
occasion. The applicant said that she has beerofdive times to the police and asked the
police to keep him away from her but that she nexaarted him to go to jail because she was
scared of him.

The Tribunal asked the applicant to tell it abdt Yarious times she went to the police and
she responded that she cannot remember the ditesTribunal said it did not need the
precise dates but rather for her to explain theuanstances of her reports and what the police
said and did. The applicant said that she wepbtice after her leg was broken. Asked to
explain the applicant said that when she was coimimge from the pharmacy last year she
was holding some bread and was nearly at her hehee her ex-husband came with a motor
bike and hit her as much as he could on her ldw applicant said that she nearly fainted
and then phoned her brother who took her to theitads She said that as soon as she got the
plaster on she went to the police with her brotdret denounced her ex-husband and that the
police asked her if she had any withesses andastiens, there were no witness and the
police said they would take everything into coneadien and let her know.

The interpreter then requested an adjournment whiashgranted.

Upon resumption the Tribunal asked the applicashd was feeling well enough to continue.
The applicant responded “you can write whateverwaat but | am not capable of staying
too long”. Asked what she meant the applicant #zatl she couldn’t stand having this kind
of conversation for a long time but said she wasootontinue but first she wanted to clarify
something The applicant said that no one made her leave dbedgpt him; her ex and that
deep down in her heart she knows her life is igdan She said that maybe nothing will
happen to her but she knows; she feels it andlieatnly person who can help her is the
Tribunal member. The applicant said that she loasied although she may be a bit
confused.

The Tribunal asked the applicant again why shehemndusband had not relocated to a
different part of Italy saying that surely movingtlwin a country where she has first
residency and now citizenship and speaks the layggwauld be easier than moving to a
whole new and unfamiliar country with a new langelad he applicant responded that she
does not think it would be hard to stay here beefmame and welfare organisation deleted:
s.431(2)] had told her about school here and shetistupid and can learn the language and
find a job and she would go to one of these schaxdsthe community would help her to find
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a job. The Tribunal explained that if it found gheed a real risk of serious harm, amounting
to persecution, for a Convention reason, it hacbtwsider if she had a right to relocate
anywhere else that would be safe and that shelhbesksaid that she can live anywhere in
Europe. The applicant said that Australia is antiguthat is far away from Italy and that in
Europe her ex can go any place and that theretrei Albanians in every country in
Europe.

The Tribunal asked the applicant to tell it abdnat other times she had been to the police and
why she believes the Italian police won't proteet.nThe applicant said that this is how it
works if you read the statistics you will see teaery 48 hours an Italian woman dies in Italy
and they are killed by their ex-husbands and exeBas. The applicant said that the women
are being killed by the men.

The Tribunal again asked the applicant why sheeties the Italian police won’t protect her

in particular. The applicant responded because davoman and | have to have a witntess
the harassment and to him hitting me. The Tribasked if she believes it is because she is
a woman or because she is from Albania. The aqplisaid it is because she is wonaad a
foreigner. The Tribunal commented that the eviéestee had given today did not seem to
support this claim as, by her own evidence, whencsitled the police they had come and
then told her to report to the police station aftee had gone to hospital but that she had
chosen not to pursue this with a formal reporte @pplicant responded that when her
husband was attacked he reported it and it wecwwiot but that nothing happened. The
Tribunal pointed out that that experience also damg¢seem to support her claim as her
husband is both a male and an Italian citizen. Tiiteunal asked the applicant if she was
saying that the Italian police don’t protect wonad women who are foreigners or, that they
don’t protect anyone, including male Italian cinse The applicant responded “the police
couldn’t protect me or my husband because whersgod the summons you need the
address to send the summons to and he has lefgdsesomewhere else; they can’t get him”.
The Tribunal asked the applicant if she was sathagthe police had tried to help but that
they are not able to because her ex-husband gokgdAlbania and she responded “I don’t
know about other cases, | know the case about relgamnd and | know the case about me and
when | went there they asked if they had any wigassind asked where is he and they said if
he is not here we can’t do anything about it anth@gme” The Tribunal said that the

applicant had said this happened following thedant she had rencountered earlier about
her broken leg but that she had earlier claimetisha had reported incidences to the police
four or five times. The Tribunal asked what hapmkan these occasions to which the
applicant responded “the same thing” The Tribymahted out that she had said earlier that
when she called the police after her ex-husbanti@utvith his ring the police had attended
the scene and told her to report to the policeostatfter she had been to the hospital but that
she had decided not to report the matter formallye applicant said she made four reports to
the police after that and nothing happened.
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The Tribunal asked the applicant what she beliesdse reason that the Italian police do not
want to help her. She responded it that it ikelitit of both; they can’t locate her ex-husband
and they are not interested in finding him for h&he Tribunal asked the applicant about the
claim she made to the delegate that not only dpdfiee not want to help her but that the
cases take so long to come to court to which tipdigmt responded, yes that’s very true.

The Tribunal asked the applicant why she beliehessa refugee. The applicant responded
that because she is in deep, dire straights amdf $tee goes far away he won't find her and
so she thought she might be part of the specialpybait that after the Tribunal explained it
she thinks she does not get any of these five nsaso

The Tribunal asked the applicant to explain heintldat her ex-husband is a member of the
Albanian underground movement and she respondéthizasay “a gangster in their
language” and she does not know how to explainti@h his life he has been a gangster and
all his life he fights people a lot and has beetronble. The applicant said he had never
been in jail. Asked if he is actually a memberndajroup the applicant responded that she
does not really know but she thinks he is with ohthese certain groups of bad people but
that she does not really know because she haseratliack to Albania for twenty years.

The Tribunal asked the applicant why she beliews®Rk-husband is threatening and
assaulting her to which she responded “he wartskmrevenge of me, | was a child when |
left him and maybe he wants to take revenge, mhgbause | left him, maybe because he is
crazy, maybe because he was very much in lovemgland | don’t really know how to
explain that but he has said to me many timesifthaim going to die, | will die by [his]

hand” The Tribunal asked the applicant if shekbiher ex-husband’s targeting of her is
purely personal and due to their relationship aschlbise she left him to which she responded
“of course it's personal, what else have | donkitn?”.

The Tribunal asked the applicant about her claiat tler ex-husband has a “contract on my
head” to which she responded “I have never samh&ract on my head; | never said this”.
The Tribunal showed the applicant the statementenvatier protection visa application in
answer to question 42 and she said “no, | neversaih a thing”. The applicant said that
someone had filled out the form for her.

The Tribunal then outlined country information @étd below) from the United States
Department of State concerning Italy and advisatiwtile it did record some societal
discrimination against foreigners, specifically Roopeople, there was no independent
information to support a view that state protect®withheld or applied discriminatory to
either women or foreign women in their jurisdictionthat she would be restricted in anyway
from moving around or relocating anywhere withiyt
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The Tribunal invited the applicant’'s comment orstimformation and she said that of course
she can move around and that she is not a priganehat only 50% of that is true and that
50% is a big lie because there are lots of lieslarsdof corruption and that the refugee
people have been left to die in the streets. Tiiteumal asked if she had any comments about
her own situation in relation to the country infation and she said that she does not know
or care about the police force but that she doekane any withesses and that she did not
want to leave Italy for as long as she was aliveftauthese problems because she has a
house and everything and her whole life in Itdly.relation to the information and statistics
about violence against women the applicant saiat™$hrue”

The Tribunal asked the applicant if there was angtishe wanted to add or if anything else
had happened to her that she wanted to discussagplicant asked how long she would
have to leave the country if the Tribunal did notfin her favour because she did not want
to break the law The Tribunal advised the appliedoout the process of its written decision
and that following this the Department would beéaach with her. The Tribunal told the
applicant that it did accept she had been thredtand assaulted by her ex-husband to which
the applicant said that so many things had happtnkdr that she will take them to the
grave because she is too ashamed to talk about thmapplicant said that wherever she
went in Italy her ex-husband would find her and #haen in the south of Italy she would not
be safe. The applicant said she does not havarémgth to fight anymore. The Tribunal
asked the applicant if she wanted to talk aboutrang to which she responded no.

COUNTRY INFORMATION

64. The United States 2009 Country Report on HumantRiBhactices in Italy (released 11

March 2010) provides the following information rediag the police force and the position
of women in Italy:

Italy is a multiparty parliamentary democracy with population of approximately 59.1

million....The government generally respected the &mghts of its citizens, although there
were problems with lengthy pretrial detention; essteely long court proceedings; violence
against women; trafficking in persons; and abudeoafiosexuals, Roma, and other minorities.

RESPECT FOR HUMAN RIGHTS
Role of the Police and Security Apparatus

Civilian authorities maintained effective contralev the Carabinieri, the national police, the
financial police, and municipal police forces. Tdmvernment has effective mechanisms to
investigate and punish abuse and corruption. Twere no reports of impunity involving the
security forces during the year; however, longykelsy prosecutors and authorities in completing
investigations of some cases of alleged abuse ocundéne effectiveness of mechanisms to
investigate and punish police abuses.



On July 14, a court sentenced two of eight Carahimirrested in Milan in 2006 for graft and
evidence tampering to 30 to 66 months' imprisonmigrgcquitted one of them. The eight
reportedly used false evidence to extort money faaramber of previous offenders. During the
year Romani NGOs complained that many Roma livedistant fear of systematic and invasive
searches of their living areas, accompanied bythref deportation. In 2008 the ECHR issued
judgments that found two violations by the coumtithe right to liberty and security as provided
by the European Convention on Human Rights.

Arrest Procedures and Treatment While in Detention

To detain an individual, police require a warrastied by a public prosecutor unless a criminal
actis in progress or there is a specific and inatedlanger to which they must respond. When
authorities detain a person without a warrant,>amnening magistrate must decide within 24
hours of the detention whether there is enougheewid to proceed with an arrest. The
investigating judge then has 48 hours to confirengirest and recommend whether to prosecute.
In terrorism cases authorities may hold suspecthal8s before bringing the case before a
magistrate.

Authorities generally respected the right to a gbjudicial determination. The law entitles
detainees to prompt and regular access to lawyéheio choosing and to family members. The
state provides a lawyer to indigent persons. Ireptional circumstances, usually in cases of
organized crime figures, in which there is dandt attorneys may attempt to tamper with
evidence, the investigating judge may take up\e flays to interrogate the accused before
access to an attorney is permitted. Some humatsrayganizations asserted that the terrorism
law is deficient in due process and in some cassdted in the deportation or return of alien
suspects to countries where they had reason tgéraecution. The law allows for increased
surveillance and enhanced police powers to gatfiee@ce in terrorism cases, for example, DNA
for purposes of identification (see section 2.d.).

Lengthy pretrial detention was a serious probl@uring the first half of the year, 47 percent of
all prisoners were either in pretrial detentiomamiting a final sentence. The maximum term of
pretrial detention is from two to six years depegddn the severitgf the crime. There is no
provision for bail; however, judges may grant psianal liberty to suspects awaiting trial. As a
safeguard against unjustified detention, detaimeag request that a panel of judges (liberty
tribunal) review their cases on a regular basis detérmine whether continued detention is
warranted.

Trial Procedures

The constitution provides for the right to a faiak and an independent judiciary generally
enforced this right. Trials are public. Defendamve access to an attorney in a timely manner.
Defendants may confront and question witnessesisigiiem and may present withesses and
evidence on their own behalf. Prosecutors muserealdence available to defendants and their
attorneys upon request. Defendants have a premmydtinnocence and the right to appeal
verdicts.



Domestic and European institutions continued tticize the slow pace of justice and cited 51
especially egregious cases in 2008. At the end0824,200 petitions seeking compensation
from the government for excessively long proceeslingre pending in the ECHR. In addition,

according to the Court of Cassation, about 30,@0cases were initiated at the national level in
2008. Also in 2008, the Court of Cassation rendi&;612.

d. Freedom of Movement, Internally Displaced Pess@&motection of Refugees, and Stateless
Persons

The constitution provides for freedom of movemerithin the country, foreign travel,
emigration, and repatriation, and the governmenegaly respected these rights in practice.
The government cooperated with the UNHCR and dthenanitarian organizations to protect
and assist refugees, asylum seekers, statelesspeand other persons of concern.

The law prohibits forced exile, and the governnaidtnot employ it.

Protection of Refugees

The country is a party to the 1951 Convention ne¢ato the Status of Refugees and its 1967
protocol. The law provides for the granting oflasy or refugee status, and the government has
established a system for providing protection fagees. The country is a party to the EU's
Dublin Il Instruction, whose partners generallynster asylum applications to the first member
country in which the applicant arrived. In praetitbe government provided protection against
the expulsion or return of refugees to countriesnehheir lives or freedom would be threatened.

The government also provided temporary protectmindividuals who may not qualify as
refugees under the 1951 convention and the 196@qoh In 2008, 4,431 persons received such
protection. Between January and August, 1,246 gremits were granted asylum status, and
1,387 obtained humanitarian protection. Accordm¢he UNHCR, the top three countries of
origin of persons granted temporary protection werérea, Nigeria, and Somalia. The
government provided temporary protection to refggting hostilities or natural disasters. The
government granted such refugees temporary resdpaomits which had to be renewed
periodically and did not ensure future permanesidence....

Section 6 Discrimination, Societal Abuse, and Tickfhg in Persons

The law prohibits discrimination based on race gdgenethnic background, and political opinion.
It provides some protection against discriminabased on disability, language, or social status.
The government generally enforced these prohilstibowever, somsocietal discrimination
continued against women, persons with disabilitresnigrants and Roma.’

Women
Rape, including spousal rape, is illegal, and theegnment enforced the law effectively. In 2008,

according to the Ministry of Interior, 4,637 casdsape were reported, and police identified
8,845 assailants.



Violence against women, including spousal abusmameed a problem. In 2007 the Italian
National Institute of Statistics (ISTAT) reportdtht 6.7 million women aged 16 to 70, or 32
percent of all women, had been victims of violeatdeast once in their lives. Five million
women were victims of sexual violence, one millafrthem of rape or attempted rape. ISTAT
estimated that in 2006 there were 74,000 casespefor attempted rape, of which 4,500 were
reported to the police. Partners reportedly conatlitpproximately 23 percent of sexual abuses.
According to the Ministry of Interior, from June @®through July 2009, 5,556 cases of sexual
abuses were reported to police.

The law criminalizes the physical abuse of womeclpLiding by family members; allows for the
prosecution of perpetrators of violence against eopand helps abused women avoid publicity.
ISTAT reported 113 killings of women by their curt@r ex-partners in 2008. Law enforcement
and judicial authorities prosecuted perpetratosadénce against women, but victims frequently
declined to press charges due to fear, shamenorédgce of the law.

On July 17, the Ministry of Equal Opportunity edisibed a hotline for victims of stalking, in
addition to the hotline for victims of violence &&® immediate assistance and temporary
shelter. From February 23 through October, 3,24@<af stalking were reported to the Ministry
of Equal Opportunity hotline. Police received 4,E2dlking complaints and made 723 arrests.
From March 2006 through 2007, 16,700 women repapésbdes of violence to this hotline, and
half of them requested assistance. The NGO TelelRosa assisted 1,744 victims of violence,
287 of whom were foreigners. The NGO ACMID-DonngabBshed a toll-free number for
abused Muslim women and received 5,500 calls framefhber 2008 through August 2009.
Approximately 82 percent of those cases involvetkvice or other mistreatment by husbands or
relatives, including unwillingly being in a polygams marriage, a situation affecting an
estimated 14,000 women.

National/Racial/Ethnic Minorities

There continued to be reports that authoritiesresséd Roma. The NGOs International and
National Union of Roma and Sinti in Italy (UNIRS&nd Opera Nomadi reported cases of
discrimination, particularly in housing and evict®) deportations, and government efforts to
remove Romani children from their parents for th@iotection. Government officials at the
national and local levels, including those from bhierior Ministry and the Ministry of Equal
Opportunity, met periodically with Roma and thapresentatives.

According to the European Fundamental Rights Agerlobg majority of North African
immigrants living in the country believed that thegre discriminated against and mistreated by
police because of their ethnicity.

The government's Office to Combat Racial and EtBrigcrimination in the Ministry of Equal
Opportunity assisted victims of discrimination. 2007 the office received about 8,000 calls on
its national hotline. The majority of complaintslated to labor conditions, wages, and
discrimination in the provision of public service3he office provided legal assistance and
helped mediate disputes.
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FINDINGS AND REASONS

In order to be a refugee under the Conventioss, rieicessary for the applicant to be outside
of her country of nationality or the country whetee has usually lived and for her to hold a
well-founded fear of persecution for at least ohthe five grounds listed in the Convention.
The applicant travelled to Australia on an Albanmassport however at the hearing claimed
to have been granted Italian citizenship [in] ZML0. The applicant has lived in Italy since
1991 and she married an Italian citizen in 200Be @pplicant also provided a copy of her
Carta Di Soggiorno Per Stranieri (Foreigners’ PeohBtay) which grants her permanent
residency in Italy. The Tribunal is therefore sfiid, on the basis of the documents provided
and the applicant’s own evidence at the hearirgg,ghe is now a national of Italy and has
assessed her claims against Italy as her countrgtainality.

The Tribunal accepts the applicant’s account oflifein Albania, including her marriage at
a young age, the abuse she suffered from her hdshanestrangement from her family and
that she had to leave her former husband and sorder to be safe from spousal violence.
The Tribunal also accepts that after the applisattted in Italy in 1991, her ex-husband
subsequently discovered her whereabouts aboutd® ggo and has since then, on
numerous occasions, threatened, abused, assandtguhgsically attacked her. The Tribunal
considers the applicant to be witness of truththedconsistency and understated manner in
which she recounted her experiences at the hanusr @x-husband has left the Tribunal in
no doubt that she genuinely fears she will serioharmed or even killed by her ex-husband
should she return to Italy. The Tribunal also ate¢he claims made by the applicant in
relation to her ex-husband including that she ardhasband have moved residences three
times to evade his harassment and that her ex-hdsitacked her husband resulting in her
husband being admitted to hospital. The Tribu&sdnot however accept the claim made in
the applicant’s protection visa application that é&e-husband has a contract on her head as
the applicant resiled from this claim at the hegrin

However the Tribunal does not accept that the haenapplicant has both experienced in the
past and fears in the future has or will be pegtett for a Convention reason. Persecution
aimed at a person as an individual and not for @€wation reason will not, of itself, bring a
person within the Convention definition of a refagelhe Court considered the issue of
persecution in a purely private matteMMM v MIMA (1998) 90 FCR,

Persecution for the purposes of the Convention amsnsome official approbation of the feared
conduct, or at least official failure or inability do something about it, when the general stasdard
of civilised countries would entitle the putativefugee to the protection of the State ... There is
nothing in such general standards to suggest thatsanot under a disability have such an
entitlement when, for private reasons, their fagsilieject them.

Further, there is no evidence before the Tribumai the applicant’s ex-husband’s violence
towards her has been motivated for anything ottem private revenge. In making this
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finding the Tribunal has considered the applicadésm that her ex-husband is a member of
the Albanian underground movement and/or a gangsteever relies on the evidence of the
applicant herself at the hearing that she thinksekénusband wants to take revenge on her
because she left him or because he is crazy oubede loved her and she also gave
evidence that his targeting of her is for purelyspeal reasons. The court considered similar
matters inBasa v MIMAand found

The applicant did not face persecution becausensisea Filipino woman, but because of the
unfortunate circumstances of her relationship Wit former lover] and his apparent propensity
for violence.

Given that the Tribunal has found that the violepegpetrated upon the applicant in the past
and feared in the future was and is not perpetfatea Convention reason, the Tribunal must
now consider the applicant’s claims that the Itaf@@lice and authorities will not protect her
from this violence.

Failure of state protection can, in some circuntanconstitute persecution within the
meaning of the Convention, where such failuresslitfor a Convention reason. A majority
of the High Court ilMIMA v Khawarheld that the Convention test may be satisfiechey t
selective and discriminatory withholding of
http://isysweb/isysweb/viewdoc.asp?searchid=284@@&umber=7&sortfield=7&docurl=\
\NTSSYD\REFER\Research\Decision\postMLAA\Nonpub®®03110 LM_RRT.doc -
hit8#hit8 state protection for a Convention reason fromosesrharm that is not Convention
related.

The applicant has claimed that she has reportedXibusband to the Italian police on 4 or 5
occasions and that the police have done nothirge applicant also claimed that the police
require that she provide witness evidence in ar@&nvestigate and that they say they cannot
pursue her ex-husband because they don’t know wigei® The applicant also claims that
the lengthy delay in court cases mean that pratedsi denied to her. Asked why she
believes she is being denied protection the apmiiciaims that it is because she is a woman
and a foreigner.

A patrticular social group is a collection of persavho share a certain characteristic or
element which unites them and distinguishes them society at large. Not only must such
persons exhibit some common element but the elemeast unite them, making those who
share it a cognisable group within their socieéfjie group must be identifiable as a social
unit. Moreover, the characteristic or element Whiaites the group cannot be a common
fear of persecution: the group must not be defimethe persecution.

The Tribunal notes the following Australian case @ membership of a particular social
group. In the case dfpplicant A v MIEA1997) 190 CLR 225, the High Court stated:



The adjoining of “social” to “group” suggests tltia¢ collection of persons must be of a social
character, that is to say, the collection mustdgnisable as a group in society such that its
members share something which unites them andhsats apart from society at large. The
word “particular” in the definition merely indicat¢hat there must be an identifiable social
group such that a group can be pointed to as eplartsocial group. A particular social group,
therefore, is a collection of persons who sharertain characteristic or element which unites
them and enables them to be set apart from saaliddyge. That is to say, not only must such
persons exhibit some common element; the elemesitumite them, making those who share
it a cognisable group within their society. (pemi3an J at 241)

The use of [the term "membership"] in conjunctioithw/particular social group” connotes
persons who are defined as a distinct social gbyugason of some characteristic, attribute,
activity, belief, interest or goal that unites thdfithe group is perceived by people in the
relevant country as a particular social groupjlitwsually but not always be the case that they
are members of such a group. Without some formtefmal linking or unity of characteristics,
attributes, activities, beliefs, interests or gpalswever, it is unlikely that a collection of
individuals will or can be perceived as being dipalar social group. Those indiscriminately
killed or robbed by guerillas, for example, are agarticular social group. (per McHugh J at
264-265)

The concept of persecution can have no place inidgfthe term “a particular social group”.
... Allowing persecutory conduct of itself to defira particular social group would, in
substance, permit the “particular social group’ugrto take on the character of a safety-net.
It would impermissibly weaken, if it did not desgrahe cumulative requirements of “fear of

persecution”, “for reasons of” and “membership piaticular social group” in the definition
of “refugee” (per McHugh J at 263)

74. The Full Federal Court in reviewirigpplicant A’scase, irMIMA v Zamora(1998) 51 ALD

75.
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1 at 6-7, held that:

To determine that a particular social group extsis putative group must be shown to have
the following features. First, there must be saheracteristic other than persecution or the
fear of persecution that unites the collectiomaividuals; persecution or fear of it cannot be
a defining feature of the group. Second, thatattaristic must set the group apart, as a
social group, from the rest of the community. @hthere must be recognition within the
society that the collection of individuals is a gpothat is set apart from the rest of the
community.

In Morato v MILGEA(1992) 39 FCR 401, Black CJ stated (at 405):

.. itis necessary to examine the characterisfittssosupposed group to see whether, on any
sensible view of the expression, those who areteaidnstitute it can be said to be members
of a particular social group - a group that hadbé¢osufficiently cognisable as to have
something that may sensibly be identified as mestber

At the very least, a particular social group coesc cognisable group in a society, and
cognisable to the extent that there may be a welhded fear of persecution by reason of
membership of such a group.

The Tribunal does accept that ‘women foreigneisaly’ may constitute a particular social
group that is cognizable within Italian society awtich shares some interest or experience
in common, in this case, the fact that they areignamts to Italy and that such women are
easily identifiable by way of their language andeat.

Given this finding the Tribunal must now considethe persecution feared, that is a lack of
state protection, is for reasons of the applicamesnbership of the particular social group
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‘women foreigners in Italy’ In this regard the Bunal has noted the comments of Lindgren
J, with Mathews J agreeing, concerning the actidrise State in cases of domestic violence
in MIMA vKhawar & Ors(2000) 101 FCR 501 at [160]:

... the fact that the police have failed to proteest@man from her husband’s violence will not
necessarily provide the bridge between the stadepaimately motivated harassment. Firstly, the
failure may be atypical. Secondly, it may be duéhe attitude or ineptitude of a particular police
officer. Thirdly, it may be due to systemic ineféincy. Fourthly, the police may be reluctant, for
good or bad reason, to become involved in a pdaticdlomestic dispute. Unfortunate as the
woman’s position would be, these various explamati@nd perhaps others) would serve to displace
any suggestion that she was a refugee as defi@ethething more is required. In my view, that
“something more” would be satisfied at least bystained or systemic absence of state protection
for members of a particular social group attriblgato a perception of them by the state as not
deserving equal protection under the law with othembers of the society, whatever the origin or
explanation of that discriminatory perception migkt

On the evidence before it, the Tribunal is satisfleat the protection provided by the State in
this case is not inadequate or ineffective in tbev@ntion sense. The information before the
Tribunal supports a view that the Italian authestdo not promote, condone or permit crimes
perpetrated by or to Albanian or former Albaniatizeins. The applicant’'s own evidence in
this regard did not support her claims. The applicaid that after the incident where her ex-
husband cut her with a ring that the police didradtthe scene of the crime and asked her to
attend at the police station after she had be#mettiospital but that she had chosen not to go
because her ex-husband had threatened her. Theaapplso gave evidence at the hearing
that she just wanted the police to keep her exdngslaway from her but she did not want
him to go to jail because she was afraid of himrelation to the incident where her ex-
husband attacked her husband, charges were laid emart case held. The Tribunal does
not accept that it is a discriminate applicatiorstaite protection that resulted in her son being
wrongly charged since he appears to have confégsdbd crime. It makes this finding
despite the fact that the applicant said that tie@ don’t care about getting the right person;
they just want to charge someone. Nor does tHaumal accept that it is a discriminate
application of state protection that results inpbéce being unable to apprehend her ex-
husband if he cannot be located by the Italianaiites because he escapes back over the
Albanian border. In relation to the “4 or 5 timék& applicant claimed to have sought police
protection, she could provide no actual detailthese reports despite the Tribunal asking her
several times. In relation to the applicant claigiihat the police would not investigate her
report that her ex-husband had hit her with hisamoycle because she did not have any
witlessness and that they told her to go homeTthminal does not consider that this did not
mean they would not investigate the alleged criffilee enquiry as to witnesses to crimes is a
common police procedure and, while the lack of m&gs may slow down an investigation,
the Tribunal notes that the police did not tell tieat they would not investigate the matter.

The country information cited above does suppaerew that violence against women,
including spousal abuse, is a problem in Italy gudtes a 2007 Italian National Institute of
Statistics report that 32 percent of all women baen victims of violence at least once in
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their lives however the country information alsates that the Italialaw criminalizes the
physical abuse of women, including by family mensbemd allows for the prosecution of
perpetrators of violence against women and helpsebwomen avoid publicity. It also
states that law enforcement and judicial authariisecuted perpetrators of violence
against women while noting that victims frequentéclined to press charges due to fear,
shame, or ignorance of the law.

The country information also does not indicate thatltalian authorities and/or police
withhold protection on the basis of foreign natidyaor ethnicity and nor does it suggest that
protection is denied to Albanians or persons feghiarm from Albanians Consequently in
relation to ltaly, as the harm feared by the apiias criminal conduct by private individuals
which the state neither encourages nor is powettegsevent, the Tribunal finds that it does
not constitute persecutioBased on this independent country information &ed t
applicant’s own evidence, the Triburimds that the applicant does not have a well f@shd
fear of serious harm amounting to persecution fGoavention reason if she returns to Italy
in the reasonably foreseeable future

The Tribunal has also considered the applicangiestent at the hearing thaft you read the
statistics you will see that every 48 hours andtalvoman dies in Italy and they are killed by
their ex-husbands and ex-fiancées”. While the trgunformation cited above does record
that113 women were killed by their current or ex-parsria 2008 this does not support the
applicant’s claim of one every 48 hours and, whitbbes support a view that the applicant is
genuinely in fear for her life and safety, it dosd raise an additional or particular claim that
the Tribunal has not already considered.

Finally, there is evidence before the Tribunalia tountry information cited above that

there are lengthy delays in court processes armepdings however on the evidence before it
the Tribunal does not accept that these delaysandiinately affect only ‘women foreigners
in Italy’.

On the evidence before it, the Tribunal does nogptthat the Italian authorities do not
provide effective protection or that they withholdwithdraw the protection of the law from
or discriminately apply the law to ‘women foreigaén Italy’. Accordingly, the applicant
does not have a well founded fear of persecutighimwthe meaning of the Convention.

Considering the applicant's claims, both indivitjyahd cumulatively, the Tribunal finds
that she does not face a real chance of serions &g@ounting to persecution on account of
her ethnicity, nationality or membership of a partar social group of ‘women foreigners in
Italy’ or any other particular social group or fomy other Convention reason now or in the
reasonably foreseeable future. She is not a refuge

Ministerial Intervention Pursuant to s.417 of the Act
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The applicant has been diagnosed as suffering $erare depression and anxiety as a result
of non Convention violence perpetrated upon hdndryex-husband and, the Tribunal
believes, she holds a genuine fear of returniregc¢ountry or region where he could again
locate her.

The evidence before the Tribunal indicates thagth@icant is well settled in Italy. She is
employed, owns property with her husband and hendrd family around her. By her own
evidence she has recently been granted Italiareaship and yet her pervasive and it appears
justified fear of her ex-husband’s violence haséorher to seek protection in a country as

far away from Albania as she could find. The Tnaufound the applicant to be honest and
authentic. Her account of her claims was condisted not over exaggerated. Her bearing at
the hearing was one of dignity and composure desipé painful and very sad experiences
she had endured and the difficulty she had in nettiog them for the Tribunal.

In the view of the Tribunal, these factors may ¢ibate compassionate circumstances
regarding the age and/or health and/or psycholbgiate of the applicant such that a failure
to recognise them would result in irreparable harmd continuing hardship to her.

It may therefore be appropriate for the Ministecomsider intervening in this matter on
public interest grounds pursuant to s.417 of the Adat is, of course, a matter entirely at
the Minister’s discretion.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefte applicant does not satisfy the
criterion set out ir5.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



