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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Nepaiived in Australia and applied to the
Department of Immigration and Multicultural Affaifsr a Protection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and her
review rights.

The delegate refused the visa application on teeslibat the applicant was not a person to
whom Australia had protection obligations underRefugees Convention

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged, in this case 19 June
2006, although some statutory qualifications erthstece then may also be relevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citizseiustralia to whom the Minister is satisfied
Australia has protection obligations under the gefs Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘RefisgProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeels1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of ScleeBuo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grawu political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)



191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The applicant appeared before the Tribunal to gixdence and present arguments. A
witness gave oral evidence. The applicant was septed in relation to the review by her
registered migration agent.

The applicant claimed to fear persecution in Némathe Convention reason of religion and
imputed political opinion (the latter “for beingewved as spreading foreign propaganda by
both the state authorities and the Maoists”). Saened to fear harm by the state, by Hindu
fundamentalists and by Maoists (members of the GBNShe feared harm specifically
because of her conversion from Hinduism to Chmétysand her duty to proselytise. She
would be a member of a foreign-based evangeliaaiothin Nepal.

She submitted a statement to the Department. Shesabmitted a Statutory Declaration to
this Tribunal which contained identical informatiddased on these documents, the details of
her claims were as follows:

She was born and educated in Kathmandu. She wasrdben of a named caste and had
grown up in a Hindu family. In [Year] her fatherchdied in Nepal, leaving the family in
financial difficulties.

The applicant met a female foreigner in Nepal witcoduced her to Christianity. She
became a Christian and, after finishing her edanati [Year] left for overseas. In [Year] she
was employed in overseas. She studied a collegeoold not complete the course.

In overseas she attended a Nepali-speaking chwitgbh she named. Her job did not allow

her to go regularly but she went as often as plestilNepali-language services on Sunday
afternoons. As most of the Nepalese at the chuantedrom different background and she

found it “a bit difficult to become fully part ohe church”.

When she visited her family in Nepal they realisbd was a Christian. Her mother beat her
and the family no longer accepted her as a menSier had to stay at the home of a close
friend.

When her contract in overseas had finished shalamtl stay there. She had nowhere to go
so came to Australia.

She submitted evidence that she had been atteodingh in Australia since her arrival. The
Senior Pastor, person A, attested to the facttkieafipplicant had been attending his church
and provided evidence that the church believedithveds necessary to evangelise even if
that was against the law of the country. He alswided a report in which he set out
information he had collected while visiting Nep&hat information made clear that in
villages some Christians had suffered harm at #mel& of fellow villagers or local Maoists.
The applicant also submitted two Statutory Declanst One was from person B. The author



said that he had known the applicant in overseaa feeriod of time while she worked there.
She had invited him to church and he had agreedhadecontinued to attend church with her
here. The other was from person C, who wrote ti@applicant was her room-mate and was
a genuine Christian.

She claimed

. She had no place now in [Name] culture and coutdive with her family.
Her family might harm her. Members of her castehhagtack her to make
her revert to Hinduism.

. She would be harmed by militant Hindu political gps if she shared her
beliefs with others. She had a duty to persuadplpgo become Christian.

. The Maoists harassed and killed Christians.

. The Maoists would try to extort money from her hesmathey would assume
she had a lot of money.

. If she spread the gospel she would face penakiss.the government would

not protect her.
The Tribunal hearing

The applicant gave oral evidence with the assistah@ Nepali-speaking interpreter. Her
solicitor was present throughout the hearing. Aess, person B, also gave oral evidence.

Three documents were submitted at the hearing.ellvese a written signed statement from
person B, a copy of the US State Department’s cguwaports on human rights practices for
2005 for Nepal, and a document which the migrasigent said he had compiled from
various sources describing the political and religi situation in Nepal.

The applicant’s oral evidence

The applicant’s oral evidence was that her famigmbers and relatives were all still in
Nepal and lived in Kathmandu. She said that hdingi® were married. One owned a small
business and the other was not in paid employmieat husband was in paid employment.
The applicant’'s mother was not in paid employmewtwas supported by the applicant’s
sibling. Of her late father’s source of income shil that he had had his own importing
business. She had been minor aged when he becartigdovork. After that the family had
lived on the income from her mother’'s small bussn&ubsequently her mother had earned
an income by doing work from home. The applicard #aat she had been close to her
siblings in Nepal but now was not close to any&f felatives there.

She stated that she spoke many languages. Sheilydgdrate in English and Nepalese and
could speak some other languages.

Of her mother’s current whereabouts she said ti&tvas renting a house in [Name of the
place]. The applicant’s most recent visit to Nempad ended on [Date]. Her mother had been
living at that address then. The family had ofteszved because they rented their
accommodation.



Of her travel history she said that she had visiegtseas for a short holiday in [Date].
[Applicant’s employment history removed under sati431 of the Migration Act 1958]. She
said that she had visited Nepal few times in teeflaw years and also said that she was just
on holiday. She said that she had stayed at thiéyfaome both times - however during the
last visit her family had thrown her out of the Bepyand so she had moved to a friend’s
house. She explained that her sister and her hddivaa with her mother.

She said that she had last worked in overseasam{i’M Year]. Her contract was renewed
every two years and she had been told that it wootde renewed.

| asked her if she would describe her family asdi@dlass and she said that she would. |
asked her if they were rich or poor and she saayg tere somewhere in the middle. | asked
her if they had generally liberal democratic valugise responded that they were
conservative because members of the [Name] castecsaservative. | put to her that, even
so, people could vary enormously in their values attitudes, between very conservative
and more liberal. She did not dispute this but gaéd her family were conservative.

| asked her to clarify her claim that as a memlb¢h® [Name of the caste] she had “suffered
discrimination at every step”. She said that sldendit mean she suffered discrimination from
[Name of the caste] but had suffered it from otinembers of her caste.

| noted that she had claimed in writing that she imet a female foreigner in Nepal who had
introduced her to Christianity and that as a rabidtapplicant had become a Christian “in
Nepal”. | asked her what church this woman was fr8tre responded that she did not know.
| asked what church the applicant had attendecepaN She responded that she had not
attended church there at all. Of the female foreigrie added that she had come to Nepal to
study Nepalese culture and had stayed with thecgmls close friend person D. The
applicant added that it was with person D with whalte had gone to stay after her family
threw her out of their home, and that friend wasanGhristian.

| asked her why she had written that she becamwiat@n in Nepal given that she had not,
for example, even tried to go to church there. @denot explain this, but said that she had
felt very frustrated after her father died and thhen she visited person D she had met a
female foreigner who had told her about Jesus Céand this had touched her heart. She had
no conception of what Christianity was but whensias told about the Bible she had felt
peace. She had visited this woman often over ag@fi time. She had made no contact with
her after the woman left Nepal.

She stated that she was employed in overseas tiwatiger period of employment there.
She had worked on a regular basis from Monday ittalfrand had done no overtime.

| noted that she had claimed to have attended alNgpeaking church in overseas. | asked
her how many times approximately she had done saglber whole time in country A. She
said she was unsure but had gone there two or tinnes each month, because she was a
Christian. However she said that the people whend#d that church were Nepalese who had
gone to country B and who no longer spoke the Négaduage. Therefore the only language
she had in common with them was English. She attagdheir English was poor. She said
she had done nothing in her own language at thathhl asked her why she had written in
her statement that there was a Nepali-languagéseat/the church on Sundays. She said
that she had meant that there were people of Nepakeckground there. | put to her that she
had written that her job did not allow her to reaglyt go to church but she went as often as



possible to Nepali-language services on Sundaymaibes, and that as most of the Nepalese
at the church came from country B and also spolferdnt language she had found it “a bit
difficult to become fully part of the church”. sked her why, under these circumstances, she
had not gone to an English speaking church givahshe spoke English. She responded that
that church was close to her house. Also she hatband an English speaking church. The
people at the church she went to were friendlyamavay she had a Bible that she could
read.

| asked her about the problems she had had whigmgiblepal. She said that during her first
visit in [Year] she had told her family that shesamChristian - she had tried to preach to her
sibling, who had told her mother. Her mother hdd ter that the family were Hindu, had
scolded her and tried to make her go to the Hiedute. She had not wanted to do this.
However her mother was not as angry as she was thiapplicant visited on the second
occasion. During that visit, on the first day hesther had received a letter from the Maoists
and had told the applicant that in fact it wassbeond letter she had received. The applicant
had told her mother not to worry and believe in Gder mother and sister had beaten her
and she had had to see a doctor. Her mother had hesideave the family home so she had
gone to stay with her friend.

She said that she had tried to speak to her faagdyn but her mother had said that she was
no longer her daughter. She had had no furthelacobmtith them since then. | asked her if
they knew that she was in Australia and she saitttiey did not because she had not told
them. | asked her if she would expect to have anyér contact with them if she were to
return to Nepal. She responded that she wouldamtct them and they would not contact
her. It would be as if she had no family.

Of the letters from the Maoists she said that staerstood from her mother that one had
arrived while she was overseas and the other hagddrmafter she returned to Nepal. She had
seen the second letter. It was addressed to héremand mentioned the whole family
including her. Of her it said that “your daughtemiorking {applicant’'s employment related
information removed under section 431 of the MigmratAct 1958} so is our enemy. Your
daughter has worked there for several years sedragd lots of money and as we are raising
donations for activities from everyone else we exgeu also to donate to us”. They said
they wanted a large amount of Nepalese rupeeshahdunless you comply we will take
action”. This was her recollection of the contehthe letter. Her mother had told her she got
the same letter but had thought it was a joke asymaople got such letters - however she
had been frightened by the second letter. Shediddie applicant that she had not given the
Maoists any money at any stage. The applicant coefl that that letter had arrived on the
same day as her mother had beaten her and totd leave the house.

| noted that she was claiming that she had no plaeein [Name] culture and could not live
with her family. However according to the evideasilable to the Tribunal there were over
40 protestant churches in Kathmandu and over 20chbs in total. Christianity was
growing faster in Nepal than other countries inrégion. | asked her why, under these
circumstances, it would be unreasonable for hévéowith fellow Christians in Kathmandu.
The applicant indicated that she had not givendhpton any thought or made any enquiries
about it. She initially said that because she wasvangelical Christian it would be
dangerous for her but when | pressed her to saysivbycould not live with other Christians
who shared her views she said initially that theyentoo proud and would not let her live
with them. She then conceded that she actuallyalidnow if other Christians would help
her or not and that she did not know much abouis@Gans in Nepal.



| told her that there was evidence that the wayalee Christians evangelised was “sharing
the gospel over a cup of hot tea” - in other wondsocial situations. | asked if she would
evangelise in a similar way, that is frequently arfdrmally. She responded that she would.
If she met someone socially she would tell thermuaber belief if she thought they would be
interested. If they were not interested she woylda impress on them the importance of
eternal life etc. However if they were happy witleit own religion she would respect that
and would not pursue the subject.

| asked her if she had evangelised during any ofisés to Nepal. She said that she had told
her relatives and some friends but they had saitab they were [Name] they were born
Hindu. | discussed with her evidence from otheresesithat those who convert to another
religion at times face isolated incidents of via@enn Nepal and occasionally are ostracised
socially but generally they do not fear to admdithaffiliations in public. She responded that
she agreed to some extent because when one cahwvagdiad to maintain one’s belief in
religion.

| told her that the evidence suggested that in¢glehharm of evangelical Christians by
Maoists or by agents of the state were isolatedoandsional, and were also most likely to
occur in rural rather than urban settings. Nonthefinformation in the reports suggested that
there was systemic harm directed at evangelicak@dnms in practice. She responded that
maybe there was no evidence but the reality wagshieae things were happening. Many
evangelical Christians did suffer at the handseirtfamily and society. Militant Hindu
groups persecuted Christians. She feared thatfahe toccasional” incidents might involve
her.

| discussed with her the fact that the Constitutbt@990 stated that “everyone shall have the
freedom to profess and practice his own religiohasded down to him having due regard to
ancient practices; provided that no person shadititled to convert another person from one
religion to another”. This law appeared to applgweryone from any religion and there were
also no reports of prosecution under this law. iI88ponded that evangelists were beaten and
sometimes killed by Maoists or kidnapped by Maoastmilitant Hindu groups, who beat
Christians in Kathmandu. | told her that the Triblinad before it no evidence that this was
occurring in any widespread manner in Kathmandusiredagreed to submit evidence on this
point.

Of the claim relating to extortion threats by Masisasked her how anyone might know that
she had been living and working abroad if she veakonger living with her family or in her
own neighbourhood. She responded that they malaxa her history but they targeted
certain families and her family had become a tarfje¢y would try to find out about her. |
put to her that if she was living in a Christiamguunity and had no contact with her family,
as she had said would be the case, no-one would &hber history unless she told them.
She responded that she had been at home whercthreddetter from the Maoists arrived and
the Maoists had seen her so knew what she lookedllasked her why, if that had
happened, they had not taken the money from harahd there. She responded that they had
said the family had three days to pay. | askednlisrshe had not earlier mentioned that she
was present when the second letter arrived andtigahad been actually seen by the
Maoists. She indicated that the Tribunal had nkédder.

| discussed with her further the fact that thereé been no recent reports of Maoists harming
people in Kathmandu and evidence that presentlyege involved in peace negotiations
and were forming a new coalition government. SBpoaded that this evidence was not



reliable as they had participated in failed peazasibefore. | told her that nevertheless even
during 2005 there were no reports of serious harmdividuals by Maoists in Kathmandu.
She responded that when she was there she haddieskidnishes between Maoists and
government forces. She also claimed that the Ma&ided people everywhere including in
Kathmandu.

| told her that there was an office of the UniteatiNns High Commission for Refugees in
country A and that many people seeking asylum eggbr it through that office. | asked her
why she had not done so. She responded that sheh&down that UNHCR had an office
there. | asked her if she had made any enquirial st country A about ways in which she
could gain asylum and she said that she had not.

Person B’s evidence

Person B stated that he had met the applicant onfV] Year] and that he had started
working in overseas. He had worked there until [korYear]. | asked him how long the
two had worked together and he said they had waidgether for several months. However,
when | put to him that she had left her employnamy a month or so after he started
working there he agreed that that was correct.

He stated that he was a Hindu who had convertéhtistianity several years ago. He stated
that he had last been in Nepal few months ago Wkedmad visited [name of the place].

He said that the applicant was already a Christila@n he met her last year and had told him
that she went to church. | asked him if she toid tihich church and he said that she had
said it was the [name of the church]. | asked Hiheihad ever been inside that church and he
said he had not but had seen it while driving tasked him if he had gone to any church in
Bangkok. He responded that he did not know whegehiurches were and that he had been
too busy. | asked him why he had written in hiseleto the Tribunal that the applicant had
taken him to her church. He responded that shehddhat he had gone inside that church.
He had not gone inside any other churches. | askedow many times he had entered her
church and he said two or three times. | askedihima had attended any Nepali language
services and he said that the services were iigfofanguage so it was hard for him and the
applicant to understand. | asked him to say tts¢ faw lines of the Lord’s Prayer and he
responded something like “if you look on me | vidbk at you”. | asked the applicant if there
was any question she wished me to ask her witmekasa result asked him if he could say
what he knew about her telling him about visitingpners in jail in country A. He
responded that she had told him that she had digitks, had prayed with prisoners and had
told them they “should not worry”. He said thathimself had never gone to the jail with
her.

| told the applicant that her witness’s evidenceutlwhether he had gone to church with her
had been internally contradictory and | had sométiothat he was a Christian or that his
evidence was reliable. She responded that sheakad him to church but he was not a
devout Christian. The migration agent submitted pesthaps the witness had not wanted to
announce openly that he was a Christian and petrapaot understood that the Tribunal
was asking if he had ever actually been to the [®lafrthe church]. He also submitted that
even if the withess was not credible that did neamthat the applicant was not an
evangelical Christian.



The Tribunal agreed to wait one week for any furtihedence or submissions. A submission
was received from the migration agent, accompaoyetdvo documents already submitted,
plus an extract from the Kathmandu Post with 21usi@006, an extract from Time
magazine of September 2004, a United Nations dostiofeSeptember 2006, and the US
State Department report on international religivasdom relating to Nepal, issued in
September 2006. The migration agent submittedtigaapplicant could not avoid the
persecution she feared by residing in a majorstigh as Kathmandu, as there was strong
feeling among some Hindus in or around Kathmandunag non-Hindus including
Christians. There was evidence of anti-Christiarerice. It was further submitted that the
law against proselytising and against conversiahriw been repealed. Given the evidence
of prosecutions for proselytising or alleged prgsging, and the persecution suffered by
those so charged, the applicant’s fear of persaciny the authorities for reason of her
religion was well founded. Further it was stateak tthe was a young female rejected by her
family. It was claimed that Nepalese society waghly discriminatory against women. It was
observed that the US State Department countrynmtion submitted by the agent stated, for
example, that laws requiring a woman to obtainpienission of her husband before she
could get a passport or sell property were only vecently repealed. The Supreme Court
had only recently ordered that the government degppaactice which required women to
stay "in a cow shed" while menstruating. The Usorereferred to "the general
unwillingness among police, politicians, citizeaad governmental authorities to recognize
violence against women as a problem”. It was aditihat Nepal was a society where
support was tied to one's family, and through #mily, to one's community. She was
estranged from her family and, by her rejectiofofduism, from her "community of birth".

Evidence from other sources
Hindu converts to Christianity

In 2006 the U.S. State Department reported thatRe@onstitution provided for freedom of
religion and permitted the practice of all religsofThe constitution described the country as a
"Hindu Kingdom," but did not establish Hinduismthe state religion. The Government
generally did not interfere with the practice di@t religious groups and religious tolerance
was broadly observed. However there were someaatistis. Government policy continued
to contribute to the generally free practice oigieh. When King Gyanendra handed power
back to the political parties in April 2006, thénstated parliament declared the country to be
a secular state. No laws specifically affectinggffem of religion were changed. Article 19 of
the Constitution of 1990 states that "Everyoneldtale the freedom to profess and practice
his own religion as handed down to him having degard to ancient practices; provided that
no person shall be entitled to convert anothergrefiom one religion to another,” thus
effectively prohibiting proselytism. During 2005 mbers of minority religions occasionally
reported police harassment. The “generally amicaeddéionship among religious groups in
society” contributed to religious freedom. Adhereot the country's many religious groups
generally coexisted peacefully and respected atigd of worship. Those who converted to
another religious group “at times faced isolatezridants of violence and occasionally were
ostracized socially, but generally they did not fiseadmit their affiliations in public”.
Although there were no registration requirementgdtigious groups, there were registration
requirements for NGOs. As a result of the constinl prohibition against proselytism, it
appeared the Government did not allow organizatiomegister using religious words within
their titles. Christian religious organizationsiolad that, unless registered, such
organizations were restricted from owning landimaportant step for establishing churches



or burial sites. Other non-Hindu groups had notensichilar claims. In view of the illegality
of proselytism, there were officially no foreignsaionaries. However for decades dozens of
Christian missionary hospitals, welfare organizaiand schools had operated in the
country. These organizations did not proselytize aerwise operated freely. Missionary
schools were among the most respected institubbascondary education; many members
of the governing and business elite graduated flesuit high schools. Foreign workers in
the missionary hospitals and schools entered thetopwith visas designating them as
technical workers for local or international NG@®8soring the hospitals and schools. If
foreign workers were found to proselytize, theyavexpelled from the country. The
Government applied these laws on immigration cloddiany foreign Christian
organizations had direct ties to local churchesspahsored pastors for religious training
abroad. The law prohibited converting others amu$@lytizing; these activities were
punishable by fines, imprisonment or, for foreignexpulsion. However, personal
conversion was allowed. NGOs or individuals wetevedd to file charges of proselytism
against individuals or organizations. Some Chmisgjpoups were concerned that the ban on
proselytism limited the expression of non-Hindugielus belief. The Government
investigated reports of proselytism. There weréncalents of punishment for conversion or
proselytism during the reporting period. In Aprd(5 police arrested a couple and
investigated them for allegedly forcibly converticigldren. After being held in custody for
several days, they were released by police. Nogelsawvere filed against them.

The report went on to say that some Christian ggoaported that Hindu extremism had
increased in recent years. Of particular concemelree local affiliates of the India-based
Hindu political party Shiv Sena, locally known assRupati Sena, Shiv Sena Nepal, and
Nepal Shivsena. Government policy did not suppantdl extremism, although some
political figures had made public statements altwf Christian missionary activities. Some
citizens were wary of proselytizing and converdigrChristians and viewed the growth of
Christianity with concern. There were unconfirmegarts that Maoists suppressed religious
observance in areas under their control throughidation and harassment.

Those who chose to convert to other religions artipular Hindu citizens who converted to
Islam or Christianity, sometimes were ostracizedaly. They occasionally faced isolated
incidents of hostility or discrimination from Hindaxtremist groups. Some reportedly were
forced to leave their villages. While this prejugiwas not systematic, it was at times
vehement and occasionally violent. Neverthelessyexis generally were not afraid to admit
in public their new religious affiliations (2006 eNal: International Religious Freedom
Report 2005, U.S. Department of State, releasdtidfBureau of Democracy, Human
Rights, and Labor, 15 September).

Of those who had had contact with missionarieskambme Christian, who were living in
isolated minorities in villages dominated by Hindusl Buddhists, the situation was “rather
difficult ... because they are looked down by the other as enixchange of food and
marriages are just not possible between Chrisaadsnon-Christians... [T]he new Christian
minorities do not yet feel fully secured eitheripoally or juridically...[C]onversion is now
legal; but proselytism is not; and are only toleddt(Hussain, M. & Ghosh, L. 2002,
Religious Minorities in South East Asia’ , Manakioations, New Delhi, pp. 101-103).

The Tribunal notes that proselytising was expregaihibited under Nepalese law. Clause 1
of the 1990 Constitution stated, in part, that presson shall be entitled to convert another
person from one religion to another”. Likewise satB(A)(1) of 1992 Civil Code provided



that “[n]Jo person shall propagate any religion imanner likely to undermine another
religion, or convert any one into another religioSection 3(A)(1) of the Civil Code also
provided that:

In case he [the offender] has only made an attéongdd so, he will be punished with
imprisonment not more than three years. In cadelalready converted any one
into another religion, he shall be punished witlpiimonment for not more than six
years. If he is a foreign national, he shall beodtgal from Nepal after completing
such sentence (Regional Centre for Strategic tud89 New Evangelical
Movements and Conflicts in South Asia, Si Lanka and Nepal in Perspective,,
‘Christianity in Nepal: A Brief Historical OutlineDecember
http://www.rcss.org/policy_studies/ps_5_4.html eegsed 4 April 2003).

However, as noted above, it appeared that the dihtgot normally initiate and conduct legal
proceedings against people for proselytising. Alscaied by the Asian Centre for Theology
and Mission in 2000:

...of the many Nepali citizens who have been condedeChrist and
baptized, only a very few have been arrested, Wviowagtrial, and given jail
sentences. His Majesty's government has chosakéaan attitude of “benign
neglect” toward the law. Conversion to Christ isgidered a “non-
cognizable” offense, and arrest and prosecutiohbgiimade only if someone
makes a definite and determined complaint and ehagginst the new
Christian('Nepal’ 2000, The Asian Center for Theology andssion -
Resource Centre website http://www.acts.edu/oldomsgnepalhist.html -
accessed 24 August 2005).

This accorded generally with most recent reporigeaiple being prosecuted for proselytising
(‘Four Christians Released in Nepal’ 2001, Christ\aToday website, 12 February
http://www.christianitytoday.com/ct/2001/107/37 ®xh - accessed 23 August 2005; US
Department of State 200Mepal: International Religious Freedom Report for 2004, 15
September; ‘Indian couple arrested on chargesligiaes conversion’ 2005The Hindustan
Times, 30 April). In 2005 an Indian couple who ran acalfor orphans in southern Nepal
were arrested “for their alleged involvement inwenting students to Christianity”. As
indicated by the sources consulted, the coupleéuagten into custody by district authorities
after complaints were received that “the coupleeafercing students of the school to adopt
Christianity”. They were detained for about 2 webkfore being released (‘Indian couple
arrested on charges of religious conversion’ 2008,Hindustan Times, 30 April; ‘Indian
couple held in Nepal for alleged conversions’ 200 Hindustan Times, 29 April; ‘Nepal
“Releases” Christian Couple, But Hindu MilitantaPRIProtests, Human Rights Group Says’
2005, Worthy News website, sourced from BosNewsCiéater, 13 May
http://www.worthynews.com/print.php - accessed 2fgést 2005; Page, S. 2005, ‘Nepal
accuses couple of “forcibly converting minors”: Bad Sabitri Varghese imprisoned, await
trial’, Human Rights Without Frontiers website, smed from Compass, 10 May
http://www.hrwf.net/html/2005PDF/Nepal_2005.pdfccassed 25 August 2005). The best
known case of prosecution for proselytising ocatllire2000 when a Norwegian national
was arrested with Nepalese and Indian nationalth@allegedly trumped up charge of
proselytising. He was detained for three and arhalfiths before the case against him was
dismissed at trial. According to media accountsvhe arrested after “being attacked by a
mob. It was led by a man who claimed the Norwegiamrch had promised to pay him
$1,000 if he converted” (‘Four Christians ReleaseNepal’ 2001, Christianity Today



website, 12 February http://www.christianitytodayrdct/2001/107/37.0.htmlaccessed 23
August 2005; ‘Indian couple held in Nepal for aegconversions’ 2009he Hindustan
Times, 29 April).

Of social ostracism of converts, Christian soureg®rt that “Christians still face ostracism
and isolation from family members, neighborhoods even entire villages in many cases”
(‘Where folks go to church on Saturday’ 2004, Gldanistries website, September
http://www.globalministries.org/missionaries/sal@Bviatm - accessed 31 August 2005).
Christian sources also assert that the repercussioronverting can “include...being killed”
(‘Nepal’ 2000, Mission Review website cache of
http://missionreview.com/index.php?loc=ct&ct=NPL&ecessed 31 August 2005). The
threat of social ostracism faced by Christian cotsvappeared to be particularly acute in
south Asia because, as noted by the Regional Clemt8irategic Studies and others,
evangelical movements in the region emphasisedl“tainversion, and a break from society,
inclusive of its cultural ties” (‘Conclusion: ThecAvities of Christian Evangelical Groups,
and the Possibility of Conflict and Violence in $lodsia?’ u/d, Regional Centre for
Strategic Studies website http://www.rcss.org/polstudies/ps_5_5.html - accessed 31 July
2003; ‘Gaborieau, M. 2002, ‘Christian Minoritiestime Hindu Kingdom of Nepal’, in M.
Hussain and L. Ghosh edBReligious Minoritiesin South Asia: Selected Essays on Post-
Colonial Stuations, Volume 1, Bangladesh, Pakistan, Nepal, Sri LaManak Publications,
New Delhi, p. 99). Writing about the evangelicalvement in Nepal, the Regional Centre for
Strategic Studies observed that the decision torhea Christian in Nepal is “wrought with
fear, guilt, stress, and the constant worry of §a&istracized” (‘Conclusion: The Activities of
Christian Evangelical Groups, and the Possibilit¢€onflict and Violence in South Asia?’
u/d, Regional Centre for Strategic Studies website,
http://www.rcss.org/policy_studies/ps_5 5.htmleessed 31 July 2003). A report by
International Christian Concern demonstrated comiyamtipathy to conversion in rural
tribal communities of Nepal (‘Murder and Forgives@s Tribal Village’ 2005, International
Christian Concern website, 20 June

http://www.persecution.org/newsite/newsdetail. plgy®scode=1010 — accessed 25 August).

There have been claims that the authorities wareemes involved in the mistreatment of
Christians, including converts and alleged prossdys. Police had allegedly killed pastors
(‘Christians in Crisis Prayer Alert’ 2005, Christ&in Crisis website. May
http://www.christiansincrisis.net/pdf/May2005.pdhccessed 25 August 2005; ‘Christians
pressure on Hindu King’ 1999, Nepal News websi8ARgust
http://www.nepalnews.com.np/contents/englishweakixake/1-95/f-pagers.htm - accessed
26 August 2005); police had arrested individuafssizspected proselytising of their own
accord or on the basis of false allegations madediyidual complainants (‘Four Christians
released in Nepal’ 200Christianity Today website, 12 February
http://www.christianitytoday.com/ct/2001/107/37 ®nh - accessed 23 August 2005; Indian
couple held in Nepal for alleged conversions’ 2004 Hindustan Times, 29 April).

Of reports of the Maoists targeting Christiansadety of sources report that Christians and
Christian institutions had been targeted by Maabtls in rural areas (see ‘Pray for the
Persecuted of Nepal’ 2006hristian Monitor website, 8 August,
http://www.christianmonitor.org/documents.php?tyPesyers&lang=English&
item_ID=216&action=display& - accessed 23 Augusd20Seven killed by Maoist
ambush’ 2005Gulf Times online edition, 24 July http://www.gulf-
times.com/site/topics/article.asp?cu_no=2&item_r&656&



version=1&template_id=44&parent_id=24 — accessed@gust 2005; Henderson, M. K.
2005, ‘Nepal: Christianity growing in spite of atiea in turmoil’, ASSIST News Service
website, 9 July http://www.assistnews.net/Stor#s030030.htm - accessed 23 August 2005;
‘Pastor continues ministry even after beatings’2Q®dhn Mark Ministries website, 23 May
http://j/mm.aaa.net.au/articles/15136.htm - acce28eflugust 2005; Stephen, A, 2005,
‘Terror on Top of the World’ 2004 hristianity Today website, July
http://www.christianitytoday.com/ct/2004/007/24 2l - accessed 23 August 2005).

As to whether there were parts of Nepal, partidylidathmandu, where Christians could
safely live and practise their faith, the souramsstlted mostly indicated that Christians
could safely practise their faith in many partdNejpal. As indicated by Christian Solidarity
Worldwide:

In practice, there is relative freedom for Christido assemble and worship.
Non-Hindus are allowed to offer religious educatamd to sell religious
books...

[However] Christians experience registration praide Churches cannot be
registered with the government or own property...Beeahe Christian
community is not legally recognised, no land isviled for Christian burial.
After experiencing great difficulties, a Christi@cehool has been allowed to
become the first Educational Trust to register @épal. But no body or
organisation can be recognised with “Christianitémame.

On the whole Nepal allowed non-Hindus to practiegrtreligion and to
maintain their places of worship. However, Chrissiguffer discrimination in
every day life. For example, they are routinelyiddremployment in public
services such as the police and army. While sustridiination still exists, it
is inaccurate to assert that there is full religineedom and equality for
adherents of all faiths (Christian Solidarity Wavide 2005, Country Profile -
Nepal, June http://www.csw.org.uk/Resources/Prafileages/Nepal.pdf -
accessed 29 August 2005).

Another report byChristianity Today from 2000 provides the following account of religgo
freedom in Kathmandu:

It is Saturday in Nepal, and hundreds of peoplesié in their best
churchgoing clothes crowd together outside a laajkein the capital citvdic]
of Katmandu.

Saluting each other with folded hands and sayiagNhsih” (the Nepali
expression for “Praise the Lord”), they take ofitrshoes, making their way
inside to squat on a carpeted floor just befor@Q@.m. Except for a handful
of expatriates, the Nepali Isai Mandali (Gyaneshwairurch is filled with
first-generation Nepali Christians who have brasedal and religious
constraints to follow Jesus Christ. Every inchpdice is taken and those who
are late reluctantly sit outside. At the first sisaof a Nepali song, all 2,000
hands, young and old, lift in praise to God. Thisazing sight brings tears to
my eyes. Ten years ago an open church meetingsohdture would have
been impossible. The days when government agefilteated churches as
spies, and Christians were persecuted or imprisaredalso long gone...



From 15,000 in 1970 to an estimated 400,000 Chrnisttoday, Nepal has one
of the fastest-growing Christian populations amtireg3.6 billion people
throughout Asia's 51 countries, according to saisdlaChristian missions...

Although there are thousands of Christians in Kaioa their presence is
barely discernible. The sole traditional churchlgtaucture in Katmandu is
Catholic and lies secluded off a main road set anuuses. After meeting
informally for five decades in the Jesuit run Savier's School, the Catholics
registered as a nonreligious, non government ozgéion in 1993, calling it
the Nepal Catholic Society. This gave them thetrigtbuy property for the
community. ...

Other believers meet in homes and rented hallghieu¢ are no signboards to
announce the Christian presence. For example, Ghirog Church is
identified by a small sign at the gate, while Cinaus offices and bookshops
are not identified at all. Christian groups are a@dwed to register with the
government as openly Christian...

The pursuit of religious freedom, outside of Hirefaior Buddhism, has had a
painful history in Nepal. Hindu and Buddhist tramiits formed a historic
bulwark against the growth of Christianity...

Under Panchayat, Christians (as well as otheruditgd groups) were
persecuted and at least 300 pastors and Christiargsjailed. Many
Christians suffered police brutality, and at leas¢ died because of it.
Through this difficult time, the church was drivenderground and Nepali
Christians practiced secret lives of prayer...

Since most Nepali congregations are the resultark\wy Nepalis themselves,
Christians from Nepal are evangelists at heartaN&hristians - many of
whom are illiterate - share the gospel frequently mformally, sometimes
over a cup of hot tea. Crusade-style evangeliamksown to them...

Public criticism of Christianity is accepted antfialic. For the past year,
Nepal's mass media have launched an extensive @mgggainst Christians,
accusing them of destroying the Nepalese culture...

After suffering for years, the church in Nepal fi@snd strength in spite of
persecution. Now that overt religious persecutias tieclined, Christians in
Nepal are reassessing their purpose and overalaonisOne enduring
realization is that Christians in Nepal remain \anlible. There were several
incidents of official harassment in 1999. If Negalw is strictly enforced,
severe restrictions on Christians could again keffect. Faced with this
dilemma, Nepali Christians ask themselves: Doeslioech in Nepal fear
persecution in the future? It is a question thatymdo not want to consider.
(Stephen 2000).

As to which evangelical Christian groups operatedépal and whether they reported harm,
Nepal was apparently home to a plethora of Chnsir@ups and had become “a mission
tourist center” (Stephen 2000). According to Gabawi “there are about 200 protestant
churches of various denominations in Kathmanduh@ld-urthermore:



[n]Jow that preaching is done openly, it is posstbléocate the large variety of
Protestant denominations who are active all overcthuntry: Lutherians [sic],
Baptists, Presbyterians, Methodists, Anglicansngeéicals, Adventists of the
seventh day, Mormons, Witnesses of Jehovah, Pestistsoetc. There does
not seem to be a common umbrella organisationngnéll these
denominations: but three organisations which atieelg engaged in uniting
several of them, are The United Mission to Nega (tldest one established
from the 1950s), The Nepal Christian Fellowship #relNepal Bible Society
(Gaborieau, M. 2002, ‘Christian Minorities in thendu Kingdom of Nepal’,

in M. Hussain and L. Ghosh edReligious Minoritiesin South Asia: Selected
Essays on Post-Colonial Stuations, Volume 1, Bangladesh, Pakistan, Nepal,
Sri Lanka, Manak Publications, New Delhi, pp. 1@B1L

According to Christianity Today:

From 15,000 in 1970 to an estimated 400,000 Christtoday, Nepal has one
of the fastest-growing Christian populations amtireg3.6 billion people
throughout Asia's 51 countries, according to salsalaChristian missions...

... Today, more than a dozen American mission groapsg Imore than 100
personnel in Nepal. In most cases, the Nepali gmaent requires outside
agencies to agree not to proselytize...

...Christians are encouraged to join small groupesr dffteir baptism. Nearly
300 such fellowships have mushroomed in KatmandtioBer the years,
those fellowships have led to denominational assgioei (which was unknown
before 1990) and, in a few cases, splintered cgagians... (Stephen 2000).

In its undated report on the evangelical moveme@duth Asia, the Regional Centre for
Strategic Studies provided an “incomplete list'56fof the main evangelical/Protestant
congregations operating in Nepal: United MissiolN&pal, Nepal Christian Fellowship,
International Nepal Fellowship, Nava Jeevan Chuftie Children of God, The Four Square
Church, Assemblies of God, Baptist Missionary Sty¢cigK, Christian Church (Disciples of
Christ), Church Missionary Society, Church of Ndrtdia, Church of Scotland, Church of
South India, Lutheran World Service, World Visi@gmmittee for Service Overseas,
Danish Santal Mission, Evangelical Free ChurchinfaiRd, Evangelical Lutheran Church in
America, Finnish Evangelical Lutheran Mission, GussMission, Interserve/ BMMF, Japan
Antioch Mission, Japan Overseas Christian Medicabgerative Service, Korea Christian
Medico-Evangelical Association, Campus CrusadeéCtaiist, Mennonite Board of Missions,
Mennonite Central Committee, Norwegian Himal-Asigsion, Orebro Mission,
Presbyterian Church in Canada, Presbyterian Charkcbland, Presbyterian Church in
Korea, Presbyterian Church Synod of Mizoram, InBigsbyterian Church USA, Regions
Beyond Missionary Union, Swedish Free Mission, Sviidgends for Missions in India and
Nepal, Tear Fund, United Church of Canada, Unitedr€h of Christ in Japan, United
Methodist Church (USA), Wesleyan Church, World Gang¢ USA, World Mission Prayer
League, Nepal Every Home Concern, Adventist Devekaut and Relief Agency, Jehovah’s
Witness, The Evangelical Alliance Mission, The MomtChurch, Nepal Bible Society,
Good News of Nepal, Bible Training Centre for Pest&orning Pastors Fellowship,
Gathsamani Church (Regional Centre for Strategidi8s 1999New Evangelical

Movements and Conflicts in South Asia, Si Lanka and Nepal in Perspective, ‘Christianity in



Nepal: A Brief Historical Outline’, December
http://www.rcss.org/policy_studies/ps_5_4.html eessed 4 April 2003).

There appears to have been vigorous growth in tdmjsand evangelical Christian, activity
in Nepal over recent years. In 1999 Dr Sasankar®ereblished a study of evangelism in
South Asia (Centre for Strategic Studies, 1999}t e stated that the number of Christians
in Nepal rose from some 50 in 1950, to 25,000-3D/0 1990, and that by 1993 there were
over 100,000. By 2006 the US Department of Stgierted that Christian leaders estimated
the number of adherents at approximately 400,000oa@ss reports indicated that 170
Christian churches operated in Kathmandu alonel@g&artment of State, 2006).

Dr Perera, discussing evangelism in Nepal, states:

... one important socio-political context to situtlte expansion of evangelism
in Nepal is the relaxation of the legal restrici@overning religious mobility.
This has ensured that a significant expansion basroed not only in the
overall numbers of individual Christians, but aillsahe institutional presence
and influence of the collective evangelical movetnEor instance, in 1993
there were 150 different evangelical or Protestantches organized under
the umbrella organization Nepal Christian Felloyeshi Similarly, in 1990
the United Mission to Nepal alone brought togeBiéseparate evangelical
churches from about 16 countries ... In 1997 thatlmemhad increased to 50
churches or church related organizations from 1tes ... Similarly, in
1990 the International Nepal Fellowship claimediawe 100 members from
approximately 15 countries with home councils irs&kalia, Holland, New
Zealand, the Philippines, and so on ... By 1993, €filan sources suggested
that there were at least one church in each of Shaistricts in Nepal, and in
the same year the Kathmandu Valley alone is suptoskave had 100
churches and congregations ... Some evangelical s®have suggested that
there are at least 80 churches in the Kathmandieywal Nepali Jesuit
sources in interviews suggested that the numbevarigelical churches and
para-church groups in the country in 1998 were tiwexe hundred, even
though it was not possible to acquire accuraterégdrom them or evangelical
sources. On the other hand, Fr. John Locke of gy Jesuits believes that
in numbers alone, the collective congregationsvahgelical/ Protestant
Christians now outnumber Catholics in Nepal despa¢holicism’s much
longer institutional presence in the country.

A restricted search revealed that two of the ab@rgioned groups had filed reports of harm
('INF report escapes bus blaze’ 2005, Internatidiepal Fellowship website, 5 April
http://www.inf.org/news/20050405_01_01.html - asses31 August 2005; ‘LWF regional
office in Nepal damaged in bomb explosion’ 2004thHewman World Federation website, 29
April http://www.lutheranworld.org/News/LWI/EN/1442N.html - accessed 31 August
2005; Stephen, A, 2005, ‘Terror on Top of the WoIa04, Christianity Today website, July
http://www.christianitytoday.com/ct/2004/007/24 &l - accessed 23 August 2005).

In 2006 the U.S. State Department said that Chrisfenominations were few but growing.
Christian leaders estimated the number of adheegragproximately 400 thousand. Press
reports indicated that 170 Christian churches dpdrim Kathmandu alone.

Of harassment of Christians by Maoists, the repaid that Maoist insurgents restricted
religious freedom in parts of the country. Thereawegular reports of Maoists enforcing a



"people's calendar" in schools that did not allowrkligious holidays. Maoists sometimes
demanded the use of religious organization gro@mdheir indoctrination programs,
threatening to padlock the buildings if their demiswere refused. The National Churches
Fellowship of Nepal reported several cases whereidtkaextorted cash from churches. The
Maoists threatened retribution against church ptg@mend church members if the
congregations did not meet their demands. In 20§¢ap of Maoists abducted a Royal
Nepal Army priest from Ramechhap District. He waklHor several days before being
released unharmed. Also in 2004 Maoists explodeahab and forced the closure of St.
Joseph's school in Pokhara. In 2004, Maoist thigratspted the temporary closing of
twenty-one churches in one rural District. Of thadits attitude to Shiv Sena, the Hindu
religious organization, the report said that in200aoists shot dead the Chief of Shiv Sena
Nepal.

Recent political developments

The CPN(M) has signed a peace deal with the govemhnn a recent report, Georgia
Southern University’s Dr. Dharma Adhikari expressieel view that “after two failed peace
deals, in 2001 and 2003, this [2006] accord offensuine prospects of peace”, while going
on to express reservations about these prospeatt® arote that “[d]espite the accord,
[Maoist] excesses, in the form of abductions, didaos, recruiting, and forced labor,
continue”. He wrote:

The news last month from Kathmandu, Nepal’s capiane as a rare and
surprising bout of joy. The country’s prime miniséad the leader of an
insurgent Maoist group signed an agreement to leathlbody 11-year civil
war that has killed 13,000 people, displaced upd®,000 more, and caused
untold human suffering.

The joy is justified because, after two failed pedeals, in 2001 and 2003, this
accord offers genuine prospects of peace for tady80 million people who live in
the impoverished, Himalayan country.

... The historic deal enjoins the government and tla@ilts to lock up their arms
under UN supervision. That should help create asir@mment for a free and fair
election to the Constituent Assembly (CA), slatedJune 2007.

...In recent months, Prachanda (which means “thediene”) has dropped calls for a
communist republic, settling instead for a compagjtmultiparty democracy. He has
admitted that a purely Maoist utopia is now gedpsallly impossible. By all
indications, he is going mainstream.

...Behind the overture and joy, however, is a moogaglex message. Nepal's
challenge now is to manage an insurgent democeatigalized by the ultraleft.
Democratic peace is far from won.

Monitoring arms and elections will not be easy. fEhe no guarantee that the Maoists
will report all their weapons. Despite the accahajir excesses, in the form of
abductions, extortions, recruiting, and forced talsontinue (Adhikari, D. 2006, ‘Joy
and caution in Nepal's peace deélhristian Science Monitor website, 5 December
http://www.csmonitor.com/2006/1205/p09s01-coop.htmakccessed 5 December
2006).



Of recent activities by Maoist cadres in Kathmartdere have been a few reports. On 1
December 2006 it was reported that college studeats injured as members of the Maoist-
affiliated All Nepal National Free Students UnidRe{volutionary) clashed with those
belonging to the Nepal Students Union, a pro-NePalgress students wing, after a verbal
squabble with the NSU students. The Maoists beattbmbers of the student union (‘Scores
of college students in Nepal injured in clashe©&®ress Trust of India, 1 December)BBC
Monitoring South Asia noted some reports in the local press of the idesvof Maoist cadres
in Kathmandu area, examples being that a groupdries kidnapped and tortured three
students affiliated to All Nepal National Free Statk’ Union about 10 kilometres east of
Kathmandu (‘Nepal press selection list 29 Nov @&, BBC Monitoring South Asia,
source: Kathmandu Post, 29 November), and thatdfyes after the signing of the
Comprehensive Peace Agreement with the governriviadist cadres entered the residence
of a foreign national in Lalitpur and threateneds# in the house with “stern action” if they
failed to comply with the Maoists’ demands (‘Nepagss selection list 27 Nov 06’ 2006,
BBC Monitoring South Asia, source: Kathmandu PagtNovember).

BBC Monitoring South Asia has regularly cited reports from the local presshe activities

of Maoist cadres in areas outside the Kathmandiey.alrhey report instances of both
violations of, and actions in accordance with,ieace agreement terms (‘Nepal press
selection list 6 Dec 06’ 2006, BBC Monitoring Soutkia, source: Kathmandu Post, 6
December; ‘Nepal press selection list 6 Dec 06’&@BC Monitoring South Asia, source:
Himalayan Times, 6 December; ‘Nepal press seledisvi® Dec 06’ 2006, BBC Monitoring
South Asia, source: Rising Nepal, 6 December; ‘Nppess selection list 6 Dec 06’ 2006,
BBC Monitoring South Asia, source: Rajdhani, 6 Daber; ‘Nepal press selection list 6 Dec
06’ 2006, BBC Monitoring South Asia, source: Nefamacharpatra, 6 December; ‘Nepal
press selection list 29 Nov 06’ 2006, BBC MonitgriBouth Asia, source: Kathmandu Post,
29 November; ‘Nepal press selection list 29 Nov 286, BBC Monitoring South Asia,
source: Himalayan Times, 29 November; ‘Nepal psedsction list 27 Nov 06’ 2006, BBC
Monitoring South Asia, source: Kathmandu Post, @vénber; ‘Nepal press selection list 27
Nov 06’ 2006, BBC Monitoring South Asia, sourcentdilayan Times, 27 November; ‘Nepal
press selection list 27 Nov 06’ 2006, BBC MonitgriBouth Asia, source: Nepal
Samacharpatra, 27 November).

The [Name] caste

Of the[Name], the caste of which the applicantmkato be a member, the Tribunal notes
evidence that in general Nepal is a country of raitinic and multi-caste groups and
cultures of which theamed caste is one. The urbanamed caste are mostly educated, and
commerce and business have become their main dampavhich, according to this source,
is why they are more capable of going abroad iriotal gain higher education. The
Significance of a Farm Labor Exchange System anhatigenous Peasants in Nepal”,
Master Program in Indigenous Studies, Thesis subdiior the degree: Master of
Philosophy in Indigenous Studies, Faculty of SoSieéikences, University of Tromsg,
Norway).

FINDINGS AND REASONS

The applicant submitted a Nepalese passport iolwemame. | am satisfied that this is her
passport. | am therefore satisfied, and find, thatapplicant is a national of Nepal.



| have concerns about the plausibility of some etspef her account. Firstly, she claimed
that she became a Christian while in Nepal. Howsherlater gave evidence that, apart from
her contact of two months duration with a femaleiigner in early [Year], she had done little
else in this regard, despite remaining in Nepal late [Year]. She did not know the name of
this woman’s church, had not asked this womanttoduce her to local Christians, had had
no subsequent contact with her and had not attead#ttistian religious service while in
Nepal. She provided no cogent explanation as toshieyhad not attempted to attend church
in Kathmandu. At no time since then, whether dutiegsubsequent visits to Nepal, or while
in country A, had she tried to make contact witl @hristian group in Nepal. It is apparent
that, while she may have developed some intergShirstianity in Nepal, she did not
become a Christian while there. Secondly, in wgitio the Tribunal she claimed to have
attended Nepali-language church services in counthut later gave evidence that the
services were not conducted in Nepali, or indegd@mguage she understood. She did not
claim to have made any attempt to locate a chuitubwoffered services in a language she
did understand, including in English, during hemuer of years in country A. | infer from
this that she has exaggerated the extent of henesitin Christianity prior to her arrival in
Australia. That in turn casts doubt on the pladisyoof her claim that she had a serious
falling out with her family while most recently viislg Nepal because of her attempt to
evangelise within the family.

It is generally accepted that a person can acageiugee statusur place where he or she has

a well-founded fear of persecution as a consequeheeents that have happened since he or
she left his or her country. However this is subjecs.91R(3) of the Act which provides that
any conduct engaged in by the applicant in Austnadust be disregarded in determining
whether he or she has a well-founded fear of bpargecuted for one or more of the
Convention reasons unless the applicant satigfeeglécision maker that he or she engaged in
the conduct otherwise than for the purpose of gtiening his or her claim to be a refugee
within the meaning of the Convention. Evidence I@sn submitted, and | accept, that the
applicant has been attending church in Sydney s$iacarrival and is perceived by its pastor
to be a genuine convert. Notwithstanding my vieat 8he has exaggerated the extent of her
interest in Christianity while in Nepal and coun&yl am not able to make a finding with
confidence that she does not now consider hesék ta Christian. | cannot be satisfied that
she attended church here for the purpose of strengtg her claims to be a refugee. | have
considered her claims on that basis.

| am satisfied that Nepal’s Constitution prohilatgivities of people who engage in the
religious conversion of others, an activity punisleaby fines or imprisonment for citizens of
Nepal. | accept that such treatment has the patdntamount to persecution. However, |
consider the evidence reliable that personal camwetis allowed (US State Department
2006), and that converts generally do not feadtaititheir affiliations in public.

The applicant gave evidence that, since arrivingustralia (or at any time) she has made no
enquiries about Christian communities in Kathmaaodhber likely reception by them if she
were to return to Nepal. However, on the basihefdvidence from other sources set out
above (see the US State Department 2006, whicksrefever 170 churches in Kathmandu,
and over 400,000 Christians across the countiy) katisfied that there are numerous
Christian, including evangelical Christian, commiigs in Kathmandu and that their
members are predominantly Nepalese, like hersath katisfied that most have converted
from other religions, including Hinduism. | infenoim this that the applicant would be made
welcome in such communities, and could live andshigramong them.



| am satisfied, as noted above, that personal gsiorefrom Hinduism to Christianity is
allowed in Nepal, in the sense that there is niziaffpenalty for such conversion. | am
therefore satisfied that her personal conversiounlavattract no penalty.

As to societal responses to her conversion, | leapeessed some doubt that the applicant
was estranged from her family when she was lalsteipal after an argument about her
conversion. However it possible that there was sdisegreement because of her interest in
Christianity, and | have considered the consequgefureher if that claim were true, or if in
future her family or community came to believe tbla¢ had converted. She has claimed in
writing that her family members might harm herhegeturns to Nepal because of her
conversion. However, she has not claimed thatdraily ever threatened to seriously harm
her after the argument during her most recent bigit rather, that they told her to leave the
family home. She told the Tribunal that she werdtay with a friend, but did not claim that
her family members threatened or tried to harntihere. | am satisfied they did not. Further,
she also told the Tribunal that she would not odtritaer family and they would not contact
her if she returned to Nepal, and that it wouldabef she had “no family”. In light of all this,

| am satisfied that the chance of her family hagrhier in the reasonably foreseeable future
IS remote.

She has also claimed that members of her own oagtd attack her to make her revert to
Hinduism if she returns to Kathmandu. While | acdepat she may have this concern, this
appears to be no more than speculation on hergsashe received no such threats before her
departure, has had no further contact with herlfaarimembers of her caste since then and
does not claim that she intends to contact commumémbers if she returns to Nepal. | have
regard to the evidence from the US State Depart@86) that Hindus who convert to
other religions are “sometimes ... ostracized sogialhat some have been "forced to leave
their villages", and that prejudice can be "vehetthand "occasionally" violent. However
this evidence also observes that this prejudio®issystematic”, refers primarily to
problems which occur in rural areas, rather thdranrareas like Kathmandu, and observes
that nevertheless "converts generally are notctaadmit in public their religious
affiliations”. On the basis of this evidence | dut nonsider there is a real chance that any
religiously-motivated ill feeling towards the apgant by members of her own caste might
give rise to her being persecuted.

As to the written claim that she would be a mendjex foreign-based evangelical church in
Nepal, and would evangelise, as a result of whinehvgould face persecution by the state, by
Maoists and/or by Hindu extremists, | have had mega the following. The applicant gave
evidence that she would conduct the activitiesceimsidered to be “evangelical”’ in the way
(according to the evidence from Stephen 2000) mMegpilese Christians do. As put to her at
the hearing, this was “sharing the gospel overpaafthot tea” - in other words, frequently
and informally, in social situations. The applicaatd that if she met someone socially she
would tell them about her beliefs if she “thoudhgy would be interested”. If they were
happy with their own religion she would respect tirad would not pursue the subject. In my
view the applicant wishes to practise her religiothe same way as the vast majority of
Christian converts in Nepal, who | am satisfieddfgrirom the “generally amicable
relationship among religious groups in societyered¢d to by the US State Department
(2006). Having considered the evidence from thieua external sources above, | am
satisfied that this is not the type of activity wiihas generally attracted either societal harm,
by Maoists or extremist Hindus, or harassment osgcution by the authorities in the past. It
is not the type of “proselytising” activity whick regarded as illegal by the authorities. The



applicant was invited to submit any evidence toThbunal which might point to recent
incidents of Nepalese Christians, including evaiegeChristians, being subjected to serious
harm in Kathmandu. One source submitted referreshtonconfirmed allegation of
vandalism of a Christian cemetery near Kathmand20B6, which was attributed to Hindus
in the area who did not want it there. However yiew the material submitted did not
support the claim that Nepalese Christians, or gelical Christians, in Kathmandu were
facing “serious harm” and systematic and discrinanaconduct because of their religion, or
because of a political opinion imputed to them.

| accept that some Christians, or converts to @angy, face occasional discrimination in
some areas of public sector employment, and framesmembers of the wider community.
However for the reasons set out above | am satiffigt the applicant does not have a well-
founded fear of persecution because of her coruetsi Christianity, or because of the type
of evangelical activity in which she wishes to Ing&ged in Nepal.

Of her claim that her mother had received two tstfeom Maoists demanding money, on the
basis that the applicant was working abroad, | lrawvesidered the following. | accept that the
Maoists routinely used extortion of money from ans as a means of raising funds, and
that during 2005 Maoists were regularly extortingnay from businesses, workers and
NGOs (2006, US State Department, Country Reportduonan Rights Practices - 2005). It

is therefore plausible that the applicant’s famvigre among the numerous Nepalese who
were being pressured to make “donations” to theiMaaluring 2005.

The applicant claimed at hearing that the secotter|avhich was delivered in her presence,
said that “your daughter is working [Employmenttbirg removed under section 431 of the
Migration Act 1958]. [She] has worked there for et years so has earned lots of money
and as we are raising donations for activities fex@aryone else we expect you also to donate
to us”. While | accept that there continues to m@me extortion activity by Maoists (see
Christian Science Monitor 2006), despite the repeaice accord, the Tribunal has no
evidence before it that there were any further idio demands of the family after [Year] or
that, even if there were, they are continuings jpossible that they have ceased in some areas
because of the political changes which have ocdurr¢he last few months. The Tribunal
has no way of knowing whether that is so in relatmthe applicant’s family. However
further, by 2005 most ordinary Nepalese were fedibf the Maoists, who were acting with
impunity in much of the country and had killed numes civilians. By 2003 they were
operating inside Kathmandu and were “able to stikenyone, anytime, anywhere” (Perry,
A. 2003, ‘Living on the Brink’, Time Asia online @wbn, 8 September
http://www.time.com/time/asia/magazine/article/@13,501030915-483345,00.html| —
accessed 29 April 2004). | accept that when indiaid refused or were unable to pay the
Maoists in 2005, recrimination was often violer®@8, US State Department, Country
Reports on Human Rights Practices - 2005). Undesetltircumstances, in my view, if the
applicant had had personal contact with membetiseo€PN(M) when they delivered an
extortion demand which was “frighten[ing]” and whidescribed her as an employee of their
then-“enemy”, the government, she would have reteto this immediately when asked
during the Tribunal hearing about the problemstsehad when visiting Nepal, and would
also have referred to it in her written statemerthe Tribunal, or through her adviser when
preparing submissions to the Tribunal. As she diddo so, | do not consider plausible her
claim that she had any contact with the Maoistshat they have any interest in her or her
whereabouts. The chance is remote that she woubdimeed by members of the CPN(M) in



Nepal because of a political opinion imputed to lerause of her past employment in a
Nepalese embassy abroad.

As to the belated claim by the agent that womeiyamplication women estranged from
their families, face discrimination in Nepal, thgpéicant herself did not refer to any instances
in which she had suffered from such discriminatiothe past, and did not express a fear of
any particular discrimination on that basis in fetiHer evidence indicated that she had a
reasonable level of education and been employachighly desirable position for some
years. It was not explained how the evidence subdih support of the contention that
women in Nepal have faced discriminatory treatnmeigit relate to the applicant, and
nothing in her own account pointed to a real charideer facing a real chance of persecution
because she was a woman, or a woman estrangedhé&ofamily. Therefore | am not

satisfied that she has a well-founded fear of peitsen on that basis.

For the above reasons the Tribunal finds that ppdi@ant does not have a well-founded fear
of Convention-related persecution in Nepal.

CONCLUSIONS

Having considered the evidence as a whole, theuiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention as
amended by the Refugees Protocol. Therefore sherdnesatisfy the criterion set out in
s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of hy@ieant.

Sealing Officer’s I.D. PRIKSA




