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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R0f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdpglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Eastdr, arrived in Australia in the early
2000s and applied to the Department of Immigradiod Citizenship for a Protection (Class
XA) visa. The delegate decided to refuse to gra@tvisa and notified the applicant of the
decision and her review rights by letter.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRie¢ugees Convention. The applicant
applied to the Tribunal for review of the delegatdécision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under 1951 Convention Retatp the Status of Refugees as amended
by the 1967 Protocol Relating to the Status of Be@s (together, the Refugees Convention,
or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)



191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseoiféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal also received oral evidence from Persohhk Tribunal hearing was conducted
with the assistance of an interpreter in the Ind@reand English languages.

The applicant was represented in relation to thieeveby her registered migration agent who
attended the hearing. A support person also attetisehearing.

The applicant’s claims were presented to the T@buna submission by the applicant’s
adviser and are reproduced below (with minor eg)tin

[Information about the applicant’s history amendtedccordance with s.431 as it may identify the
applicant]

The applicant is a woman of Lorosae ethnicity; sheertook tertiary education
before she left East Timor. The applicant cameustralia because Sibling 1
was a victim of the violence that happened in tmye2000s, when the military
opened fire on unarmed people in the street dietUiN had attempted to
negotiate a ceasefirgnformation about the applicant’s history detbte accordance
with s.431 as it may identify the applicanthe applicant has a well founded fear of
persecution on the basis of her ethnic group, Bagbblitical opinion attributed

to her because of her ethnic group.

The applicant is a Lorosae woman and grew up ilayd A.

The applicant first noticed the conflict betweenrdsae and Loromonu
following an appeal to the government by a groupadfliers who became
known as "the petitioners'. As explained below,dbieliers, who were of
Loromonu ethnicity, complained to the governmeat they were facing
discrimination within the army, to the advantagehafir Lorosae counterparts.
When the government chose not to respond to tbhempéaints, the petitioners
rioted and were eventually sacked. After they veareked, many Loromonu
people sided with the petitioners and struck oairsj the Lorosae. There were
riots in the streets around the country and a numobpeople were killed.
Violence continued in the country as head of thigamy police Alfredo Reinado
deserted his position in the army, taking with imumber of his troops,
including several police, and weapons, to joinghstioners.

During this time, the applicant reduced her studassshe was afraid for her
safety as a Lorosae. The applicant was at her plesteidy when one of her
friends received a phone call to tell her that fih@tioners' were rioting in the
streets, outside of government house. The appllozentd they were armed, and



reeking havoc in the city. She was afraid and sotWweme, where she thought
she would be safe.

The riots spread around the country and also withiin The applicant lived
with her family, in a part of Dili which is popukd by a mixture of both
Loromonu and Lorosae people, and as the riots hegerys of Loromonu
youths began attacking Lorosae people and vandglésid destroying property
known to belong to Lorosae.

The applicant was at home one night, when she saqgsgof youths roaming the
streets, armed with knives, rocks, arrows and otlg&apons. The youths were
Loromonu, and were threatening and aggressive ttssthe applicant and her
friends. They yelled at the applicant, calling hdyitch and a prostitute; they said
that all Lorosae women were whores.

The applicant received further threats as a pevstorosae ethnicity by
telephone. The applicant was at home when sheviextai phone call late one
evening. She was threatened and accused of beogpat.

Over this period, the applicant was in constanbfact] with her family, to make
sure they were alright. They would speak on thenpHeequently, but when the
applicant tried to contact one of her siblingsy¢h@as no answerinformation
about the applicant’s history deleted in accordamitle s.431 as it may identify the
applicant].

Since the applicant left Country C, she has maiethcontact with her family.

Sibling 2 was in a government organisation and uetently, was living outside
of Dili. Sibling 2 was too afraid to go into Dilidzause he/she is Lorosae and
feared being attacked. Sibling 2 was in constaat d@d was worried that he/she
would be targeted by those who attacked Siblingidling 2 left East Timor in
the early 2000s, for Country D. Another of the agpit's siblings, has also left
East Timor, for Country E.

All the rest of the applicant's siblings have read to Village A. They cannot
work. The applicant's parents remain too afraikté&we their village for fear that
they will be hurt or killed because they are Lomsa

Sibling 3 fled Dili for Village A after narrowly esping an attack by a group of
Loromonu officials and civilians. He/she remainshathe family, too afraid to
return to Dili and resume work.

One of the applicant’s siblings, who lived with @gplicant in Dili, and who
was studying before the violence began, fled badkitage A, and remains
there with their parents. He/she will not returrbit, and could not resume
studies as there are few teachers willing to retoinwork, and it seems that the
school is still not functioning properly.

The applicant's parents remain too afraid to lebhee village for fear that they
will be hurt or killed because they are Lorosae.



The applicant fears returning to East Timor becahseis of Lorosae ethnicity.
Her family have been targeted; her sibling was mdyénjured, and her other
sibling narrowly escaped an attack. Her parentanemn their village, too afraid
to travel anywhere else in the country. The applisehouse and that of her
sibling have been looted and destroyed by gangsmmonu youths.

Further, the applicant fears persecution becaukercdictual or imputed political
opinion or as a person of Lorosae ethnicity. Slesféhose who have acted
against Lorosae people, and the government, sudlraslo Reinado.

Finally, the applicant is afraid to return to Dbecause the authorities cannot
protect her. Despite the presence of internatippatekeeping forces and police,
violence in Dili continues. There is no protectiparticularly at night, where
nobody will leave home after 6pm for fear of attack

The adviser’s submission incorporated country imf@tion relevant to the claims. The
Tribunal will refer to this in detail as and wheecessary in this decision.

At the Tribunal hearing the applicant describedwerk history. She worked in her
profession in Village A until she went to Dili seaéyears ago and was eventually employed
as local staff by an international organisationfdBe she came to Australia she was working
as an administrative assistant.

She stated that she feared for her life becauses shkorosae and the Loromonu have been
pursuing her in Dili. She was threatened over éhephone and gangs were roaming around
her house. Since she has been in Australia heehouili has been looted and burned. She
stated that if she were to return to East Timorwgbeld be harmed by people of Loromonu
ethnicity. This is because of the general jealmfdire Loromonu about the better
employment positions obtained by the Lorosae; imegal those with better education are
envied by the others in East Timor. In addition ¢last-west differences have been
accentuated in the last year and hate has beemtedfor political ends. The applicant
stated that even though the UN is in East Timortel®eno confidence that she would be
afforded protection against this harm by the Loramqust as they were not able to protect
her sibling.

The Tribunal heard from Prof. Goldsmith. Prof. @hith had provided written submissions
to the Department and had also given a seminaneissue of security and protection in East
Timor to members of the Tribunal on 7 March 200hiscapacity as an expert on the
security situation in East Timor. In this case Thibunal asked him to separate his evidence
dealing with his personal knowledge of the applicard that dealing with matters pertaining
to his field of expertise. He stated that he wiktwereiterate the main contentions which he
had discussed at the seminar and in summary thexgethat: the whole issue of protection of
the citizens of East Timor is at the very best Ipgtthere are holes and gaps in this area,
despite the presence of UN and Australian troopsrd are problems of detentions of
criminals, gang activity related to the animosigieeen easterners and westerners, the
prisons can’t keep up with the crimes, the judisitem is fragile and things will take a long
time to bed down. In a small developing countrg likast Timor, Dili is the place where
people tend to concentrate and educated people woBik as the only place for

employment opportunities; there are 50 to 60,0Q@pfeein Dili who are displaced. The
flames have been fanned in relation to the east-@eisle; people are very careful in the way



they move around, especially in Dili which is mofea western town. Since the elections the
situation has continued to be unpredictable.

Background I nformation

The following information from the US DepartmentState, Country Reports on Human
Rights Practices - 2006, released by the Bure&eaiocracy, Human Rights, and Labour on
6 March 2007 provides general background infornmadin the situation in East Timor:

East Timor is a parliamentary republic with a p@pioin of approximately 925,000. Its first
parliament was formed from the 88-member constitassembly chosen in free and fair, UN
supervised elections in 2001. The 41-member calastdominated by the Fretilin Party,
which won the majority of assembly seats. Xananan@o, elected in free and fair elections
in 2002, was president and head of state. Duringhnodi the year, the civilian authorities did
not have effective control of the security forcEsere were a series of deadly clashes
between the national defense force (F-FDTL) andraety of dissident military, police, and
civilian forces. Mob and gang violence in the calpitas widespread and tens of thousands of
Dili residents were displaced. On May 26, at tlgusst of the government, Australian forces
subsequently joined by forces from New Zealand,aysia, and Portugal, began arriving and
assumed responsibility for security in the capRaesident Gusmao assumed security
powers, and on June 27, Fretilin's secretary gerdeai Alkatiri, resigned as prime minister
and was replaced two weeks later by Jose RamostHont August 25, the UN Integrated
Mission for East Timor (UNMIT) took over policingsponsibilities, but international

military forces remained under a joint Australi&a-icommand.

The government generally respected the human raghts citizens; however, there were
serious problems. The most severe human rightatieols took place in April and May when
over 30 unlawful killings committed by security éas, rebel groups, mobs, or gangs
occurred. Excessive use of force and abuse of Attty police was a problem. Problems
with the justice sector often deprived citizensloé process and an expeditious and fair trial.
Internal conflict resulted in the displacement ppaximately 150,000 people, primarily
residents of the capital. Domestic violence, rae, sexual abuse were problems. Societal
divisions based on regional origin (eastern veveestern) emerged as a major problem
during the year, resulting in widespread discrirtiorg segregation, and violence,
particularly in the capital.

Role of the Police and Security Apparatus

The national police consisted of approximately 8,8&embers, including specialized units.
After deadly clashes involving PNTL, F-FDTL, andsident forces in late May, the
approximately 1,200 Dili-based police, includingué&ar police and specialized units, ceased
to function in any law enforcement capacity and ihpadice posts were abandoned. The
government requested international interventiod,iaternational military and police forces
began arriving on May 26 to assume responsibiditysecurity in Dili. Under an August 25
UN resolution, responsibility for security in Dwias transferred to UN police, but
international military forces operating separafetyn the UN also assisted in maintaining
security.



UN police undertook a vetting process to reintegi2iti-based police into police operations.
At year's end over 1,000 police had registeredHemprocess and vetting was ongoing. More
than 200 police had been vetted and undergonesgeatton training and were working
alongside UN police as trainees. A nhumber of pdiiicenot pass the vetting process and
were on suspension pending further investigatidn/ear's end there was some confusion
regarding the vetting process as the Ministry ¢drilor had begun a separate parallel vetting
process. Efforts were underway to coordinate thepmcesses.

Each of the country's 13 districts has a distmechmander who normally reports to the
national police commissioner; at year's end, howaelistrict commanders were reporting to
UN police headquartered in Dili. The PNTL remaimpeebrly equipped and under-trained,
and it was subject to numerous credible allegatafrabuse of authority (see section 1.c.),
mishandling of firearms, and corruption. The CQida’ noted that divisions within the
PNTL were exacerbated by the former minister adniot's undermining of the chain of
command by giving operational orders for persomgaditically partisan reasons.

Prior to the April-May crisis, a professional ethaffice within the police was responsible
for tracking and investigating allegations of pelimisconduct, however, its effectiveness
was hampered by lack of resources and politicatietence. The COI report noted that
several officers suspected of criminal conductmythe crisis had previously been the
subjects of disciplinary complaints, but no or tigkenalties had been imposed. In general,
sanctions for police misconduct were rare.

National/Racial/Ethnic Minorities

Tensions between persons from the eastern distiactssae) and persons from the western
districts (loromonu) were a major element in theilAgnd May national crisis. Historically
there had been some tension between East and Mdegtyas an occasional irritant rather
than a major issue. These geographic divisions gedeais a defining factor as the crisis
affected the capital, and at year's end many osDieighborhoods had become essentially
segregated. The causes involved dynamics withisébarity institutions, socioeconomic
pressures in the capital, conflicting views regagdhe role of different groups in the
independence struggle, and increasingly bittettipalidivisions.

The crisis began with claims by hundreds of soidibat they were disadvantaged due to
their western identities. Loromonu made up the migjof the population in Dili, and many
associated the lorosae population with the contsi&ieF-FDTL intervention on April 28-29.
The violence and divisions impacted all communjtirg the lorosae population of Dili bore
a disproportionate burden as the crisis progresgwulsands of lorosae were displaced from
their homes due to fear of violence, many had theirses burned, and many came under
attack if they refused to abandon their homestengited to return.

Toward the end of the year, the lorosae-versusylorai dynamic had largely dissipated as
an element in violent clashes in Dili, supplantgdab upsurge in fighting between competing
martial arts groups. However, many Dili neighbortit®oemained divided and some
observers thought the reduction in lorosae-loromaalence was a result of the segregation
process having run its course.

Relations are generally good between the ethnionityapand members of several small
ethnic minority groups; however, there were ocaaalioeports of discrimination against



ethnic Chinese (who constitute less than 1 perakthie population) and ethnic-Malay
Muslims.

Division between East and West

The report, dated 2 October 2006, by the Indepdrsigecial Commission of Inquiry for
Timor —Leste comments on communal divisions in Tirlceste. The report indicates that
the Commission had “heard opposing views on thgiroand longevity of” communal
factionalism in Timor —Leste, which “is most commparticulated in the perception that
persons from the east and west of Timor —Lesteithgtate against each other.” According
to the report:

31. The current crisis has been created partiallyyexacerbated significantly, by communal
factionalism. This factionalism is most commonlti@arated in the perception that persons
from the east and west of Timor —Leste discringragainst each other. The Commission has
heard opposing views on the origin and longevitthif cleavage. On the one hand it is
suggested that it is a totally new phenomenonyiaed by the total absence of the issue in
the thousands of testimonies collected by the Casiom for Reception, Truth and
Reconciliation. On the other, the Commission ouinghas been told that it is a long-
dormant issue dating from the Portuguese era. prgple interviewed by the Commission
agree that the east-west phenomenon was manipdated) the crisis by groups with
specific political interests.

32. In the view of the Commission the east-wesis@in is a simplification of a far more
complex issue. Timor —Lest@as no modern history of concerted political vickebetween
easterners and westerners as unified and opposingg) However, there are sensitive
divisions within Timorese society relating to notsoof national and communal identity. The
poorly defined national identity, particularly imet absence of a common enemy post-1999, is
critical to an understanding of how the east vergest distinction has arisen in recent years.
This division infected both F-FDTL and PNTL priar2006, as manifested in actual or
perceived acts of discrimination and nepotism. #iddally, political interests and
communities have become embroiled in the issuetédmilations Independent Special
Commission of Inquiry for Timor —Leste 2006, ‘Repof the United Nations Independent
Special Commission of Inquiry for Timor —Leste, iO& of the United Nations High
Commissioner for Human Rights website, 2 October20-21
http://www.ohchr.org/english/docs/ColReport-Englisdf ).

In the report by the United Nations Secretary-Gaingated 8 August 2006 it was noted that
“ The communal dimension to the crisis, based og{standing frictions between easterners
and westerners in the armed forces and the patidenathe neighbourhoods of Dili, has been
seen by some as reflecting in part a failure efgblitical leadership to sustain the sense of
national identity that brought Timor —Leste to ipdadence” (United Nations Security
Council 2006, ‘Report of the Secretary-General oandr —Leste pursuant to Security
Council resolution 1690 (2006)’, S/2006/628, Uniiations website, 8 August, p. 8
http://www.un.org/Docs/sc/sgrep06.htm ).

An article in theStraits Timeslated 26 June 2006 referred to the Lorosae froredleof
Timor-Leste and the Loromonu from the west as “t@omunities whose tangled web of
allegiances and rivalries lies at the root of thentry’s descent into chaos. It is a clash that
dates back to the nation’s days under the Portege@snialists”. The article indicated that
“The Portuguese fanned the bitter rivalry to stagantrol. Indonesia which invaded this
province in 1975 after the Portuguese, did the s&mier poisoning mistrust between the
two sides by forcing informers to spy on familieslaneighbours” (Lopez, Leslie 2006,
‘Bitter rivalries lie at root of Timor woes’, Sttalimes, 26 June).



However, an article in théinancial Timesdated 10 June 2006 indicated that “Many long-
term observers of East Timor say they learned madgntly of the divide between the
“Lorosae” (easterners) and “Loromonu” (westernéig)vas stated in the article that:

Until recently there were few signs of ethnic desdn East Timor, let alone what
increasingly looks like the ethnic cleansing ofienbeighbourhoods by young men wielding
machetes. Many long-term observers of East Timptlsey learned only recently of the
divide between the “Lorosae” (easterners) and “hwou” (westerners). “When | was here
in 1999 | never asked anyone whether they weredaw@r Loromonu,” lan Martin, the head
of the United Nations mission that in 1999 admanistl the vote that led to the end of
Indonesian rule, told reporters this week as helaf after a nine-day visit to assess the
situation for Kofi Annan, the UN secretary-general.

No one quite understands the root of the divideeiothan in terms of simple geography. One
explanation is offered by people such as Joaquins&aa, a prominent Timorese human
rights activist with a recent master’s degree iciagolicy from the London School of
Economics.

He says there is a belief that as Indonesia’s 197&sion of the former Portuguese colony
moved from west (towards the Indonesian borde€gst, western districts were pacified first
and the most enduring pockets of resistance wdteeirastern parts of the country. There
followed a perception that most of the Falintil gilas who led the 24-year fight against
Indonesian occupation were Lorosae rather thanrhonu.

However, he says the idea makes little sense sestarce to Indonesian rule was in fact
fairly uniform across East Timor. While many of #stern Falintil guerrillas spent years in
the jungle, it was often in the west where theyised with the support of a clandestine
movement dominated by westerners. (Donnan, Sha@, 2Bast Timor’s ethnic violence
puzzles analysts The emergence of fighting hasitedeny by surprise after a hard-won
independence campaign, says Shawn Donf@méncial Times 10 June).

An e-mail dated 26 May 2006 on the East Timor Ssidilailing List from Andrew
McWilliam, a Fellow in the Department of Anthropglpat the Australian National
University, provides information on the distinctibatween “easterners (lorosae ‘sunrise’)
[firaku], and westerners (loromunu ‘sunset’) [Kalach Timor —Leste. McWilliam drew on
a PhD thesis by Dionisio Babo Soares, who was¢thechair of the Truth and
Reconciliation Commission established with IndoagdvicWilliam’s e-mail indicated that
the “firaku and kaladi distinction is one that iglely recognized in Timor —Leste and
provides a potent source of factional or communitglry around by all manner of
grievances can be added and expressed.”

The United States Agency for International Develeptreported on the problems facing

East Timor and the continuing divide between Loraomand Lorosae, particularly amongst
the youth of the country in their repofthe Crisis in Timor-Leste: Causes, consequences and
options for conflict management and mitigatiblovember 2006:

The crisis has thus revealed the serious shortgswfination building since independence. The
sense of a common Timorese identity appears tadied as young people — who make up the
majority of the population — are increasingly dmtaom the sense of common identity (and
purpose) generated by the liberation struggle. fesalt, marginalized young people are turning to
alternative means of self-identification and sesglior a sense of belonging by, for example,
latching on to the lorosae/loromonu divide or i) themselves in street gangs, martial arts



groups and other social groups. These lines ofiding may become part of a new youth culture.
Additionally, societal divisions have been exaceridy the upswing in arson, looting and
personalized attacks, many of which have takemodfast-West cast. In situations where trust and
security are low or non-existent, it is to be expddhat people will seek to increase their seffise o
security by identifying with one group against dreot..

AMPLIFICATION OF PERCEIVED DIFFERENCES BETWEEN EAERNERS AND
WESTERNERS

Manipulation and amplification of East (lorosaéjest (loromonu) identities has become a
dominant and self-perpetuating feature of intemrgreelations in Timor-Leste. This is significant
since once these sorts of divisions have beenadetivand people are targeted because they belong
to a particular group, identity tends to becomeamnagid and antagonistic. The historical record
from around the world shows that once these pregsdsolidify, there is likely to be little room for
moderation or compromise.

Most Timorese interviewed by the team expressdrbagview that the lorosae — loromonu divide
is a political manipulation rather than an entrextfault line with substantive organic roots.
However, conceptualization of problems in idenbgsed terms has nevertheless become
ubiquitous within the broader population. Thisuslifed in no small part by fear, but also by an
apparent willingness on the part of many Timoresactept the proposition that there are in fact
fundamental differences between lorosae and loromibhis new identity-based schism is
therefore likely to persist as a fault line that ¢& manipulated as an incentive or used as an
organizational means for violence in the future.

CONFLICT DRIVER 7: EASTERNERS AND WESTERNERS CONTUE TO MISTRUST

EACH OTHER AND ARE INCREASINGLY SEGREGATED IN DILI.

The extreme polarization of Timorese society alamgographical identity-based divide has taken
many observers by surprise. It has brought intajtrestion the commonly held view that there was
a strong sense of Timorese national identity inpthgt-independence period. In the space of a few
months, this division has become perhaps the nmoftynd schism in the country.

While communal factionalism is not new to Timor-tesghere is no modern history of concerted
political violence between easterners and westemeunified and opposing groups. Although the
team heard many views on the origins and natutki®factionalism, it is clear that there was
some level of underlying tension related to issweh as the respective roles of easterners and
westerners in the resistance, and the attribusexceted with those roles (e.g. aggressive vs.
passive), linguistic differences, and perceivecheadc differences — especially in Dili. Moreover,
a number of sources suggested the fault line haldcemerged within and between the F-FDTL
and PNTL over the previous few years, so that,amynwvays, the eruption of the crisis within the
security sector earlier this year merely broughbtifisue to a broader audience

Gang Violence

The following news reports detail the gang violerménarily between armed groups of
youths from the Loromonu and Lorosae ethnic growbsch erupted in the country in April
2006 and which has continued to be a common oawerim the Dili since that time:

Troops start locking up Dili gang leadeBsJune 2006 by Max Blenkin: Australian
Associated Press General News

DILI, June 6 AAP - Australian soldiers have starecking up gang leaders as troops try to
stamp out violence on the streets of East Timaistal Dili.



A new military detention centre is being used ttdlgang leaders and members detained in a
fresh military operation launched today.

Australian, New Zealand and Malaysian troops haenldrustrated in their attempts to halt
gangs waging running street battles in Dili ana@horg the homes of ethnic rivals.

Troops have had specific powers to detain susppettsecause of the lack of a proper
detention centre have had to release many trouldlenrm®ack on to the streets.

"Certainly our detention facility is now ready toopess people through for the consideration
of the Timorese justice system," commander of thetAalian infantry task group in East
Timor, Lieutenant Colonel Mick Mumford said today.

Troops today launched a major cordon and searcfatipe aimed at tracking down and
locking up gang figures blamed for the continuimgast in Dili.

"We have acted on advice provided to us by thel loeaple and we have been looking
specifically for weapons, communications devicesfanms that have been stolen and also
leaders of gangs.”

Mumford said soldiers had a reasonable idea whongdigiating the gang violence and
further operations would be conducted over comiegks.

He said soldiers were getting better at what wagchHy a police job.

One manifestation was the absence of any major gjangles yesterday near Dili's Comoro
bridge - a regular scene of conflict between rgahgs from the east and west of the battle-
scarred half island that became an independerdmatily four years ago.

"Our methods are becoming more effective,” said Néuwch "They (the gangs) are seeing the
futility and they are starting to feel personahg impact of what will happen to them when
we catch them and put them into detention.”

Today's security crackdown, titled Operation Mamgahvolves some 350 troops, assisted
by military police with explosives detector dogsldlack Hawk helicopters.

Mumford said troops had already detained a dozeplpeind seized some firearms and
blade weapons.

Already some 1,000 guns have been recovered abibsser the last week but it is not
known how many remain on the streets.

"l have no doubt there are weapons out in the conitpnbut we are seeing less and less on
the streets. Part of that is we are taking themytri¥brd said.

The troubles in Dili have not entirely subsidedwiewer.

A mob looted bags of seeds and fertiliser from aelvause in central Dili, while scattered
arson attacks persisted in neighbourhoods neaifpert, where several plumes of smoke
rose from buildings set ablaze by gangs of young.me

In another incident, a mob attacked an ABC filmwésecar.



ABC reporter Mark Bowling said that hostility wastrdirected at the media but at their
driver, a members of East Timor's eastern (Lorosag)munity who happened to be
recognised in a western (Loromonu) area.

"They threw rocks and smashed the front windsceeehshattered the back windscreen and
we drove off. Everyone's fine," he said.

"It wasn't about Aussie media or anything like that

A cat-and-mouse fight in Dili's streets ; Foreigmdes sent to East Timor are pitted against
shadowy gangs and arsonigk Squires Correspondent of The Christian Scidvioaitor

6 June 2006

A dark spiral of smoke twists into the humid trapiair as another home burns in East
Timor's troubled capital, Dili. Popping and groapumder the intense heat, the corrugated
iron roof eventually collapses, sending up a blidzs# sparks.

"There's not a lot we can do about that one," aysChas Takiwa, one the New Zealand
soldiers who came across the fire during a pafrtdehills and valleys on Dili's outskirts.

Without proper firefighting equipment, the New Zaad patrol, and the rest of the 2,500-
strong force sent from Australia, Portugal, and&yala, are powerless to combat the arson
attacks and gang violence which have erupted ih Hasor and left up to 30 people dead
and many more injured.

The communal hatreds and ethnic tensions whicfuatang Dili's violence contrast with the
ecstatic welcome the international forces recemwsryavhere they go in this ramshackle city.
But despite Timorese goodwill and predeploymentioteons of a rapid return to peace, the
soldiers are finding their mission is entailing rhunore than just showing up.

The military commander of the Australian forcesigBMick Slater, made a tacit admission
Monday that his troops were struggling to imposetia by calling for them to be replaced

by a UN-led multinational police force. The Army kaid, had "achieved as much as we can
expect to achieve." But it would take months teeassle a UN force, and for now it is the
military that will have to bear the brunt of thests.

Monday, Australian and Malaysian soldiers, togethign Portuguese police, used
helicopters, armored personnel carriers, and @atgquell street battles between rival
ethnic gangs in the explosive district of Comoro.

In another flashpoint, the suburb of Becora, thé-48ong New Zealand contingent is
patrolling on foot and in vehicles from a desepetice station.

"Bon dia [good morning] Kiwi, you are No. 1," losa}elled as the troops from the 2nd/1st
Battalion, Royal New Zealand Infantry Regiment,wdréhrough smoldering neighborhoods.

The battalion has confiscated spears, knives, nieshand lethal homemade darts, along
with the cheap disposable lighters that are usearfynists. But catching arsonists red-



handed is proving infuriatingly difficult, as theeds take just a few moments to ignite and the
culprits are long gone before the troops arrive.

"As soon as we leave an area the fires start ujpdgaid Lt. Marcus Bunn, one of the New
Zealand officers.

A few miles up the road a foot patrol had detaih®dnen, a rare victory in the frustrating
cat-and-mouse game engaged in by soldiers as lasg dooters and arsonists along back
alleys and through crowded slums.

The captured men were from the western districisast Timor and were allegedly intent on
torching the homes of people from the east of thentry.

"A few days ago some easterners burned their holesg it's payback time,” says Nico da
Silva, a former travel guide now working as anipteter for the New Zealanders.

The ethnic conflict gripping the capital pitche®pke from the east - the Lorosae - against
those from the west - the Loromonu. There is nigisals aspect to this divide - both groups
are overwhelmingly Catholic. They share similamgaages, and intermarriage has been
common for decades.

But some easterners view with suspicion the pewoipllee west because of their proximity to
Indonesia and allegations that they collaboratet donesian forces during the occupation
from 1975 to 1999.

"The core of the resistance was always in the"esegs one long-term observer, who asked
not to be named. "The people of the east regarddbkves as the heroes of the occupation.”

Tensions between the two groups erupted into vegem April, when 600 soldiers from the
east fired on a demonstration held by soldiers fioewest, who were complaining that they
were denied promotion in East Timor's 1,800-strAngy.

The westerners fled Dili and were soon joined biydrads of military police, also riven by
east-west tensions.

It is not just ethnic tensions that have pitchelil ibio chaos and forced an estimated 100,000
people to flee their homes. Since independencal, pwliticians have built up the Army and
the paramilitary police force as competing powesdsa

There is widespread suspicion that some withirrahag Fretilin Party are directing and
exploiting the rival security groups and warringret gangs to advance their own political
ambitions.

"We suspect there are factions or cliques in theegoment who are trying to discredit the
prime minister by paying criminal gangs to causefe and show that Dili is still in chaos,"
a Western military attaché says.

The theory was given credence over the weekenaglarvisit to Dili by Australia’s foreign
minister. Alexander Downer held emergency talk$iast Timor's divided government as
well as Australian military commanders.



But within minutes of his departure, arsonistsad@éze a nightclub on the main airport road -
just as dozens of journalists were driving by, eimgumaximum attention. It was a reminder
that despite the checkpoints, detentions, and Isasbadowy players are able to launch
attacks with impunity.

The nightmare scenario would be if the Army andgeglcurrently hiding in the hills or
confined to barracks, take up arms against eadr atjain.

In a memoir published three years ago, former Aliatn diplomat Richard Woolcott recalls
being told by a senior member of the Bush admaiistin: "East Timor will be your Haiti."
Canberra is hoping that he is mistaken.(c) Copy2§i®6. The Christian Science Monitor

Professor Andrew Goldsmith from the School of Lawlenders University, South Australia
spoke to the Tribunal on 7 March 2007 and statdidaiis the centre of the gang problem, as
it was an urban centre. He stated something liké 60the East Timorese population was
under the age of 15 so there was huge youth proioi¢he country. “The east-west gang
thing seemed to be very much alive in Dili".

Security situation

In the United States Agency for International Depehent report on the crisis in East Timor
the deficiencies in the basic elements of the Statesevere inadequacy of the justice system
were identified as two of seven potential conftiavers which posed a serious risk to the
future peace and stability of the country:

CONFLICT DRIVER 2: MANY OF THE BASIC ELEMENTS OF AUNCTIONING AND
REPRESENTATIVE STATE ARE STILL IN THE EARLY STAGESF DEVELOPMENT;
THEY FREQUENTLY FAIL TO FUNCTION PROPERLY AND ARE MLNERABLE TO
PARTISANSHIP.

The Timorese nation-state is new and still hasra Mmited capacity to govern effectively. State
institutions have limited ability to deliver baservices, including, as recent events have shown,
basic security and justice. At the same time, tlageSs also highly centralized and characterized
by FRETILIN domination of most of the state appasatChecks and balances within the political
system are relatively weak, and governmental amdgawernmental capacities to ensure
transparency and accountability are still in theyestages of development. As a result, many
Timorese view the State as essentially partisarafore. At best, this combination of weakness
and politicization limits the ability of the Statie play a leading role in conflict mitigation. At
worst, the weakness and politicization of statétuttons may contribute to future conflict.

CONFLICT DRIVER 3: SEVERE INADEQUACIES IN THE JUSCE SYSTEM INFLAME
GRIEVANCES AND FEED A CULTURE OF IMPUNITY, LAWLESSESS AND
RETRIBUTION.

There are two distinct, but related aspects tddihares in the justice system. The first aspect is
the near total failure of the justice system tedatcredibly adjudicate important substantive and
symbolic legal cases. For instance, interlocutoithé justice sector claimed that a number of
corruption investigations undertaken by the Ofbi€¢he Inspector General and then submitted to
the Prosecutor General's Office have not been adjtet. This lack of resolution on corruption
cases contributes to a widespread sense of impamitythe perception of the lack of
accountability in both politics and government.



The second aspect is the very limited accessitufityhe formal justice system to the average
citizen. Non-Portuguese speakers are disadvantagedisempowered within the judicial sector
as a result of the language policies without adegwanslation services. The formal justice
system also remains dependent upon a relativellf somaber of Portuguese-speaking foreign
judges, lawyers and advisors in order to functidareover, there are only four District Courts,
and one Court of Appeals. Consequently, the caumtisprosecution services are overburdened by
cases and are generally unable to process caadriely manner. Further, it is difficult, time
consuming and expensive for many people to gebtiotc

Absent a formal justice system willing or able tepgnse “high” and “low” level justice in a
credible way, it is not surprising that many Timgeare inclined to forgo formal legal channels
and ‘take justice into their own hands’. At a conmitytlevel, the justice “gap” has been filled to
some extent by traditional and non-formal dispetiution mechanisms. However, these have
not been resourced or legitimized so that thelrdotential remains largely untested.

An article in the Sydeny Morning Herald dated 1éifeary 2007 (East Timor asks for help
as street violence escalates, Lindsay Murdoch,uaepri4, 2007
http://mww.smh.com.au/news/world/east-timor-askskelp-as-street-violence-
escalates/2007/02/13/1171128973952 hteports on calls made by Prime Minister Jose
Ramos-Horta to bolster security in East Timor asteyg forces struggle to deal with the
violence on the streets:

THE East Timorese Prime Minister, Jose Ramos-Hbda,urged the United Nations to bolster
security in his country as Australian and othecéasrin the capital, Dili, struggle to stop violent
street attacks.

Dr Ramos-Horta told the UN Security Council in N¥ark that security in the country was

"still fragile and precarious" less than two monilesore presidential elections scheduled for
April 9.

He urged the UN to approve sending more police fRmrtugal to join 1313 international police
already in East Timor.

The call comes amid growing fears in Dili that gueware plotting to disrupt campaigning before
the elections. Some people in the capital werettokiweek to pay protection money or their
businesses would be destroyed.

Even though some key gang leaders have been airest@agers are being killed in street
fighting almost every day. In the past 48 hour8#dar-old boy was stabbed three times and a
17-year-old died after being attacked with a mazhet

One group is planning rallies to protest againstftdimer prime minister Mari Alkatiri being
cleared of allegations he was involved in providiveppons to a hit squad set up to eliminate
political opponents.

Angela Freitas, a 38-year-old East Timorese whoedasated in Australia, announced
yesterday that she would contest the presidenc¥réitas, who is in Darwin, described the
situation in East Timor as "shameful”.

Professor Andrew Goldsmith from the School of Lawlenders University, South Australia
advised the Tribunal at the March Seminar thatetlventinued to be problems in policing in
East Timor, as well as in terms of the criminatigessystem overall. Professor Goldsmith
stated that in his view UNPOL'’s response to thsi€iin East Timor was very much a fire
brigade response to much of the difficulties therigh people rushing around trying to
contend with public order outbreaks on the straedtso on. There were also issues in relation
to the capacity of the prosecution service, thexcayp of the gaols to hold people and the
capacity of the Court to process the cases. Otiséicg system issues also had an impact on
the general sense of security, such as witnessgtran, which was a huge issue. Although
the UN and the Australian contingent were of trevwihey were keeping a lid on things,
Professor Goldsmith was of the opinion the pot l@ing away very vigorously and



obviously things were spilling over. The unpredadlity and inconsistency in the response
from the UN and Australian forces, as well as thstHimorese authorities, meant there was
inadequacy in the protection that was affordedastHimorese.

The following DFAT travel warning was downloadedrfr the DFAT website and was
current as at 27 March 2007:

- We strongly advise you not to travel to East Timbthis time because of the volatile security
situation and the high risk of violent civil unre$te situation could deteriorate further
without warning. Following recent deaths therenisrereasing likelihood that Australians
and Australian interests may be specifically tagdet

« The Australian Government has authorised the valyrdeparture of dependants and non-
emergency staff from East Timor because of theese®d violence.

« We advise Australians in East Timor to depart.

« Australians seeking to depart East Timor shouldaxirtheir airline directly. Flights may
become heavily booked and access to the airpoltl @@udisrupted.

« Australians are advised to restrict movement inthstern districts and maintain extreme
caution.

« Credible reports suggest Australians may be tadgatelaces known to be frequented by
foreigners, including hotels, bars, nightclubs eestaurants.

« On 9 March 2007 the UN mission in East Timor (UNM&dvised that foreigners using taxis
within Dili may be at increased levels of risk. Yslould avoid using local taxis.

« Since 4 March 2007, there has been an increaseimity incidents, including anti-
Australian protests in Dili. Violent disturbancesutd also occur in the western districts and
provincial centres. Further protests across Easbiare likely over coming days.

« Australians who decide to remain in East Timor $themsure that they have personal
security measures in place.

« If you decide to stay in East Timor, you shouldie\all unnecessary movement, particularly
at night. Movement by Australians in Dili, includjin the vicinity of Comoro Airport is
increasingly likely to draw a hostile reaction fratneet gangs and displaced persons.
Travellers may also experience unauthorised roaéblo

» You should exercise extreme caution when movingraddili. You should maintain a high
level of personal security awareness and avoichaingr disputes or other incidents that may
occur as they have the potential to escalate.

« Violent civil unrest has occurred in the vicinitiy@ili's Comoro airport. The areas near the
airport including the airport road and the areasiad IDP camps may be subject to ongoing
violence which could break out without notice. Tdhbeave also been recent disturbances
around food storage sites. You should exercis@mdrcaution if passing through these areas.

« There have been continuing incidents of gang rélai@ence, robbery, arson and vandalism
in Dili. Australians and other foreigners have beanght up in recent incidents of armed
robbery and assault. Some gangs in Dili have agthclrs with potentially lethal stones and
darts fired from slingshots, particularly during tharly evening and at night.

- Staff of the Australian Embassy have been advisedke additional practical security
measures, and avoid all unnecessary local traagicplarly at night.

- East Timor is moving towards a period of electidreginning with the Presidential elections
on 9 April 2007. This could lead to a heightenedgghof demonstrations and other public
protest activity which could turn violent and déeaite without warning. You should avoid
any demonstrations, street rallies and public gathe as they may turn violent and
Australians could get caught up in attacks direeteathers.



- Demonstrations can occur at or near symbols ariduitiens of the Government of East
Timor, including the Palacio do Governo (governmaunitdings), the Court, the Prosecutor
General's office, the Presidential Palace, theddatiParliament and houses belonging to
prominent politicians. You should closely monitbetmedia and other local information
sources for information about possible new safetgeaurity risks.

e On 27 February 2007 Indonesia temporarily closetarder with East Timor.

« Violent disturbances have also occurred in sonteast Timor's districts and provincial
centres. You should avoid armed irregular grouphiding martial arts groups.

The TimorLeste: Weekly Situation Report No.1, dated 23 Faty2007
(http://www.reliefweb.int/r/RWB.NSF/db900SID/EVOBZFFC9?0OpenDocument)
published by the United Nations Office for the Gtination of Humanitarian Affairs
(OCHA) provides the following information regardittge security and human rights
situation in East Timor:

One of the key events during the reporting periad & meeting of the UN Security Council,
held on 12 February 2007 to discuss Timor-Lesteatehded by 23 member states. Among
other matters the meeting decided on the exterdibdNMIT’s mandate (1) for twelve
months.

The Inter-Agency Standing Committee (IASC) and$iau Malu group met to discuss
humanitarian issues of concern in each sectorr@presentatives of donor countries were
briefed by the DSRSG / RC / HC, the Ministers obhar and Community Reinsertion and
the Minister of Development.

There is currently an acute shortage of rice imtlagkets in Timor-Leste which has led to
security and protection concerns and looting ofelvatses. In addition, El Nino effects
resulting in late rains have impacted on the gérieoa security situation in some districts. In
the meantime, as El Nino seems to be over, we dreogdect a delayed but still normal rainy
season

The presidential elections will be held on 9 ARMO7. UNMIT is supporting the preparations
with 472 staff dedicated to this process includ2b@ UNVs and 170 national staff. Voter
registration commenced on 29 January 2007 andewndllon 16 March. The final date for the
presentation of candidates for the presidentiatieles is 28 February. Five candidates have
been proposed. Parliamentary elections are stietscheduled.

In this context there has been an escalation déwoe in Dili in the last two weeks,
exacerbated by inter-gang rivalry. There are irs@daeports of incidences of assault, group
fighting, gun shots, illegal check-points, arsoumblc disturbance and property damage
including a tendency to target particularly UN &alvernment vehicles. In two weeks the
security incidences increased from 95 to 113, sétheral houses set ablaze and some
reported deaths, mainly in Dili. Bairo Pite, FatdaaSanta Cruz/Taibessi and Kampung Baru
are the places with higher incidences of violeficg¢he districts incidents were reported in
Liguica (2 houses burnt), Ermera (one person kiled two injured) and Baucau (one person
injured).

As a result of the security incidents, at leas06,0eople have been displaced to new
locations or to existing camps since January 2@@iding to significant overcrowding of
camps and straining particularly the water andtation services.

Within the context of the preparations for the gtats, field visits were undertaken to all
districts by the DSRSG/RC/HC. Humanitarian partneesd the opportunity to monitor the
evolution of the humanitarian situation in fourtdigs (Ainaro, Viqueque, Manatuto and
Liguica). The partners on the ground, includingaldBovernment and beneficiaries, reported
food insecurity across all districts, water andtsdion, shortage of rain and looming drought,
health, education and livelihood as the key issfie®ncern. There is also a sense of



unfairness amongst those who do not receive huaratassistance despite facing similar
problems as IDPs and host families. Separate ¥Vislts indicated a significant deterioration
of the humanitarian situation throughout the cogrgarticularly in Baucau IDP camps,
which needs to be urgently addressed. Mission tepoe available

It is generally assumed that there is no immediabetion to the IDP issue, as it will take
time to resolve the root causes of the crisis siscimpunity, sense of security, land property
and house rehabilitation. Although efforts will ¢ionie to facilitate the return and relocation
of those who can and wish to do so, the humanitaximmunity should be prepared to face
longer-term displacement in all 13 districts. Thge@tional Plan for Durable Solutions for
IDPs approved by the Inter-Ministerial CommitteéNiavember 2007, continues to be the
basis for planning of IDP assistance throughoutthetry. As stated by the inter-agency
Consolidated Appeal 2007 for Timor-Leste, thera reed to prepare a mid-to-longer term
strategy to address the issues at stake and prgairansition to more sustainable
interventions

The estimated 100,000 IDPs (10% of Timor-Lestelsuybation) remain displaced as a result
of violence in Dili in 2006, and are staying witbgt families in the districts and in IDP

camps in Dili and Baucau. In addition, followingeat security incidents since January 2007,
particularly during the last two weeks, 5,000 pedmve sought refuge in existing camps as
well as in four new locations as follows (see dteatmap

Although quick surveys have been undertaken iméve and old camps that received new
IDPs, there is an urgent need for a comprehenstee-agency assessment of all IDP camps
to ascertain their current most critical needstipaarly in the new sites and in those at risk
of flooding. The increase in number of IDPs in sarhéhe existing camps is leading to
overcrowding and straining services. There is alneeefocus our attention to all IDP camps
instead of concentrating on the return and relooadf IDPs. Field visits indicated that most
IDPs who had relocated or returned to the distdatae back to Dili only a few days later
and moved into other IDP camps.

The subsequent Timdeste: Weekly Situation Report No.2, 13 March 20fli§gests

security in the country was not improving:
The reporting period was marked by a significaotease in security incidents compared to
the previous weeks, which led to restricted movdro€humanitarian personnel. On 23
February an incident occurred at the airport caetgvéen Internally Displaced Persons
(IDPs) and the International Stabilisation For&H), which resulted in two deaths and one
injured. There was a shortage of rice in the mattk@iughout Timor-Leste, to which the
Government responded with sales of rice to the ladipn at 0.40 US$ per kg. The continued
shortage is an issue of concern in view of the apoeg presidential elections scheduled for 9
April and the lean season. During the height ofribe crisis, Government vehicles were
targeted by individuals throwing stones, resulimgiore than 100 damaged official vehicles
During the night of 3 / 4 March 2007, four of thenad supporters of fugitive Alfredo
Reinaldo were killed in Same after a one week st#hdReinaldo’s supporters had ransacked
border police posts and seized 17 rifles and amtioanWhen the news about the operations
in Same reached Dili, Reinaldo supporters blockeds with burning tires and large objects,
and protested violently. Two Government building®ili and Gleno were burnt, stone
throwing and looting of warehouses and the Ministreducation occurred. Since the middle
of last week the security situation has calmed icenably. The appeal by the President of the
Republic for peace and calm, and the sentenceeibhdbato trial may have contributed to this
positive development.
In connection with the rainy season, which has stasted, there is a potential for flooding
and landslides. On 7 March 2007, a landslide bldekeoad in Ermera province. Conditions
in the camps will need to be monitored closelyr@vpnt health and safety risks associated
with flooding. Other potential hazards for Timordte include Avian Influenza, earthquakes,
and tsunamis.



Contingency Planning for new Emergencies

The security situation remains volatile and itilkglly that spikes of violence will continue to
occur with a potential to increase before the &last The unresolved situation of fugitive
Alfredo Reinaldo as well as continued rice shortea@ld cause protection and security
concerns. The fault lines and motivations for wibldemonstrations or fights seem to be
changing. While as of November the East—-West dithdé had caused mass displacement
last year seemed to loose importance and mart@abang fights dominated, the recent
violence seems to have united members of rivalimagtial arts groups. A national
contingency plan for potential new displacements thucivil unrest is being established
under the leadership of the National Disaster Manamt Office (NDMO) and the Ministry
of Labour and Community Reinsertion (MTRC).

It is assumed that around 100,000 persons remsytedied, out of which around 70% stay
mostly with host families in the districts, and @and 30% in IDP camps in Dili. The high
mobility of the displaced populations complicates establishment of exact baseline data.
Around 5,000 persons have been newly displacesgidanuary due to violence and arson
mainly in Bairo Pite, Dili

Humanitarian Access.

With deterioration of the security situation, hurtanan access for NGO and UN operations
had been significantly reduced, which raised sermncerns. The provision of essential
services to IDP camps as well as movement to distaind rice deliveries to address the rice
shortages in the markets had been limited. Dulkegéniprovement in the security situation,
operations resumed during the course of the weed pbtential for further violence raises
concerns regarding humanitarian access, secutktygotection for both IDPs and
humanitarian staff.

FINDINGS AND REASONS

The applicant is a female of Timorese ethnicitye 8avelled to Australia accompanying
Sibling 1 with a permit to return to East Timor.eTAbove documentation is sufficient for the
Tribunal to find that the applicant is a citizenkdst Timor and will consider her claims
against that country.

The essence of the applicant’s claims is that saesfpersecution on the basis of her ethnicity
being a Lorosae (easterner).

The Tribunal has had regard to the copious indepr&nelidence (some of which has been
cited above) which attests to the development acesbation of ethnic differences, mainly
manifested in the different language traits, betwthe easterner Lorosae and the western
Loromonu of East Timor. The Tribunal notes the ewnick which points to these differences
being fanned by particular political circumstangethe recently established state, especially
since the early 2000s. The Tribunal finds thateieence pointing to these ethnic
differences leading to attacks, rapes and genate¢dh between the two groups is
compelling. This kind of harm, the Tribunal finds serious harm in terms of the
Convention. The Tribunal accepts that the applicmatLorosae and that she was threatened
as claimed. The harm to which she would be subjeegteuld be perpetrated by both state
and non-state agents, for example the militarjnergangs as illustrated above. In addition
the Tribunal finds that particular characterist€shis applicant, such as her level of
education and her full-time employment increaserigieof harm for her.

In considering whether the applicant could obt&atesprotection from this harm in East
Timor, the Tribunal refers to independent evidetited above and finds that the security
situation is best described as unpredictable. msutions of a state which usually provide
protection to its citizens are either not functranpr are in parlous state in East Timor. The



intervention of UN and other troops has restoradessemblance of order, however, the
evidence shows that the protection which the orgindizen might obtain from the state
structures cannot be considered to be adequaem the resourcing, the corruption and the
competence of some of these structures. The Tribsinat satisfied in light of the evidence
that the applicant could obtain adequate protectroaccordance with international
standards, from serious harm from the state.

The Tribunal therefore finds that, in considerihg teasonably foreseeable future, there is a
real chance that the applicant would face seri@msihamounting to persecution, for reason
of her ethnicity as a Lorosae should she retuiiliovhere she was previously residing.

The Tribunal must now consider the availabilitypodtection in other parts of the country in
relation to this applicant.

In Randhawa(Randhawa v MILGEA1994) 52 FCR 437 at 442) the Court laid down the
“reasonableness” test, with Black CJ noting thatrasonableness principle has been
implicitly recognised in the UNHCRiandbook on Procedures and Criteria for Determining
Refugee Statyshe Handbool. Paragraph 91 of tHdandbookstates:

The fear of being persecuted need not always exteticewholeterritory of the refugee’s country of
nationality. Thus in ethnic clashes or in casegrafe disturbances involving civil war conditions,
persecution of a specific ethnic or national grawgy occur in only one part of the country. In such
situations, a person will not be excluded from gefel status merely because he could have sougherafu
another part of the same country, if under alldineumstances it would not have been reasonal#&gect
him to do so.

In RandhawaBlack CJ held that given the humanitarian aimsefConvention, the
guestion to be asked is not merely whether an @gmlicould relocate to another area, but
whether he or she could “reasonably be expected &o”. His Honour stated:

... a person’s fear of persecution in relatiorhtat tountry [of nationality] will remain well-foded with
respect to the country as a whole if, as a prdatizdter, the part of the country in which proteatis
available is not reasonably accessible to thatypeliat 451]

Justice Beaumont agreed that relocation must basonable option, stating:

... thatis to say, if relocation is, in the pautar circumstances, an unreasonable option, itgmmt be taken
into account as an answer to a claim of persec(gios4 3]

If it is not reasonable for a person who has a feelhded fear in part of a country to relocate to
another part, then the person’s fear of persecuioalation to the country as a whole is well
founded Conversely, if it is reasonable for the applidanelocate to another part of the country
then that applicant’s fear is not well-founded.

In the present case the Tribunal finds that relondbr the applicant could not be considered
to be “reasonable” in theandhawasense. The following lead the Tribunal to this
conclusion: the applicant is an educated womanwemwell established in her employment
in Dili as part of an international organisatiohesould not obtain comparable employment
in a small town like Village A, where her familywaesides. The applicant does not have
close family members anywhere else in East Timbe dpplicant has completed part of her
tertiary education and requiring her to relocateidaeprive her of the opportunity to finish



such education. The threats to her as a Lorosdetetabove characteristics, are not
confined to a particular area of East Timor, tlgigen the above factors, the Tribunal is
satisfied that relocation to another part of Eastor would not be reasonable for the
applicant.

The Tribunal finds that the applicant’s fear ofgesution extends to the whole territory of
East Timor and her fear of persecution for a Cotigarreason is thus well-founded.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify the applicant or any
relative or dependant of the applicant or thahésgubject of a direction pursuant to section
440 of theMigration Act 1958.

Sealing Officer’s ID: ntreva




