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DECISION: The Tribunal remits the matter for reconsideratiotin
the direction that the first named applicant iespn to
whom Australia has protection obligations under the
Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Multicultural Affairs to refuse gyant the applicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The applicants, who claim to be citizens of Iragivad in Australia and applied to the
Department of Immigration and Multicultural Affaifsr Protection (Class XA) visas. The
delegate decided to refuse to grant the visas atifiedl the applicants of the decision and
their review rights by letter which was postediterh on the same day.

The delegate refused the visa application as thkcapts are not persons to whom Australia
has protection obligations under the Refugees Quiore

The applicants applied to the Tribunal for revidwhe delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigaiegtion was lodged, in this case 24 April
2006, although some statutory qualifications erthstece then may also be relevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa
is that the applicant for the visa is either:

(@) a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol

or

(b) a non-citizen in Australia who is the spousa diependent of a non-citizen (i) to
whom Australia has protection obligations underRiedugees Convention and (ii) who holds
a protection visa.

‘Refugees Convention’ and ‘Refugees Protocol’ atngd to mean the 1951 Convention
Relating to the Status of Refugees and 1967 Prbtelading to the Status of Refugees
respectively: s.5(1) of the Act. Further criteraa the grant of a Protection (Class XA) visa
are set out in Parts 785 and 866 of Schedule [Zetdtigration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people ateorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:



owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@®804) 205
ALR 487 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or



insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources including DIMA file relating to the visa application
which resulted in the grant of the visa which eedlihe applicants to first enter Australia.

The first-named applicant made the following statydeclaration in support of his
protection visa application:

[information about the applicant’s statutory deataom amended in accordance with s.431 as
it may identify the applicant].

1. My name is Person A. | was born in Village EgRn M, Northern Irag. | am
married to Person B. We have a number of childv&e belong to the Chaldean
Christian minority.

2. As | used to own property and agricultural lamdthe area, | worked as a
farmer. Part of my property was in the Christiatlage of Village F and part of it
was located in the area of the nearby Muslim vidayd Village F. | still hold
the title of the land in that part of the area. hg the campaigns carried out by
the successive Iragi governments against the Kardgbellion in the north of
Irag, we, the Christians, were caught betweenwWwedpposing sides of the
conflict, that is, the government and the rebeld&uiEach side accused us of
collaboration with the opposing side. In the laB/@s, we were forced out of
Village F which was then destroyed by the Iragi ariMy family has no option
but to relocate to another place. Thus we setttethe nearby town of City M
ever since. We were deprived of and prohibited fexploiting and/or
farming our property until the early 1990s.

3. Inthe aftermath of the Gulf war and the failgatising of the Kurds in the north
of Iraq, the Iragi army was forced by the coalitioauntries and the United
Nation to withdraw from the area which became unither control of the
Kurdistan Democratic Party (KDP) in the early 1998k8en we were able to
start using only small portion of the land for maegsons. It was too hazardous
to farm the land as it was used as a mine fieldhgylragi army. It was also
covered by high grass and it was very difficultdoognize the boundaries and
separate it from the adjoining fields. Another reasvas that because of the



raids by armed men from the Kurdistan Workers P&RKK) in the area. It
wasnot until the mid 1990s when we were able to futijze the land.

4. As the land was now at a distance from our platresidence City M, and
having a business to manage in City M, it was matfical for us to cultivate and
farm the land. Thus, | authorized a man from theshftu village of Village F
called (Person C) to manage it in return for a shaf its product. This man is
from an influential tribe in the area and a KDP ma#n who had fled the area
and was living abroad until he returned to the arghen the KDP took
control in the early 1990s. He has property adjoignito ours. However, he
exploited the land to his own advantage and didprovide me with any real
return during the last several years he managedahd. Knowing that he was a
very influential man in the Kurdish faction rulitige area, | did not dare to
complain to him or to the authorities in the areimwever, he did offer to buy the land
for a very cheap price but | declined to sell. the tate mid 2000s, | sold my
property in the area of the Muslim village of Vdla F to a man called
(Person D) prior to my trip to Australia.

5.  While in Australia, my child and my siblinganhed me that while they were
carrying out the survey of the land with this newner to determine the
boundaries between the land and the adjoining lahéch belongs to Person C,
there erupted a dispute involving the boundariesMeen them and Person C
who wanted to annex part of the sold land to hieer€ was a fight as result to the
dispute between members of Person C’s tribe anddPeD’s tribe which ended
in the killing of Person C's relative. Person C andmbers of his tribe blamed
my child, my sibling and me for the killing of thezlative. They threatened to
kill a member of our family in return. They wantapply the unwritten Tribal
law to members of my family and avenge the deattneaf relative. Fearing for
their lives, my child and my sibling fled the hots@another place. They are now
making arrangements to flee the country altogether.

6. Therefore, my wife and | are too frighteneddturn to City M because this man
Person C is an influential member in the KDP aslwaslhe has a big tribe behind
him. We have decided not to return to Iraq althowghwould be risking a financial
penalty but also risking penalties imposed on nig.ch

7. We are applying for a refugee status in AuséralVe cannot return to Iraq
where our lives will be in danger. We will be subjeo the harassment of the
Kurdish fanatics and constantly living in fear ahdeats. There is no authority in the
country to protect us. The Kurdish tribes are thalrauthorities in the area. We
have no other place in the world to go to. We agelsng the protection of
the Australian government. We are looking forwaodybur assistance in
approving our application to remain permanently Australia where we have
family.

The protection visa application was also accomghbjesupporting statement which
reproduced the statutory declaration in the thetspn, and also included the following:

APPLICATION OF THE ELEMENTS OF THE DEFINITION TOHKLAIMS
OF THE APPLICANT.



First, an applicant must be outside his or her ¢ourn this matter the applicant is an
Iragi national and she has made claims against tloeo country and she is
in Australia.

Second, an applicant must fear persecution. Tha f@rsecution is not defined in the
convention. Not every threat of harm or interferewath a person's rights for

a Convention reason constitutes 'being persecuttmiever, judges in the "Chan
case" made the following comments about perseddatimalude:

"Some serious punishment or penalty or some stgmfidetriment or
disadvantage' (Mason CJ).

"To constitute "persecution” the harm threateneeldneot be that of loss of
life or liberty ... Measures "in disregard" of humdignity may, in
appropriate cases, constitute persecution.' (McHdgh

"The notion of persecution involves selective hemant. A single act of
oppression may suffice. As long as the personreatbened with harm and
that harm can be seen as part of a course of syaiemonduct directed
for a Convention reason against that person asidividual or as a member of a
class, he or she is "being persecuted" for theqaep of the Convention. The
threat need not be the product of any policy ofgbgernment of the
person's country of nationality. It may be enoudépending on the
circumstances, that the government has faileds dnable to protect the
person in question from persecution.' (McHugh J).

James Hathaway, the internationally recognised eixpe refugee law, defines
persecution in his textbook, The Law of Refugdassias:

The sustained and systematic violation of basicdmunghts demonstrative
of a failure of state protection'.

In amendments to the Migration Act (2001), the erattf persecution was further
defined. The Refugees Convention as amended Byotioeol does not apply unless:

(a) thereason is the essential and significantsig or those reasons are
theessential and significant reasons, for the @ersan; and

(b) the persecution involves serious harm to éregn; and

(c) the persecution involves systematic and disnatory conduct.

The amendments include descriptors of what maytitotesserious harm. While
the list is not exclusive of sorts of harm, thiefaihg circumstances are instanced:

(a) athreat to the person's life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the penso

(d) significant economic hardship that threateresglerson's capacity to subsist;

(e) denial of access to basic services, where #read threatens the person's
capacity to subsist




(f) denial of capacity to earn a livelihood of akind, where the denial
threatens the person's capacity to exist.

Further, Australian courts have observed that pergeon implies an element
of motivation on the part of those who persecutehe infliction of harm. People
are persecuted for something perceived about theattobuted to them by
their persecutors.

Third, the reason for the persecution must be faarttie singling out of one or
more of the Convention reasons - race, religiotipnality, and membership of a
particular social group or political opinion. Thehpase 'for reasons of serves to
identify the motivation for the infliction of thensecution. However, the persecution
feared need not be solely attributable to a Conwanteason. It is enough if
race, religion, nationality, membership of a pauiiar social group or political
opinion, is but one of several reasons for the peusion feared. In this particular
matter, the applicant has claimed to fear persemufior reasons of a particular
social group i.e. member of a family whose lifenisanger because of the death
caused by land dispute to the relative of an inftied Kurd who is a member of the
KDP which rules the area. As well, he fears pereaudor being a Christian.

There have been reports that tribal networks inglmere involved in extortion
and organised crime. The police were reportedlyctdnt to intervene for fear of
reprisals from other tribe members and victims rhaye been reluctant to report
crime for the same reason. In addition the applisaare helpless Christians facing
unwritten tribal laws that prevail not only in thegea but in the whole country.
We quote from an article, (Who will save Iraq's Bhans?) that appeared in the
Canadian National Post on Tuesday, March 20, 2@06dwrence P. Kaplan, a senior
editor at The New Republic:

"With the remnant of Iraq's Jewish population haylong since fled the
country, Christians have become today's victimshoice. Sunni, Shia and
Kurd may agree on little else, but all have maderspf brutalizing their
Christian neighbours, hundreds of whom have beaugitered since the
U.S. invasion. [Emphasis added].

... According to Iraqi estimates, between 40,0@D149,000 have fled since 2004...
while many more have been displaced within Iraq...

But however much of the clergy may deny it, Iralqri€tians suffer for
their faith. Along with kidnappings and assassioasi, church bombings
have become a staple of Christian life in Irag...

The blame accrues, in part, because of real andgimed ties to the West
and to the Western power occupying lrag. Therenigruth, a cultural
affinity between Iragi Christians, many of whomap&nglish (and, as
such, account for a large percentage of the U.8tary's interpreters), and
the mostly Christian soldiers occupying their count’

Fourth, an applicant's fear of persecution for arvention reason must be a
'‘wellfounded fear. This adds an objective requirete the requirement that an
applicant must in fact hold such a fear. A persas h 'well-founded fear' of




persecution under the Convention if they have gentear founded upon a 'real
chance of persecution for a Convention stipulatedson. A fear is well-founded
where there is a real substantial basis for it bot if it is merely assumed or if it
is mere speculation. A 'real chance' is one thatdsremote or insubstantial or a
far-fetched possibility. A person can have a wellided fear of persecution even
though the possibility of the persecution occuriggell below 50 per cent.

In addition, an applicant must be unable, or unimgl because of his or her fear,
to avail himself or herself of the protection o§ lur her country. The object of
the Convention is to provide refuge for those wiaing lost the de jure or de
facto protection of their governments, are unwiito return to the countries
of their nationality. It follows that whenever thetection of the country of
nationality is available, and there is no groundgsed on well-founded fear for refusing it,
the person concerned is not in need of internatipraection and is not a refugee.

The applicants are unable and unwilling to retwter home country Iraq where they will be
denied protection. There is no real authority ttet provide effective protection to the
applicant. UNHCR Return Advisory Regarding Iragylasn Seekers and Refugees,
September 2004, reports:

"... The Iragi security bodies as well as foreigoops remain unable to
provide adequate physical protection. The geneaeklof law and order is
exacerbated by the absence of a properly functgjudicial system. As a
result, many crimes are never reported to the gadind disputes are often
settled through tribal justice mechanisms or byspes who decide to take the
law directly into their own hands...."

"... It should be noted that persecution relate@tmvention grounds continues to
take place in Iraq in addition to the widespreadilcstrife. This is
particularly so as the authorities are, in a clineadf increasing violence,
currently unable to provide effective national pation and because certain
groups are targeted on the basis of real or peeztpolitical affiliation, ethnic or
religious differences..."

The UNHCR Handbook on Procedures and Criteria feteBnining Refugee Status (January
1992 edition, Geneva) states:

"Persecution is normally related to action by thelzorities of a country. It
may also emanate from sections of the populatian dio not respect the
standards established by the laws of the countncemed. A case in
point may be religious intolerance, amounting tosgeution, in a country
otherwise secular or where sizeable fractions @fibpulation do not respect
the religious beliefs of their neighbours. Whereaes discriminatory or other
acts are committed by the local populace, theylmaronsidered as
persecution if they are knowingly tolerated byab#horities or, if the
authorities refuse, or prove unable, to offer effeqorotection.’

The applicants are outside their country of natibnalhey are unable and unwilling to go back
to their home country because it is too dangexmys back. Threats to the lives of members of
their family have been made. There is no real aitgtin the country to prevent such acts and
provide for the protection of the applicants. JuglmeChan's case stated:




~... The threat need not be the product of anycgalf the government of the
person's country of nationality. It may be enoudgpending on the
circumstances, that the government has faileds&nable to protect the
person in question from persecution.’ (McHugh J).

We note the further advice of James Hathaway raggtie nature of political change,
particularly as to how such a change should besasse

“First, the change must be of substantial politisighificance, in the sense
that the power structure under which persecutios Weemed a real
possibility no longer exists. The collapse of teespcutory regime, coupled
with the holding of genuinely free and democratecéons, the
assumption of power by a government committed toawmurights, and a
guarantee of fair treatment for enemies of the meskssor regime by
way of amnesty or otherwise, is the appropriatadatbr of a
meaningful change of circumstances. It would, intiast, be premature to
consider cessation simply because relative calmbeen restored in a
country still governed by an oppressive politicausture....

Secondly, there must be reason to believe thaduhstantial political hange
is 'truly effective... in other words, the refugemght to protection ought
not to be compromised simply because progressimgbmade toward real
respect for human rights, even when internationaltgy of that transition
is possible.'

Whether an applicant satisfies the Convention itlefiris to be assessed upon the facts as
they exist when the decision is made and requicemsideration of the matter in relation
to the reasonably foreseeable future.

CONCLUSION.

As detailed above, we submit that the applicané tie definition of the refugee. They indeed
have substantive reasons for their sustained fgagrsecution should they be forced to return to
Irag. We refer to the commutative notion of persacias defined in the UNHCR Handbook:

“Very frequently the fact-finding process will hetcomplete until a wide
range of circumstances has been ascertained. Taikioigted incidents
out of context may be misleading. The cumulatheetedf the applicant's
experience must be taken into account. Where mglesincident may be
"the last straw"; and although a single incidentynize sufficient, all the
incidents related by the applicant taken togethmyld make his fear well-
founded' [2011

“In addition, an applicant may have been subjetiadrious measures not in
themselves amounting to persecution (e.g. discatan in different
forms), in some cases combined with other adverst®ifs (e.g. general
atmosphere of insecurity in the country of origiim)such situations, the
various elements involved may, if taken togethesdpce an effect on
the mind of the applicant that can reasonably jiysé claim to well-
founded fear of persecution on "cumulative groundsédless to say, it is
not possible to lay down a general rule as to wianhulative reasons can give




rise to a valid claim to refugee status. This wicessarily depend on all
the circumstances, including the particular geodrigal, historical and
ethnological context.' [531

"It is for the examiner, when investigating thet&of the case, to
ascertain the reason or reasons for the persecuganed and to decide
whether the definition in the 1951 Convention id meé&h in this
respect. It is evident that the reasons for perscuunder these
various headings will frequently overlap. Usualete will more than one
element combined in one person, e.g. a politicgdaEent who belongs to
a religious or national group, or both, and the donation of such reasons in
this person may be relevant in evaluating his welitled fear.' [671

We submit therefore that the claims put forwarthieyapplicants are compelling and
credible. They cannot return to Iraq without endgrconstant persecution and
discrimination. We refer to those remarks withia 8NHCR Handbook concerning the
principle of evidentially burden:

"It is a general legal principle that the burderpobof lies on the person
submitting a claim. Often, however, an applicantymat be able to
support his statement by documentary or other praxad cases in which an
applicant can provide evidence of all his statersemill be exception
rather than the rule. In most cases a person flgdnom persecution will
have arrived with the barest necessities and vexgdently without
personal documents. Thus, while the burden of piogfinciple rests
with the applicant, the duty to ascertain and ewaaduall the relevant facts
is shared between the applicant and the examimeleed, in some cases,
it may be for the examiner to use all the meantssatisposal to produce
the necessary evidence in support of the applicatitoven such
independent research may not, however, be suct¢essfihere may also
be statements that are not susceptible to proosulch cases, if the
applicant's account appears credible, he shouldesslthere are good
reasons to the contrary, be given the benefitofltubt.' [1961

We trust that when the delegate of the Ministeinfionigration assesses this application with
regard to the principles of the UNHCR Handbook, @h&ase and the evidence provided,
Person A and his wife Person B will accordinglygoented the protection of the
Australian government as they are persons to whastraia has protection obligations under
the Refugees Convention.

The applicants were invited to attend a hearingadsal to provide further supporting
information.

Written Submissions to the Tribunal

A submission in support of the review applicatioasweceived by the Tribunal setting out
legal arguments as to why the case came withist¢bpe of the Convention, referring to
country information said to support the applicastams, and correcting a misunderstanding
by the delegate of one aspect of the applicandisnd, namely that his Convention claim was
based on membership of a particular social groamety his family.




The Tribunal received a fax from the applicant’siaér relying on and enclosing a copy of
another applicant’s Tribunal decision which wasldaibe factually similar to the present
case.

The Tribunal Hearing

Thefirst-namedapplicant (hereafter “the applicant”) appeared teefbe Tribunal to give
evidence and present arguments. Also present vmerefchis children and also a relative
who was available to give evidence, if requiredylevents in Irag. The applicant was
represented by his registered migration agent laed tibunal was assisted by an interpreter
in the Chaldean language.

The Tribunal inspected the passports of the finst econd-named applicants, as only
extracts had previously been provided to the Imatign Department. The passports
confirmed the details of the dates of issue and/én®us travel undertaken by the primary
applicant and his wife before they arrived in Aak&. The applicant was asked why he had
applied for the passport, which was issued in tile2000s, and he indicated, consistent with
the reasons given in his first visa applicatiomt the simply wanted to come to Australia. He
confirmed that at that stage he had no particelason to leave Iraq, but merely that he
wished to visit his numerous relatives in Australia

The applicant was asked to clarify details of hisibess activities and property ownership in
Iraq, as the information on the protection visaligggion and supporting documentation was
not entirely clear. He explained that prior to @ognto Australia he had operated a business
in City M and that these premises were rented.welet on to explain the nature of his
ownership of various pieces of real estate refawed the various documents submitted to
the Immigration Department, including in supporhd first visa application. He explained
that originally he had held separate pieces of larat around the twin villages of Village F.
He explained that there were two villages, the Mualillage F and a Christian village, and
that they were a number of minutes walk apart.hb pieces of land in the Christian area,
and one in the Muslim area.

The applicant was also asked about the other piepeeferred to in his first visa

application. He explained that one of the titlekribt accurately describe the ownership. He
indicated that he owned a block of land on theladssof City M, on which a building had
been built, but that he had not actually builtbdding. He indicated that a man called
Person E had built the building, and had on ocoaspaid him a little rent, but that as he was
a Muslim he was in control and he could pretty mdclwhat he wanted.

The other block of land, copy of title of which watsached to the first visa application form,
was the house where the applicant lived, and hérowed that he owned both the house and
the land. This was also on the outskirts of City Me indicated that before he came to
Australia he had passed control of the house, drat wontrol could be exerted in respect of
the building, to his sibling, and told his siblitizat if his sibling could get anything out of the
building owner his sibling was welcome to keepnitl @hat his sibling could use the house.
He confirmed that that house is the address reféorat one point in the first visa application
as Address S, City M.

As for the parcels of land, he indicated that he tiaposed of one, clarifying it in an
uncertain aspect of his statement in the protestisa application by making it quite clear
that it was the parcel of land in the Muslim arteat he had disposed of. He pointed out that



the other parcels of land in the Christian arealiessh laying idle and had not been able to be
used since the Iraqi forces destroyed that vilkage took over the area back in the 1980s, a
long time ago; he could not remember exactly whida.confirmed that he technically
retained ownership of that land, but that it was@practical use to him. He also confirmed
that there were documents evidencing the transfiégredblock of land in the Muslim village

of Village F, but that all of that documentationsazack in City M and he can now no longer
obtain it.

The applicant was then asked about the circumssamoder which the property dispute,
which ultimately led to his application for a protien visa, arose. He confirmed that he sold
this land to a man called Person D, having preWolosen pressured by the owner of the
neighbouring land, Person C. He clarified that pathe statement in the protection visa
application was not strictly correct; in fact, Rers<C had never offered him any money for
the land, he had simply threatened to take it bgyefo He indicated that he had in fact sold
the land to Person D even though it was worth rnittee he sold it for. He couldn’t recall
exactly when that transaction occurred, but he isawds several months before he came to
Australia. He confirmed that it was before winter.

He explained that nothing had happened until tlteagnvinter or the beginning of spring,
which is when the new purchaser set about makiegtithe land as the crops he intended to
plant are generally planted in spring.

It was at this time that the applicant’s siblinglarhild had accompanied the new owner in
order to show him the boundaries to the propelttyas at this point that the neighbour, with
whom the applicant had long been in dispute, coné the other parties and a dispute arose
which ended up in the relative of the neighboungdiilled. The applicant said that, in fact,

it was one of the new owner’s relatives, Persowti§ had killed Person C’s relative.
However, the problem was that the new owner hagémiegen advised about the dispute
between the applicant and the neighbour, and theeréie also blamed the applicant and his
family for the situation which developed. Simiigrthe tribe of Person C also blamed the
applicant and his family for the death of Persos Kelative. It may be that other factors
played a part in this. Person F also was a Muahchhad a strong tribe to support him, and
Person C was not just a Muslim but was also inwbineone of the Kurdish parties that
formed part of the Kurdistan regional government turthermore, he was actually a
member of the Pishmarga, the Kurdish militia. th@se complex reasons, no consequences
befell Person D or his relatives, and the advetteation of the bereaved tribe was focused
directly at the applicant and his family. Thoseadlved were essentially his remaining
relatives in Iraq, his sibling, and his child.

After this incident, the applicant’s sibling andldrad to go into hiding, and they hid for a
number of days in a village in City N, before flegiacross the border. He indicated that they
already had passports and so were able to crosmtter legally. They are currently living

in a church in City O. The applicant was askedualpooviding evidence of this, and he
agreed to try to obtain copies of the sibling ahilidés passports, showing their entry into
Country H, as well as a letter from the priestha thurch where they are residing.

The applicant was also asked about his religionraleant background information. He
confirmed that he is a Chaldean, and that he wasdoad baptised in the village of Village F
— the Christian Village F, of course — before itileeen destroyed. He indicated that at that
time it had a number of churches, but it and they &ll been destroyed. He named the
churches and indicated which one he had attendadely Church K. The other church was



Church L, which he said was named after a mattyg.confirmed that the village and the
churches had been destroyed many years ago. #ithshihe subsequently had attended
Church M in City M. He also indicated that as wadlthat Chaldean church there are other
churches in City M.

He was asked about the baptism certificate, suiggelsé had been baptised at Church M in
City M, and he reiterated that he was definitelptised in Village F, and that the certificate
was probably issued or named City M on accounheffact that the church in Village F had
been destroyed.

The applicant was asked about how he obtained is$r&lian visa and the circumstances of
his departure from Irag. He indicated that thenfehad been sent to him and that he had
simply signed a mark where indicated. He explathed he and his wife had never been to
school and were both illiterate. He said that &e make a mark with a pen, but cannot
actually write, and that he sometimes will simp$gthis fingerprint as a signature, as he did
on the protection visa application forms.

He had learned that the visa would be ready t@cblWhen his child called him from
Australia and said that he had to go to Countoyddllect it. At that stage he was still in City
M.

He and his wife drove to the border and travelied Country H in a hired car. He then
travelled from there to City P in Country | in orde collect the visa before returning to
Country H. The visas for entry into Country | a@duntry H were simply obtained through
the mechanism of a stamp at the border.

They then flew to Australia.

The applicant was also asked about the motivatorisiting Australia. He confirmed that
they had not had any problems in Iraqg prior to cad Australia; at least not of a sufficient
magnitude to justify them fleeing that country. $&ed the purpose of coming to Australia
was to be with his family here. He has family aeldtives living in Australia. He came here
to see them. The applicant was reminded that btleeaeasons given in the first visa
application was in fact to attend the baptismsigidlatives. He agreed that this was so, but
pointed out that the visas weren’t granted in tforehat, and that the baptisms had occurred
about a month before he arrived. He named thedatives who were baptised. The
applicant was asked to provide evidence of thedattiose baptisms having occurred at the
time they were said to have occurred, and he adceed so.

The applicant was asked about his fear of persatutithe event that he is forced to return
to Irag. He reiterated that he no reason to Iéaageprior to this dispute arising. He said he
had some small problems with the Kurds, but notlbiggike the current problem. He is
fearful that he will be killed in retribution by P®n C or members of his tribe. He explained
that this is because they blame him because hdlsldnd to Person D, and that it was that
transaction which triggered the events which letheodeath of Person C’s relative.

The applicant was asked whether religion was afaettheir motivation for wanting to
harm him. He indicated that it was not a motivaiactor in his view. However, he said it
was relevant to the question of his ability to ascprotection. He said that if he were a
Muslim he could get protection from other Muslintdowever, as he is a Christian he could
not get other Christians to protect him, not ldestause in City M they were very much in



the minority. He was asked whether the authoritidsurdistan could protect him. He gave
two reasons why they would not, in his view, doesgn if they had the capacity to. As far
as capacity is concerned, he did not considertitiegthad sufficient power to protect the
citizenry, and pointed to the fact that Kurds aeg@iently killing one another, with nothing
being done about it. However, he said that evéimeigovernment were in a position to offer
him protection in the ordinary course of eventsyttvould decline to do so, partly because
he is a Christian and partly because the personhab@ vendetta against him is associated
with the Pishmarga, the armed wing of the KDP.

He was asked whether there were not some Chrisa@nally in the Kurdistan regional
government. He agreed that there were, but saidhiey were only very few in number and
he noted that the Christians in the area still raaay problems.

The applicant was asked whether it would not beaeably open or possible for him to
relocate to another part of Kurdistan, where hddtcpassibly find another Christian village
to settle in. He indicated that this would be véifficult, as he believed that the people who
wanted to Kill him would be able to find him andl kim anywhere in Kurdistan. However,
he also noted that he has no resources with whicbldécate and no-one with whom he
would be able to stay and resettle elsewhere imistan. He did not consider it would be
safe for him to relocate anywhere else in IragegittHe indicated that he would rather die
here than go back to City M, where he felt he faoertiin death. He said he had nothing
more to add, other than that he wanted to live watte his family members.

After hearing and accepting the applicant’s evidggmaore or less in its entirety, the Tribunal
decided that it would not be necessary to hear fiwitness who had come along to give
evidence if required.

The Tribunal did, however, request that documennabie provided if possible, to confirm
one or two aspects of the applicant’s evidencee ddviser agreed to organise this, and also
made brief submissions in respect of the Convemtetus, drawing the Tribunal’'s attention
again to an earlier decision of the Tribunal whitiplved some similarities in its factional
scenario, and where the applicant was found toreéugee on account of his imputed
political opinion, the Convention nexus lying withe refusal by the State to provide
protection and the fact that this was motivateghbltical considerations.

Post-hearing Submission

The Tribunal received additional supporting infotima from the applicants’ advisers as
foreshadowed at the hearing. This comprised:

» extract copies of the Iraqi passports of the re\agplicant’s sibling and child, and
those of their respective spouses, and also thtaedpplicant’s child, issued in City
N, Irag, and bearing Country H entry stamps;

» aletter from Church N, City O, Country H, with hatised translation, confirming
that the applicant’s aforementioned sibling anddchad been residing at the church’s
accommodation; and

» certificates from Church O, Suburb F, in an AusaralState indicating that Relative
G and Relative H were baptised there.

Country Information



The Tribunal has also had regard to the followiagritry information:

The US Department of State’s 2005 Country Repartsleman Rights Practices released on
the 8" of March 2006, includes the following information Iraq:

Kurdish authorities retained regional control ovaolice forces and internal security,
which effectively empowered the two militias ofddsin political parties to continue
to provide police and security forces in Kurdist&olice officers, who also were
militia members, abused their official powers toque personal and party agendas
(see section 1.d.). Many of the extralegal killiagpeared based on sectarian
animus, although some were reportedly for profit.

Kurdish security forces committed abuses againstardish minorities in the
North, including Christians, Shabak, Turcomen, &ndbs. Abuse ranged from
threats and intimidation to detention in undiscld$ecations without due process
(see section 1.d.). Verification or assessmentetfibility of claimed torture and
abuses by KRG officials was extremely difficult.

More than a dozen militias have been documentégeicountry. Militia members
integrated into the Iraqi Security Forces (ISF)itglly remained within preexisting
organizational structures and retained their originoyalties or affiliations. Of these
integrated militias only the Badr Organization ate pesh merga of the Kurdistan
Democratic Party (KDP) and Patriotic Union of Kustan (PUK) remained
significant, cohesive entities at the end of ther yalthough they were nominally
integrated. Pesh merga units were embedded in BB Mut were rarely used
outside the KRG. Six sponsor organizations eitleyahded their militias or
assigned them to personal security duties for galileadership. The Mahdi Army
remained a separate and freestanding militia.

The US Department of Statérnternational Religious Freedom Report 2006, reldam
September 15, 2006, includes the following infoliorabn Iraq:

During the reporting period, unsettled conditiongyented effective governance in
parts of the country, and the Government's abibtprotect religious freedoms was
handicapped by insurgency, terrorism, and sectaviatence.

The Law for the Administration of the State of Ifagthe Transitional Period (TAL)
was adopted on March 8, 2004, and was the operédivan the country until May
20, 2006 when the constitution came into effeat. TAL and the constitution
established a republican, federal, democratic, phdalistic system with powers
shared among the federal and regional governmémtijding eighteen
governorates. The TAL and constitution also guarariteedom of thought,
conscience, religious belief and practice.

Both the TAL and the constitution recognize Islanthe official religion and state
that no law may be enacted that contradicts thal#isthed provisions of Islam. While
the Government generally endorsed these rightgfitsts to prevent or remedy
violations were hampered by substantial politicatiaeligious violence between
Sunni and Shi'a Muslims and by harassment of nosliMa.

Abuses of Religious Freedom

The Government does not officially engage in aerate abuses of an individual's
right to religious freedom. However, the Governnfeotised most of its resources
and attention on the ongoing insurgency and recactbn efforts during the



reporting period; thus, it did not have the capgdib address issues relating to
abuses of freedom of religion.

There were allegations that the Kurdistan Regidaalernment (KRG) engaged in
discriminatory behavior against religious minorgieChristians living north of Mosul
claimed that the KRG confiscated their propertyhatiit compensation and began
building settlements on their land. Assyrian Cliaiss also alleged that the Kurdistan
Democratic Party (KDP)-dominated judiciary routigediscriminated against non-
Muslims and failed to enforce judgments in theuofa

The Amnesty International Report for 2006, datedv2ly 2006, includes the following
information about the situation in Iraq:

Northern Iraq

Human rights abuses were also reported from ardasdhern Iraq controlled since
1991 by the Kurdistan Democratic Party (KDP) and #atriotic Union of Kurdistan
(PUK).

On 7 September, security forces in Kalar, a towthenPUK-controlled area, killed
one person and injured some 30 others when theg éin protesters demonstrating
outside the governor’s office against fuel shortaged poor public services.

Kamal Sayid Qadir, a Kurdish writer with Austriaitizenship, was arrested in
October in Arbil by members of Parastin, the KDt®lligence service. In
December, he was sentenced to 30 years’ imprisonimedefamation after an unfair
trial. He had published articles on the Internetigthwere critical of the KDP
leadership.

Recently, the situation appears to have been aetding. Amnesty International
issued a public statement on 10 August 2006, iporese to the situation there, which
included the following:

Amnesty International is greatly concerned aboetdbntinuing killings of civilians

in Irag, and the continuing failure of the Iraqi tworities to end the killings and bring
the perpetrators to justice. In recent months heddrof people were reportedly killed
every week, as a result of bomb and suicide attanlsn the ever increasing
sectarian violence, in Baghdad as well as in otiogmns and cities.

According to a recent UN report, 5818 civilians wédlled and at least 5762
wounded in May and June 2006. Today 35 people wegatedly killed in a suicide
bomb attack in the southern city of Najaf. Furthemgres of people, mostly young or
adult men, have been abducted and murdered; dfteir,hands had been tied and
they appear to have been tortured before death.

The killings are continuing despite a security @iem involving thousands of Iraqi
government troops and the recent deployment oflyndad00 US troops in Baghdad.
Amnesty International has repeatedly condemnedéliberate killings of civilians

by armed groups opposed to the Iragi governmentthagresence of foreign troops.
Such killings and other abuses by armed groups airtouvar crimes and crimes
against humanity.

Discriminatory motives

Many of the victims appear to have been targeteddotarian reasons, because of
their religious affiliation as members of the SuaniShi’a communities as well as



membership of religious minorities — including Qeristian and Mandaean
communities.

The Assyrian International News Agency (AINA) hdsoarecently reported on the problems
being experienced by Assyrian Christians in Irangl following is from an article published
on the ' of June 2006 entitleGontinuing Persecution Renews Calls for AssyriaieSa
Haven in Irag http://www.aina.org/releases/2006069115922.htm

Assyrian Christians (also known as Chaldeans an&s) continue to be targeted
within Irag. Recent attacks have highlighted theedgroups perpetrating the
attacks. On March 17, 2006, Kurdistan Democraticti?@<KDP) paramilitaries broke
into Mr. Slewo David Simon's home in Batnaya, ai€tian town in Northern Iraq.
Mr. Simon had recently emigrated to the US after a series of altercations and
incidents with KDP militants. As the armed assailants broke into the home, Mr.
Simon's neighbors Mr. Nabil Jaro and his brother. Haris Jaro interceded to
prevent the break-in and lootinfEmphasis added]

Later that afternoon at 5 pm, KDP personnel dressetraqi National Guards
forcibly entered Mr. Nabil Jaro's home. The KDP gailitaries ransacked Mr.
Jaro's home, broke his furniture, and confiscatesdgun. Mr. Jaro was then roughed
up and arrested as his terrorized family looked Mn. Jaro was then taken to the
KDP occupation center in Tel-Kaif in the NineveliRlon trumped up charges of
terrorism. KDP officers then served Mr. Faris Jasith an arrest warrant and
indicated that his brother, Mr. Nabil Jaro, wouldtrbe released until he turned
himself in as well. The next day, Mr. Faris Jaroneed himself in, accompanied by his
terrified elderly mother and another brother. TWBR officers along with two other
KDP personnel proceeded to severely beat both bretfor several hours while
shouting derogatory anti-Christian and anti-Assyriasults.

Fearing that her sons may be killed, the motheagésl with her sons to apologize to
their attackers in order to be released. Followargapology under duress, the
brothers were released. Their neighbor's home haedeen expropriated as the
new KDP party office in Batnaya in the Nineveh RIdihe establishment of a KDP
party office in an area without any Kurds is widbblieved to be intended to "bring
Christians in line" and dampen enthusiasm for ardependent political expression.

Assyrians in other parts of Iraq have not fared mbetter due to a steadily
deteriorating security situation (AINA&28-2006.

According to Voices of Iraq, the director of opéoat for the Nineveh governorate
police stated during his briefing on June 5th, 20&t another Assyrian has been
murdered by armed gunmen in the city of Mosul. Ating to nearby shop owners,
the director said, the unidentified gunmen entévisd Rahima Elias' shop, one of
many in the commercial part of town, and openealiftmediately killing her. Mr.
Elias owned a beauty supplies store in the DrakZystrict located west of the city
of Mosul. The 33 year old was a native of Karimée§haldoAssyrian town
approximately 18 miles east of Mosul.

On April 6, Mr. Samson Awisha was walking homeagi&iad when five men came
out of a car and shot him dead. Earlier, presumdb/same group of assailants had
kidnapped Mr. Awisha's two children for ransomeAftaying the ransom, Mr.
Oisha's children were released and then quietly sahof Iraq to Syria along with
their mother for safety. The kidnappers had demdrtkdat Mr. Awisha not take his
children out of the country. After the murder, Miwisha's family was threatened not



to hold a funeral service lest the entire familythegeted. Mr. Awisha was laid to rest
secretly and quietly, without a funeral.

On May 30th, 2006, Ankawa.com and Nirgalgate.coponted that Ra'ad Joseph,
born in 1976, was found murdered in the Industgaarters of Mosul. Mr. Joseph
was from Bartella in Northern Iraq. Mr. Joseph waarried with one child and was
an owner of a bodybuilding gym. Reports from Masdilcate that the murder is
suspected to be an act of revenge as the decisiowrtership of the gym was
awarded him after public bidding for the gym. Heswtlareatened by the Kurds to
withdraw his bid but he refused.

On June 2nd, 2006, Ankawa.com and Nirgalgate.cem @ported that The
Evangelical Church of Ascension was attacked byckat bomb the night before. The
bomb caused damage to the church building and chaggping hole in the church
dome. No injuries were reported because the attagpened during the night.

On June 3, 2006, Ankawa.com and Irag4allnews.d&@rtefd that armed men
murdered a Christian engineer in front of his ham&asra the previous night. The
Christian engineer, whose name has not yet beeaset, worked at the al-
Najeebiyya Electrical Circuit Station in al-Ma'agadlhe murder seems to be due to
religious reasons since the engineer was a Chnssiad there have been many
killings against Christians in Basra and much effmade to force them to leave the
city.

Assyrians are now in an untenable position, beargdted by many sides of an
increasingly violent conflict in Irag. Assyrianseatargeted in northern Iraq as well
as other areas. As one activist noted, "Christiaresnow targets of Islamic groups,
gangs who accuse them (Assyrians) of links to thst Vend the Ba'athists and
nationalists who view them as traitors."

In their October 2005 report, the United NationgghliCommissioner for Refugees
(UNHCR) noted what Assyrians had already known,etgniWhile much of the
hardship and harassment they (Assyrians) repott titey face is symptomatic of the
situation of general insecurity faced by all Iragispresent-day Iraq, members of the
Christian minority nevertheless appear to be paracly targeted. Iragi Christians
feel especially apprehensive about the overwhelmpiagence of extremist Islamic
groups and armed militias, whose display of intatere towards non-Muslims has
become a nearly daily feature in Iraqg."

FINDINGS AND REASONS

Both applicants claim to be Iraqi citizens. Theyd&aroduced evidence of their background
in Irag, and entered Australia on valid Iraqi pastpissued in Irag. The Tribunal finds on
this basis that they are nationals of Iraqg.

The Tribunal found the applicant to be a credibim@ss. He gave evidence in a frank and
forthright manner, provided additional detail op&nation as required without hesitation,
did not obviously seek to overstate his case, asdlved some minor inconsistencies to the
Tribunal’s satisfaction.

Furthermore, at least some aspects of the appbkoalaims are supported, both in general
terms and specifically, by country information asrdhdependent evidence. For example, the
country information referred to above tends to supthe proposition that Chaldeans, and



indeed Christians generally, face persecutiondg,lmcluding in the Kurdish-controlled
region. It also discloses human rights abuses &KiDP party, a member of whom the
applicant claims to be in dispute with, includimgcircumstances where the victim has had a
dispute with KDP militants.

The documentary evidence requested by the Tribatrthle hearing and provided by the
applicant also tends to confirm some periphera¢eispof his claims, namely the fact that he
came to Australia for a reason unrelated to anplpros in Irag, namely to visit relatives and
attend the baptism of his relatives, and that sylsetly when the problems arose, his sibling
and child have had to flee Iraq and are sheltariregChurch in Country H. This evidence,
while not proving the applicant’s core claims, &vartheless relevant to the establishment of
his credibility generally.

In light of this evidence, the Tribunal accepts tih@ applicant’s family are Chaldean
Christians, and that they were targeted becausetedd responsible for the dispute which
arose over the boundary of the land he sold, wtispute led to the death of a person whose
family now seek revenge against the applicant’slfam

The Tribunal accepts that the applicant faces lactence of serious harm capable of
amounting to persecution in his region of Irag. le@er, the Tribunal does not accept that the
essential and significant reason for the harm tehagethe applicant would come within the
scope of any of the Convention grounds. This isabse the dispute which arose was a
property dispute, wherein one Muslim killed hisgidour, and revenge is now being sought
from the applicant who sold the property withoutrmag the purchaser about the underlying
dispute. There is no evidence before the Tribumabiggest that the vendetta would not
equally be pursued against the applicant if heeveeMuslim.

The issue then arises as to whether state pratast@vailable to the applicant in such
circumstances. The applicant seems not to havewderg to seek the protection of the
Iragi authorities, and the relevant question fer Thibunal, then, is whether this
unwillingness to seek the protection of his coumtrpationality is justifiable.

The country information referred to above seensugggest that it is. Firstly, the person the
applicant is in dispute with is a KDP militant aisdherefore, in a sense, a part of the
government apparatus in the Kurdish controlledaegsuch as it is. The risk such people
demonstrate is documented above.

Secondly, the applicant’s reluctance to approaokdfauthorities can be understood in light
of the country information. The extract from US Bgment of State’s 2005 Country Reports
reproduced above suggests that the Kurdish sedaritgs - both in general and in pursuit of
their personal agendas - have been responsiblaifoan rights abuses against non-Kurdish
minorities including Christians, and also that #hasithorities discriminate against them
when disputes arise:

Kurdish authorities retained regional control ovaolice forces and internal security,
which effectively empowered the two militias of ddsin political parties to continue
to provide police and security forces in Kurdist&olice officers, who also were
militia members, abused their official powers toque personal and party agendas
(see section 1.d.). Many of the extralegal killiagpeared based on sectarian
animus, although some were reportedly for profit.



Kurdish security forces committed abuses againstardish minorities in the
North, including Christians, Shabak, Turcomen, &ndbs. Abuse ranged from
threats and intimidation to detention in undiscldsecations without due process...

There were allegations that the Kurdistan RegidaaVernment (KRG) engaged in
discriminatory behavior against religious minorgieChristians living north of Mosul
claimed that the KRG confiscated their propertyhwitt compensation and began
building settlements on their land. Assyrian Cliaiss also alleged that the Kurdistan
Democratic Party (KDP)-dominated judiciary routigadiscriminated against non-
Muslims and failed to enforce judgments in theuofa

The country information also tends to show thati€lians face persecution in Irag on
account of their religion (see generally the AINZport reproduced above), and from the US
Department of Statelnternational Religious Freedom Report reprodudsaa it would
appear that the authorities are unable to prewesit t

During the reporting period, unsettled conditioreyented effective governance in
parts of the country, and the Government's abibtprotect religious freedoms was
handicapped by insurgency, terrorism, and sectaviatence......

The Government does not officially engage in aerate abuses of an individual's
right to religious freedom. However, the Governnfentised most of its resources
and attention on the ongoing insurgency and recotbn efforts during the
reporting period; thus, it did not have the capgdid address issues relating to
abuses of freedom of religion.

In light of this information, the Tribunal findsdhthe applicant’s unwillingness to avail
himself of state protection is justified in theatimstances.

The requisite Convention nexus can arise from eitieactions of the persecutor or from the
unwillingness or inability of the state to afforcbpection. The Tribunal accepts that the
person who has a vendetta against the applicarinkago the authorities, and that in light

of these links, even though his primary motivatioay not be Convention based, he could
rely on his political influence and or the applitarChristianity to act against the applicant
with impunity, and that the authorities’ would bewilling to provide protection to the
applicant for reason of his Christianity and/or iniputed anti-KDP political opinion. The
Tribunal finds that the applicant would face a rd@nce of persecution in the reasonably
foreseeable future in the Kurdish-controlled redimmnthose reasons.

Based on the country information set out abovejqdarly the AINA report, the Tribunal
also finds that elsewhere in Iraq the applicantiddace a real chance of persecution in the
reasonably foreseeable future from extremist Istagnoups or armed militias on the basis of
his Christianity.

Finally, the Tribunal notes that the applicantsseasbriefly through Country H and Country
| en routeto Australia. However, their passports bear navalrrent visas for those
countries, and there is no other evidence bef@dthbunal which might suggest that they
have a presently existing, legally enforceabletrighenter either of those countries.
Accordingly, the Tribunal finds that the Austraigirotection obligations are not excluded
under s 36(3) of th®ligration Act1958.



CONCLUSIONS

The Tribunal is therefore satisfied that the firamed applicant is a person to whom
Australia has protection obligations under the gefs Convention as amended by the
Refugees Protocol. Therefore the first named applisatisfies the criterion set out in
s.36(2)(a) for a protection visa and will be ertitto such a visa, provided he satisfies the
remaining criteria.

No specific claims were made by or on behalf ofsaeond-named applicant. The fate of the
other applicant's application therefore dependsiipe outcome of the first named
applicant’s application. The other applicant wil éntitled to a protection visa provided she
satisfies the criterion set out in s.36(2)(b) @& #ct and the remaining criteria for the visa.

DECISION

The Tribunal remits the matter for reconsideratiothn the direction that the first named
applicant is a person to whom Australia has praiaatbligations under the Refugees
Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. Ilward




