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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia on [date
deleted under s.431(2) of thMagration Act 1958&as this information may identify the
applicant] July 2007 and applied to the Departneéminmigration and Citizenship for the
visa [in] May 2011. The delegate decided to retosgrant the visa [in] August 2011 and
notified the applicant of the decision.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicants applied to the Tribunal [in] Aug@6t.1 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwfttRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hameludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsine for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Departmental file and evidence

The application form (completed with the assistaoica registered migration agent) states
that the applicant was born on [date deleted: $)Bih Fujian, China. She claims to be a
Chinese citizen and not to have citizenship of aght to enter or reside in, any other
country. She speaks, reads and writes Chinese lissé her religion as “Christian”. She had
12 years education and lists her occupation aslésill. Her parents and brother live in
China.

She arrived in Australia [in] July 2007 travelling a Chinese passport. She entered on a
Student visa which was valid until [a date in] Mag010. She left the country legally and
had no difficulties obtaining her passport. Befoewelling to Australia she had never been
outside China. Since 2001 she had lived at theesmddress in Fuqing City, Fujian Province.

Her de facto partner, [Mr A], is currently in Auslia. He previously lodged a protection visa
which was refused by the Department of Immigraiod affirmed by the Refugee Review
Tribunal on [date deleted: s.431(2)].

The applicant provided a statement together wittphatection visa application which
claimed:

* Her parents put a lot of pressure on her in reldioher studies in Australia but she
found it difficult to cope in Australia which is wtflater | entered up with a chaos”.

* She met her partner, [Mr A] in March 2010 in Sydnéije had also come to Australia on
a student visa. They began a relationship and2pdp the applicant became pregnant.
She told her parents who had concerns that ifesfuerred the child would not be entitled
to the same rights as other children because itllgg#imate and she and the child
would be discriminated against.

» She does not wish to return to China on the bhasisshe is a member of the particular
social group of “single mothers” and/or “unmarrigdman with a child” and will be
subject to discrimination such as large fines, alesii education and employment,
rejection of household registration and social arelf
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She provided information on Chinese family planiegs and the difficulties faced by
“black children”.

Unmarried mothers find it much harder to get marireChina as they are commonly
disowned by their families and are seen as “taigtamtls” by the family of any
prospective husband. Furthermore she could na hay more children as she would be
subject to pressure to be sterilised or an abortisine did get pregnant again.

Unmarried mothers have particular difficulties @s$ developed cities or areas like the
applicant’s because it is difficult or impossibte them to gain legal access to a
residency permit as required by family planningesul

[In] July 2010 she was baptised as a Christian.

In summary she states:

For the above reasons if | and my child return hin@, we will face persecution
because | give birth outside of marriage. My chiitl face persecution, including
being restricted in employment opportunities ancielt social services such as free/
state subsidised health care, education, unempliaypemefits and disability and old
age benefits. In particular | will face a highdircial penalty imposed on me in
violation of China family planning policy, and whénan not afford to pay, my child
will not be able to obtain household registratimaking it impossible to access
education or welfare services. | believe | andaimyd are persons to whom Australia
has protection obligations under the Refugees Quioreas amended by the
Refugees Protocol.

Together with the application the applicant prodidecopy of her Chinese passport.

The applicant was interviewed by the delegateJuty 2011. The Tribunal has listened to a
recording of that interview and sets out below mmary of the discussions that occurred.

The applicant confirmed that the details providethie application form are correct. She
wrote the statement herself after discussions gthfamily and agent. She is still living
with her partner at the same address. They havegatien married because she did not
know that she could do that here in Australia aodlal consider getting married here
now that she knows she can.

She stated that she is Christian and discovered/ab@regnant [in] 2010. Her family
used to send her money when she was a studeritdyustopped doing this in January
2009. In February 2009 she moved to Sydney amtkdtdoing casual work. She
stopped studying in January 2009 because of aofacioney.

She speaks with her parents about once a weekly livken Fuging City, Fujian and are
not Christians.

The applicant stated that she did not know whabdenation of Christian she is but she
belongs to the “family church” She has been aitendhurch in [suburb deleted:
s.431(2)] since May 2010. Itis called the [nareteted: s.431(2)] Church. Before she
was pregnant she went every week but now her istho big and she moved to [suburb
deleted: s.431(2)] so it is not convenient. Shéestthat her main concern is her child but
she will also face problems in China as a Christi8he does not know much about



registered Christian churches in China. She be@@laristian [in] June 2010 and was no
religion before this.

The delegate discussed with her whether she waulgilbng to worship in a registered
church. She replied that these types of churcreediffierent to hers. When asked how
she replied that they have a different name budratise she does not know. However
she heard from the uncles in the church in Austidlat she should not go there because
the two churches are different. She stated thaishot very devout at the moment
because she hasn’'t been a Christian for that long.

The delegate asked the applicant about her chuvahiss on sex before marriage. She
replied that the church does not agree with itdat knew her boyfriend before she went
to church. They then discussed whether the pregynaas accidental or planned. The
applicant claimed it was accidental although theyaanot using any contraception. She
stated that when she first met her boyfriend he saiwanted to find someone to get
married and have children but she said no at tagesbecause it was too early.

She stated that her boyfriend, [Mr A], supportsfireancially by working in construction.
She believes that they will get married but herifarvould not be able to come to the
wedding. His parents know she is pregnant andwueyy about the child going back to
China and family planning policies. Her own pasethd not have any other
grandchildren but her boyfriend’s sister just hdzhhy. She is [age deleted: s.431(2)]
years old and is not married. She is in SouthcAfri

The delegate asked what she could say about Gimitsti The applicant replied that she
had not learnt much because she hadn’t being domawhile. Sometimes at home she
reads the first chapter of the Bible but she canexdll what that is called. She was
baptised in [suburb deleted: s.431 (2)] with a grotipeople. When asked if she had to
do any preparation she stated that they asked gaestions such as the name of Jesus’
parents. The delegate put to her that normallsetivuld be lessons before a baptism.
She stated that she learnt those things at thelturhbas now forgotten them. When
asked what a baptism is she replied that she diédmaw but it is to give herself to God
and be in one body with God. A person is baptiseatder to become a Christian but she
does not know anything more than that. She sthegdlesus was the son of God but she
does not know why he was born. She does not knloat the last supper was or about
the resurrection.

The applicant stated that the baby is due on [deleted: s.431(2)]. If she returns to
China the child will not have access to civil andial requirements if she does not pay
the fine. Also if she wants to have more childsee will not be able to because of the
one child policy. The delegate put to her thatgaents and [Mr A]’s parents both had
more than one child. The applicant replied thatrhether was detained for two days and
had to pay a fine after the birth of the applicatt’other. In Australia she can have as
many children as she wants. In China it is hargetioregistered. The delegate put to her
that she could get registered if she paid the fihlee applicant replied that she does not
know how much the fine would be.
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Tribunal file and evidence

Theapplicant appeared before the Tribunal [in] Decan2@d.1 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Mandarin and English languages. The applicantrefaesented in relation to the review by
her registered migration agent who did not attéredntearing. The applicant brought with her
her very young baby without anyone to care fouiting the hearing. The Tribunal
attempted to commence the hearing. However thg Wwab very unsettled and the Tribunal
did not consider that the applicant was able taeaotrate on what was being said in the
hearing as she was needing to walk around thertgesoom, pick up items that the baby
threw and was attempting to entertain the babyenthié Tribunal was speaking with her.
The Tribunal considered that in the circumstantesuld be unfair to proceed with the
hearing that day. Therefore the hearing was adgrland the applicant was asked to make
alternate arrangements for the care of her bahipgltine resumed hearing. The Tribunal
stated that it would resume the hearing on thewohg Friday. The applicant confirmed
that she would be available and would arrange sam&mcare for the child.

The applicant appeared again before the Tribunaikjek later]. The Tribunal hearing was
conducted with the assistance of an interpretérerMandarin and English languages. The
applicant was represented in relation to the reagwier registered migration agent who did
not attend the hearing.

The applicant stated that she is a citizen of Chimdno other country. She does not have
the right to enter or live in any other countryheStated that the statement she provided with
the application was prepared by herself in Chirsggkthen her agent translated it. Her agent
read back the statement to her to ensure its anocaral she is confident that it is all correct.
There is nothing that she wants to change or atiétalaims.

She stated that she is currently living in [subdebeted: s.431(2)]with her boyfriend and
baby. They are renting the place they are livmgThey have a car which they bought
second hand for $2000. She is not working butA}lis. He works full-time in[occupation
deleted: s.431(2)]. She does not know the dethitow much he earns but he pays for all
their expenses. They do not have any savings ambtreceive any money from anywhere
else.

She stated that before coming to Australia shell[ird Fuqing City where she had lived for
18 years. She has never physically lived anywhks®in China and this is where her hukou
IS registered.

She stated that she is Christian but does not kmost denomination of Christian but knows
that it is not Catholic.

Her parents and younger brother live in China atstime address as above. They are no
religion. Her brother is [age deleted: s.431(2%4ns old. She speaks to them every week.
They are not supporting her financially, havingogted in 2009 when she stopped attending
school and started working so did not need thesupport her. The last time that they sent
her money was in 2009 when a friend brought AUD2f@dMer. The applicant brought with
her AUD1500 from China. The agent provided accoutation and some vegetables and the
applicant worked part time [occupation deleted3%(2)] to earn the rest of the money she
required. Her boyfriend and her paid for her curraigration agent. It cost about
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100,000RMB to come to Australia which was paidi® agent in China. She does not know
whether [Mr A]'s parents send him money.

The applicant stated that her father currently deesvork but stays at home because he has
[physical condition deleted: s.431(2)] so he cardwanything. He stopped work in 2010.
Before this he worked for 20 years driving a [vélic Her mother works [occupation

deleted: s.431(2)]. She started doing this wherfdiber stopped working. Before that she
had never worked. The Tribunal put to the applithat in her application it states that her
father and mother worked at a [factory]. The agpit stated that she does not know about
this as it was all handled by an agent but thatrmétion is false. The Tribunal asked how
her parents had afforded for her to come to Austrebhe replied that they borrowed the
money and are still paying it back. They also gtarher brother to come to Australia but
she is not sure how they will afford this.

The applicant stated that her parents own the hitneselive in but when asked how much it
would be worth she stated that it was built by teelves. She does not know if they have
any savings. She does not know anything aboutqRérfamily’s financial situation. His
mother is a farmer and sometimes does nothing enf@tiher runs a shop with a partner. She
does not know whether they are well off.

The applicant stated that she came to Australgiudy and planned to remain here
permanently. When asked if she had difficultieigg her passport she replied that she did
not know as the agent handled all of this. Sherfwagroblems at the airport when leaving
China.

The Tribunal asked why she fears returning to Chile replied that she has had a baby and
they are not married so she is afraid that if twent back to China they would be fined and
arrested. The Tribunal asked how much she woulthbd. She replied that she did not

know but was told that it would be a large amoti#r parents advised her not to come back.

She started her relationship with [Mr A] in MarcB1®. They are not married. The Tribunal
asked why not. She replied that they have a batlyda not know how to get married in
Australia The Tribunal asked whether she had naagesnquiries. She replied that she had
not as she was too busy caring for the baby. ttedsthat they would get married if they
returned to China.

The Tribunal explained that the role of the Triblusanly to consider whether she would
suffer from persecution if she returned to Chind aot her baby as the child is not included
in the application. It asked why she would suffem harm. The applicant replied that they
had a baby before they got married and her agetigualified to get married according to

the regulations so definitely they will be detairsed! fined. She stated that the baby was
born [in] 2011. At that time she was [age dele&d31(2)] years old. [Mr A] was [two

years older]. The Tribunal put to her that acamgdoArticle 6 of theMarriage Law of the
People’s Republic of Chinavomen can legally marry at the age of 20 and atehe age of

22, including in Fujian. The applicant repliedtthar family had said that she had to be 22.
The Tribunal asked what she thought would happshefwas at the age where she could
marry. She then stated that she can get marri2d bt is not allowed to have a baby before
22 or 23. The Tribunal put to her that this is sigpported by any country information that
the Tribunal is aware of. The Tribunal stated thatinformation before it suggests that there
would be a social compensation fee payable to tievbaby registered but this would be
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payable because the baby was born out of wedl@tikyetause of the applicant’'s age. The
applicant stated that she had no comment on this.

The Tribunal put to the applicant that the inde@emaountry information before it
suggested that the amount of the social compemsk@would be AUD3500 — AUD5500
and asked why she would be unable to pay that.réghied that the money her boyfriend
earns is only sufficient to afford the expensey @@ having. The Tribunal put to her that in
Fujian there is provision for payment of the soc@inpensation fee by instalment over a
number of years and asked why she and/or [Mr A]ccaot work in China and pay off the
fee over a number of years. She replied that ske dot know but the reason they do not
want to go back is that they would not have to fheyfee at all here in Australia and it is
different treatment. The Tribunal discussed with applicant the definition of a refugee and
the requirement that the persecution involve some &f serious harm. It stated that
financial disadvantage may not be sufficiently sesito constitute serious harm under the
Convention. The applicant stated that she hadnoment about this.

The Tribunal also discussed with the applicantrétgiirement that there be systematic and
discriminatory conduct. It explained that Chinfmily planning policy is a general law of
application that applies equally to all citizenghe enforcement of a generally applicable law
does not ordinarily constitute persecution forphieposes of the Refugees Convention
because enforcement of it is not discriminatorye Thibunal asked in what way the
applicant believed she would be discriminated agjdig the application of China’s family
planning policy. She replied that people in hetagorefer boys over girls and she gave birth
to a baby girl. The Tribunal asked whether sheigihd the authorities would discriminate
against her for this reason or whether she meaet geople in the community. She replied
that she meant other people in the community. Triteinal asked how they would
discriminate against her. She replied that becalsegave birth to a baby girl her family
would force her to have another child. The Triduasked how they could do this when she
is an adult. She replied that they would kick twet of their home. The Tribunal asked
whether she and [Mr A] would establish their owmmgoanyway given her evidence that they
would get married. She replied that they would e Thibunal put to her that this did not
appear to be serious harm then. The applicanerkefiiat the details were already listed in
her materials. The Tribunal asked what she megattib. She stated that because they are
not married they will be arrested and the otheintia that she is a Christian.

The applicant stated that if she returned to Ceheawould initially return to her parents’
home. Initially she stated that she did not kndwetlkier her hukou was registered as rural or
urban but later stated that the area could be itbestcas rural.

The Tribunal put to the applicant that the coumifgrmation does not suggest that she
would be arrested but does suggest that she weulithéd. It asked why she believes that she
would be arrested. She stated that her paremt$éslthis. The Tribunal asked if there was
any other reason she would be discriminated agaBisé replied that she is a Christian and
she was told by an uncle that Christianity in Aalsdris different to Christianity in Fujian and
that she should not go back.

The applicant stated that she first went to a @arischurch in May 2010 and was baptised in
June 2010. The Tribunal asked what the baptismiwed. She stated that after the baptism

she was a Christian. The Tribunal asked what ¢hencony was for the baptism. She stated
that at the beginning they needed to learn somgthnout Christianity and then priest started
arranging the ceremony. She knelt down and tresipused water to baptise her. The
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Tribunal asked what she learnt about Christian8ie stated that learnt some basics such as
who is the son of God and about the Trinity but dbes not know any details because
currently she didn’t get involved.

The Tribunal asked why she became a Christian. r&led that at the beginning she was
into the Christianity and learnt something and bsza Christian. She went to church every
week by that time and an uncle inside the churshtpld her to become a Christian. She had
never attended church in China. She has not &idamily in China that she is a Christian.
She does not know how they will react if she t#llsm. They have never talked about
religion. The Tribunal asked why she has not tb&n given it is such a significant event.
She replied that she does not think it is necedsacgiuse she lives in Australia by herself.
The Tribunal asked if she would tell them if sheireed to China. She replied that it
depends on whether they mention it or not. If thntion it then she will tell them, if not
then she will not. Her parents are illiteratefseytdon’t know about this. The Tribunal put
to her that generally Christians will want to tethers about their religion in order to convert
them and save them. It asked given this why shaalidhave a desire to talk to her parents
about it. She replied that they are illiteratetss useless to talk to them, they won’t go.

The Tribunal asked when she last attended churble. applicant replied that after her
baptism in June she only went to church once. Tirfinal asked why she has not been
more often. She replied that she had an aborti@hemeeded to rest and then she got
[pregnant] agaimnd she moved. The Tribunal put to the applidaatin her Departmental
interview she had said that she did not go sinceeNber. She replied that she told the
Department the same things. Sometimes she judttavehurch and left very quickly. She
only listened carefully to the sermon once andaotiher times she just went there and left
very quickly. The Tribunal asked why she left vguickly. She replied that she could not
absorb the information. The Tribunal asked how yrtanes she has attended church in
Australia. She replied that she cannot calcutat&lhe Tribunal asked why she got baptised
given that she had only listened to one sermonefhquickly each time. She replied that she
just listened to the uncle at the church and rethel to go. She knew the uncle through an
aunty with whom she lived. They are not relatives.

The church she attended was in [suburb delete8i&¥and was called [name deleted:
S.431(2)]. She does not know the address. Thécssrwere at 10am on Sundays. She has
not attended any other church. Besides attentiegérvices she was not involved in any
other activities.

The Tribunal asked how often she prays. She mkfliery rarely” She stated that she had a
Bible which the church gave her. She stated that®sd read this sometimes before she had
the baby but after that she didn’t read it. Shesdwot know who wrote the Bible. The
Tribunal asked her what the Bible contains. Sipéeeé that she does not know. She reads
the Bible just like a novel — occasionally but mety often. She just read it as a story
because she does not understand a lot of thingg iBible. She stated that she believes the
Bible is true. The Tribunal asked if she could itehny of the stories from the Bible. She
replied that she has only read two chapters — Genad the other is about leaving Egypt.
The Tribunal asked if she could describe 3 or thefmajor beliefs or practises of her
religion. She replied that she did not know. Thidunal asked her what it means to her to
be a Christian. She replied that after she watismashe just became a Christian but she
seldom reads the Bible. She does not know whysGanis celebrate Christmas.
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The Tribunal put to the applicant that she arriveAustralia in July 2007, her student visa
expired in March 2010, she started attending chiurdday 2010 and got pregnant [in] 2010
but did not lodge a protection visa applicationiluviy 2011. It asked why she waited so
long to lodge a protection visa application. Sé@ied that she did not want to apply as a
refugee but then the Department came to her howheaid that they were going to detain
her. She was pregnant and afraid. The Triburkadag/hy she did not want to apply for a
protection visa if she was afraid to return to @Ghirshe replied that she was pregnant and
could not go back. Her mother called her cryirlinig her not to go back because she would
have to have an abortion. The Tribunal put toaibylicant that the delay in lodgment of her
application suggests that she does not have amgefear and if she did have a genuine fear
of abortion given that she has now had the babyeHenger holds that fear. The applicant
replied that if they returned to China they wouid be fined. Also, if they want to have
another baby they definitely cannot go back becadssn her mother gave birth to the
applicant’s brother she was arrested and fined.

The Tribunal put to the applicant that it did nppeaar that she has any genuine interest in
Christianity given her evidence to the Tribunal atbloer practise of Christianity and
therefore it appeared to the Tribunal that she dowolt practise Christianity if she was to
return to China. She replied that if she gets iimihe future she would. Currently she
cannot go because she has the baby and it is ndisy.Tribunal put to her that the baby was
only born in [recently] and she has only attendececsince June 2010 so it is not just
because of the baby. The applicant replied theshstd moved so it was not very convenient
to go to church. Also at the beginning of the pratgy she was quite sick and therefore
could not go.

The Tribunal asked whether she knew the differdrateeen a registered and unregistered
church in China. The Tribunal asked why she cowldonactise her religion through a
registered church in China. She replied that sti@ot know but an uncle told her that she
cannot go back.

The Tribunal put to her that the country informattbe Tribunal has suggests that Fujian is
one of the most tolerant provinces in China intretato religion, particularly Christianity
and that many Christians are able to practise thediefs within Fujian without difficulty,
including in registered churches and in unregistér@use churches. This may suggest that
there is not a real chance that she would be sutgjgersecution if she was to return to
China on the basis of her religion. The applicaptied that she did not know about this.

The applicant stated that she had no other reasf@at returning to China.

The Tribunal discussed with the applicant the reed to consider the reason that an
applicant has undertaken activities in Australiastated that if it did not think that it was
being given a truthful account of what happenedat consider that the activities in
Australia were undertaken solely for the purposstEngthening the protection visa
application. If that was the case the Tribunal lddae required by law to disregard those
activities in assessing the claims. The applicaplied that her activities were not for the
purpose of her refugee claim.

The Tribunal put to her that in her written statetr&he had raised a number of claims in
relation to the effects of being unmarried includgocial ostracism, rejection by the family
and inability to find a husband. The Tribunal puher that given her evidence that she and
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[Mr A] would get married these claims no longer lgpphe applicant’s response indicated
that she agreed.

The applicant had no other comments.
FINDINGS AND REASONS

On the basis of her Chinese passport, provided hdthapplication, the Tribunal finds that
the applicant is a citizen of the People’s Reputfi€hina. The Tribunal finds that the
applicant is outside her home country. There thing in the evidence before the Tribunal
to suggest that the applicant has a legally enédnleeright to enter and reside in any country
other than her country of nationality, the Peopké&public of China. Therefore the Tribunal
finds that the applicant is not excluded from Aals#r's protection by subsection 36(3) of the
Act.

The applicant claims to fear returning to Chinalombecause she has had a child born in
Australia out of wedlock and therefore if she waseaturn to China she would be penalised
for having breached Chinese family planning laB$e also claims to fear returning to China
because she is Christian.

The Tribunal accepts the difficulties of proof fddey applicants for refugee status. In
particular there may be statements that are naegtible of proof. It is rarely appropriate to
speak in terms of onus of proof in relation to adistrative decision making: see

Nagalingam v MILGEA & Anof1992) 38 FCR 191 andcDonald v Director-General of
Social Securityf1984) 1 FCR 354 at 357; 6 ALD 6 at 10. The Unitations High
Commissioner for Refugeesfandbook on Procedures and Criteria for DeterminRefugee
Status Geneva, 1992, at paragraph 196-197 and 203-204méses the particular problems
of proof faced by an applicant for refugee status states that applicants who are otherwise
credible and plausible should, unless there are geasons otherwise, be given the benefit of
the doubt. Given the particular problems of priaafed by applicants a liberal attitude on the
part of the decision maker is called for in assepsefugee status. However, the Tribunal is
not required to accept uncritically any or all gdéions made by an applicant. Moreover, the
Tribunal is not required to have rebutting evideacailable to it before it can find that a
particular factual assertion by an applicant hafoeen made out. In addition, the Tribunal is
not obliged to accept claims that are inconsisietit the independent evidence regarding the
situation in the applicant’s country of nationali§eeRandhawa v MILGEA1994) 52 FCR

437 at 451per Beaumont Belvadurai v MIEA & Ano1994) 34 ALD 347 at 348 per
Heerey J an#&opalapillai v MIMA (1998) 86 FCR 547.

Claims relating to family planning laws

The Tribunal accepts that the applicant has hddld loorn in Australia out of wedlock when
she was [age deleted: s.431(2)] years old andahg ®father was [age deleted: s.431(2)]
years old. The applicant claimed that she woulthb®each of Fujian’s family planning
laws because she had a child at an age before whectvas legally allowed to marry. The
Tribunal does not accept this claim. Article Glug Marriage Law of the People’s Republic
of Chinastates that women can legally marry at the ag@@fr2l men at the age of 22.

! People’s Republic of China 2001, ‘Marriage Lawtid People’s Republic of China’, Adopted at ther@hi
Session of the Fifth National People’s CongresSeptember 10, 1980, and amended in accordance with
“Decision Regarding the Amendment (of Marriage Lafithe People’s Republic of China)” passed at 21st
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Therefore, based on the applicant’s own evidenoataiter and [Mr A]’'s ages at the time of
the birth of their daughter, the Tribunal findstttieey were of marriageable age in China.
When this was put to the applicant she then chahgedlaim and stated that she would be in
breach because although she was entitled to miagrywas not entitled to have a child before
the age of 22 years old. The Tribunal does na¢tcthis claim. The applicant has not
provided any evidence in support of this claim, ehestating that this is what her parents
told her. The Tribunal is not aware of any regalad in China which restrict the age for
childbearing to 22 years old and can see no logasis for why the authorities would
introduce such a law when a woman is permitteddaymat 20 years of age.

However, the Tribunal accepts that if the applicaas to return to China she would be
considered to be in breach of Fujian’s Family PiagrRegulations because she had a child
out of wedlock. In general, couples are allowed ohild without being fined, however they
must meet requirements including being marriets forbidden for a couple to give birth
‘before the stipulated time’ under Article 14 oétRopulation and Planning Regulatidar
Fujian Province. Article 14 states:

Under any of the following circumstances, the chitiin is regarded as born before
the stipulated time by the Regulation:

(1) Those who give birth to a child before they metrried (including those who
become pregnant before they reach legally marrgige)’

The Tribunal accepts that the penalty for this wide# that she would be required to pay a
social compensation fee. The applicable socialpmreation fees for Fujian are set out in the
Fujian Family Planning Regulations of 2002rticle 39 of the regulations stipulates that the
fines are based on the corresponding number oktohthe average annual disposable
income of the urban residents or the net averageadimncome of the rural peasants of the
county in the year prior to the birth of the chilohless the actual annual income of the parties
concerned exceeds tHiguging is a largely rural ‘county-level city’ cdstng of 20

townships and their surrounding villages. Althotlgé applicant was unclear she indicated
that she thought her area would be considered. rétsguming the applicant is a rural
resident, for a first child born of wedlock the &pable social compensation fee would be
four to six times the annual per capita net incéoneural residents.The most recent income
statistics for Fujian, from theujian Statistical Yearbook 2018ive an annual per capita
disposable income for rural residents of 6, 68Qtier2009 yeat This gives a potential fine

of 26,720 and 40,080 Yuan ($AUD 3632 — 5560

Session of the Standing Committee of the Ninth dNeti People’s Congress on April 28, 2001
http://lwww.fmprc.gov.cn/eng/3625/3630/t18322.htmccessed 15 November 2010

2 population and Family Planning Regulation of FujiBnovince(Promulgated 26 July 2002, Effective 1
September 2002), UNHCR website

% Population and Family Planning Regulation of FujiBnovince(Promulgated 26 July 2002, Effective 1
September 2002), UNHCR websitetp://www.unhcr.org/refworld/pdfid/4242b7394.pdfAccessed 5
December 2011

* Population and Family Planning Regulation of Fujinovince(Promulgated 26 July 2002, Effective 1
September 2002), UNHCR websitetp://www.unhcr.org/refworld/pdfid/4242b7394.pdfAccessed 5
December 2011

® Population and Family Planning Regulation of Fujinovince(Promulgated 26 July 2002, Effective 1
September 2002), UNHCR websitetp://www.unhcr.org/refworld/pdfid/4242b7394.pdfAccessed 5
December 2011

® ‘Per Capita Annual Income of Urban and Rural Hbwégs, 1978-2009’ 201®ujian Statistical Yearbook
201Q Sec.6-1, Fujian Provisional Bureau of Statistvebsite
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The applicant claimed that she would be arrestetidwing breached Fujian’s Family
Planning Regulations. The Tribunal does not acttggitthere is a real chance of this
occurring. The following Independent Informatiowlicates that returning Chinese may be
treated more leniently. Document CHN103033.E da&@01/09 from the Research
Directorate Immigration and Refugee Board of Caratiases:

Parents responsible for pregnancies or births wttpermission in China could face
difficulties but Chinese couples living abroad act bound to the One-Child-Policy.
Chinese citizens studying or working in foreign owoies can return with more than
one child without any serious problem.

In general, people who return to China from abradactively welcomed back to
the motherland, and children born outside Chingeligrforgiven.

In addition, according to a 2004 DFAT report, imgeal, Fujian was said to have one of the
“least coercive family planning regimes in China&ccording to the report, enforcement is
undertaken by local authorities and some enfongelygplanning rules more vigorously than
others. This has resulted in a “patchwork of défe rules and enforcement across the
province” Rules are more strictly enforced in lduger cities such as Xiamen and Fuzhou
and in areas where state-owned industry is strosgeh as the steel making city of
Sanming. This is less so in the poorer countrysi#guding mountainous or coastal fishing
areas where one child families are less comfhéwcording to the US DOS, “Fujian
province’s lax enforcement of family planning ruless been criticized in the official press”.
The report notes that) rural areas two children were often permittechauit the necessity of
paying a fine for the second childA 2000 fact-finding mission by the Canadian enslyds
Fujian assessed that the family planning policiesewess effectively enforced than in other
parts of the country. The report states:

It is evident that to date the Fujian local authesiin the four counties
visited have lacked the capacity or will to effeety implement the
Central Government’s national birth control poli€yjian is far from
Beijing and a long tradition of false reportingaentral authorities and
only feigned compliance with national edicts isyeell established in
the province’s history?’

Compliance was said to be encouraged more throwgmiives than through enforcement.
In all the counties visited by the mission, it weed that extracting social compensation
fees from villagers was difficult. It was also falithat family planning officials were
required to pass qualifying examinations to denratstunderstanding of government birth
control policies and practicé.By the mid-1990s the use of coercion in enforasrhad

file:/Intssyd/refer/research/library/downloads/am#s20statistical%20yearbook%202010/en/html/0601-htm
Accessed 5 December 2011,

" According to the Commonwealth Bank website’s ‘FgmeExchange Calculator’
http://www.commbank.com.au/personal/international4-and-calculators/foreign-exchange-calculatoeffm-
exchange-calculator.aspxAccessed 5 December 2011.

8 Department of Foreign Affairs and Trade 20D&AT Report No. 287 — RRT Information Request:
CHN16609 22 April

° US Department of State, Office of Asylum AffaiByreau of Democracy, Human Rights and Labor, 1998,
China: Profile of Asylum Claims and Country Conditip14 April, Section IV 1.b.2 ‘Claims based on caeec
family planning’

19 Immigration and Refugee Board of Canada 2@X42323 — Report of a fact-finding mission to Fuzhyp
political counsellor, Canadian Embassy, Beijirx3 March
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come to be seen as a clear violation of centratpaind officials had been ordered not to use
forceful methods?!

Also, the applicant stated that she and [Mr A] glamarry which the Tribunal considers
would be likely to be viewed favourably by the aurities, although it would not mitigate the
obligation to pay the social compensation fee patliabove. In light of all of the above, the
Tribunal does not accept that there is a real ahémat the applicant would be arrested as a
result of the birth of her daughter outside of voedl

The applicant also claims that she would not be &d®have another child in China (although
she also claimed contradictorily that her familyulgbforce her to have another child)
because of China’s one child policy. The Tribumadepts that the birth a second child to her
in China may be in breach of Fujian’s Family PlamxghRegulations, although the Tribunal
notes that according to Article 10(5) of tRepulation and Family Planning Regulations of
Fujian Province(The Regulationsa rural couple can apply for permission to havecsd
child if the couple only have one daughteArticle 13 of the regulations states that a time
span of four years is required before having anamul second chiltf

However, even if the applicant was in breach ofdfg family planning laws and was
penalised for this it is well established that eoéonent of a generally applicable law does
not ordinarily constitute persecution for the pug® of the Conventiolpplicant A & Anor
v MIEA & Anor(1997) 190 CLR 225 per McHugh J at 258 referrinyamg v Carrol(1994)
852 F Supp 460 at 467) for the reason that enfoeoef such a law does not ordinarily
constitute discriminationGhen Shi Hai v MIMA2000) 201 CLR 293, at [20]). As Brennan
CJ stated in Applicant A [at 233]:

... the feared persecution must be discriminatonyjlt].must be “for reasons of’ one of [the
prescribed] categories. This qualification ... exligls persecution which is no more than
punishment of a non-discriminatory kind for congation of a criminal law of general
application. Such laws are not discriminatory andiphment that is non-discriminatory
cannot stamp the contravener with the mark of ‘ge#s.

The Tribunal accepts that Article 39 of the abaamify planning regulations provides for
social compensation fees to be levied against iddals for family planning breaches,

stating that Anyonewho violates this Regulation by one of the acteti below shall be
ordered to pay ...” the fees (Tribunal emphasis). Thieunal also notes evidence that the
Fujian Province Birth Planning Committee stipulatest social compensation fees are based
on net per capita income levels for rural househaltd disposable per capita income for
urban households, indicating an apparently disastedd application of the regulation.

The Tribunal has no evidence, and the applicans doéclaim, that Article 39 is applied
more harshly than are equivalent family planninguiations to residents of other provinces.
The Tribunal is not satisfied that it is. When askethe hearing whether there was any
reason that the laws would be applied to her irseridninatory manner the applicant initially
claimed that they would be because of the sex otlhiél. However, when questioned

! Greenhalgh, S. and Winckler, E. 20@hinese State Birth Planning in the 1990’s and Bel,0US
Department of Justice, Immigration and Natural@atervice, Citizenship and Immigration Servicebsite,
September, p 1hEttp://www.uscis.gov/files/nativedocuments/pschriLpdf— Accessed 15 November 2010
2 population and Family Planning Regulation of FujiBirovince(Promulgated 26 July 2002, Effective 1
September 2002), UNHCR website, Article 10.

13 population and Family Planning Regulation of FujiBrovince(Promulgated 26 July 2002, Effective 1
September 2002), UNHCR website, Article 13.
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further on this the applicant stated that she wésrning to her family putting pressure on her
to have another child because her child is agiich is not considered as a good as a boy in
her local area. The Tribunal does not considertthbe discriminatory enforcement of
Fujian’s family planning laws. The applicant th@daimed that she would be discriminated
against because she is a Christian. As discusded the Tribunal does not accept that the
applicant is a Christian or would practise Chrisitiaif she was to return to China and
therefore does not accept that she would be peddiy the authorities to be Christian or be
discriminated against as a result of this. Itimatsbeen claimed, and there is no evidence to
suggest, that the family planning regulations afereed in a discriminatory way within
Fujian in relation to any other group to which #pplicant might belong, or be perceived to
belong. The Tribunal is therefore satisfied thain@ts family planning policy enforcement in
Fujian province, prompted solely by the applicapésents having breached the regulations
by choosing to have a child out of wedlock, woutd Ine discriminatory in the Convention
sense.

Claims relating to Christianity

The applicant claims to have become a Christiacesamriving in Australia. The Tribunal
found her evidence in relation to this to be vempersuasive and is not satisfied that the
applicant has become a Christian or is committgatacticing Christianity.

The applicant stated that she considered hers&liiristian because she had been baptised.
She stated that the reason she was baptised wasseezn “uncle” in the church told her she
should get baptised. She claimed that she had'gmle a course leaning about Christianity
before the baptism but could not remember any®friformation she had learnt. The
Tribunal considers that this demonstrates a lactoofmitment to Christianity and her
inability to recall details of the course demon&saa lack of interest in the subject matter.

The applicant stated that since she was baptisédna 2010 she has only been to church
once and that she has only ever listened propeidysermon once and on the other occasions
that she attended church she left quickly. Thdiegmut claimed that the reason for her lack

of attendance at church was that she previouslyahabortion, then later she was pregnant
and then she moved. The Tribunal is willing toggtdhat she may have had to rest for a
short period of time following an abortion or tishie may have been ill for some time during
her pregnancy. However, the Tribunal does not@dbat any of these reasons would be
sufficient reason for a committed Christian noattend church more than once in nearly a
year. Rather, the Tribunal considers that her tdaktendance at church demonstrates a lack
of real interest in Christianity.

Furthermore, the applicant stated that she “vamlyaprays and does not read the Bible
regularly (for example she has not read it sineeblby was born). Again the Tribunal
considers that this demonstrates a lack of inténeShristianity. Even if a Christian was
prevented from attending church due to illnessestraints the Tribunal would expect them

to continue to practice their religion at home whike applicant does not appear to do in any
meaningful way.

Finally, the Tribunal found that the applicant fedchost no knowledge of Christianity. She
was unable to describe any of her beliefs or prastishe could not describe what it meant to
be Christian (other than that she had been baptiskd did not know who wrote the Bible,
she did not know why Christians celebrate Christrahe could not recall any stories or
content from the Bible and she stated that wherreste the Bible she read it “like a novel”.
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Therefore the Tribunal is willing to accept tha tipplicant has attended church in Australia on
a few occasions and that she was baptised in Juie 2I'he Tribunal accepts that at that time
she had some interest in Christianity, althoughTtiigunal considers that this was only brief and
very superficial. However, the Tribunal does notept that she was baptised because of any
genuine commitment to Christianity but rather beseatiwas suggested by an uncle that she do
this. Since her baptism she has demonstrateditteynterest in Christianity and the Tribunal
does not accept that she now has any ongoing stterln this context, the Tribunal has
considered the provisions of s.91R(3) of the Aat,Has not applied them, because the Tribunal
accepts that the applicant attended the churchcsesrand was baptised at the request of her
friend and because at that time she had some pgasgerest in Christianity, and not to
strengthen her claims for protection. The TribudwEs not accept that the applicant has not had
time to practise Christianity in Australia sincertgebaptised or that she would practise it in the
future if she had time.

The applicant stated that she has not told hedyamiChina about her interest in

Christianity. The Tribunal considers that thibéecause she does not have any genuine
interest in Christianity and finds that for thissen, she would not practice Christianity if she
was to return to China and therefore would notdérsgcuted for this reason. Although the
Tribunal accepts that the applicant has been lehtizdoes not accept that she would
practice Christianity in China and therefore doesatcept that she would be known to
others as a Christian despite being baptized. efbier the Tribunal does not accept that she
would be persecuted solely for the reason of halvewn baptized.

Other claims

The applicant made a number of claims in her wriiatement relating to the welfare of her
child if she was to return to China, including h&ability to access employment opportunities
and social services. As discussed with the apmliaathe hearing the application before the
Tribunal does not include her daughter. Therefitrese are not claims relevant to the
applicant’s current application.

The applicant also made a number of claims in hdten statement about the effects of
being an unmarried mother in China, such as ditiesifinding a husband, being disowned
by family, denial of access to residency permigidl of education and employment,
rejection of household registration and social arelf The applicant claimed that these
difficulties would result from her being a membétloe particular social group of “single
mothers’ and/or unmarried woman with a child” Howewat the hearing the applicant stated
that she and [Mr A] plan to get married and, asuised above, the Tribunal considers that
they are now of marriageable age in China. Theyatso of marriageable age should they
choose to marry here in Australia. As put to theliaant at the hearing, the Tribunal
therefore considers that she not be returningsasge or unmarried mother and that these
claims no longer apply and she would not suffer pergecution on this basis.

Having considered the applicant’s circumstancegusarly and on a cumulative basis, the
Tribunal is not satisfied that there is a real cwathat the applicant would be subject to
persecution for any Convention reason if she reito China now or in the reasonably
foreseeable future.
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CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



