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ORDERS
(1) The application is dismissed.
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and disbursements of and incidental to the apphican the sum of
$5,000 in accordance with rule 44.15(1) and iter) Of Part 2 of
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1779 of 2007

SZJBH
First Applicant

SZJBI
Second Applicant

SZJBJ
Third Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL

Second Respondent

REASONS FOR JUDGMENT

I ntroduction and background

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal”). The decision was signed 30 April 2007
and was handed down on 10 May 2007. The Tribuffaimed a
decision of a delegate of the Minister not to grémé applicants
protection visas. | adopt as background, for theppses of this
judgment, paragraphs 2 through to 5 of the Ministewritten

submissions filed on 16 August 2007:
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The applicant husband and wife most recently adriveAustralia on
2 January 1998: relevant documents (RD) 139.2.irHom (the third
applicant) was born in Australia on 2 April 1998DR32. The
applicants applied for the visas on 6 May 2003: R{34. The
delegate’s decision refusing the visas was maded dday 2003:
RD 38-47, and renotified to the applicants on 10r&ary 2006:
RD 56-65.

The applicants applied to the Tribunal for review I8 March 2006:
RD 68-71. On 22 March 2006 the Tribunal wrote lie fapplicants
pursuant to s.424 of th®ligration Act 1958(Cth) (“the Migration
Act”): RD 93. The Tribunal held a hearing on 28rih@006 and on
the same day wrote to the applicants pursuant4@®44. of the Act:
RD 126-127.

This decision of the Tribunal (differently constiéd) was set aside by
consent on 22 November 2006 by Scarlett FM (RD 169),
following which the Tribunal held a further hearimgp 13 February
2007: court book, page 180. On 14 February anM&@h 2007 the
Tribunal wrote to the applicants pursuant to s.42RB 200-204, 213-
216.

As ultimately presented to the Tribunal, the ampilicwife claimed to
fear persecution in China for reason of her refigoo membership of a
particular social group, being a Falun Gong (FGcptioner. The
Tribunal held the applicant husband could not ajpglya member of the
applicant wife’s family unit, as he had originatltyade specific claims
to fear harm in Taiwan, although he retracted thesere the Tribunal:
RD 283.4. It also held that the applicant wife Idomiot transform her
original claim as a member of her husband’s famniit into a separate
claim on her own account: RD 283.9-284.6. Howether Tribunal
also went on to consider the applicant wife’s ckimn her own
account on the assumption that its view of the Mas wrong:
RD 284.6. In the result, the Tribunal was not Sed that the
applicant wife or husband were credible, and carsd that the
applicant wife had studied FG from September 2@0Support her
application for refugee status: RD 286.9, and &pops.91R(3) of the
Migration Act to disregard this conduct: RD 287.8.found that the
applicant wife did not genuinely hold FG beliefsldrad fabricated her
claims to this effect to attempt to remain in AaB#: court book, page
287.7.

The application

2. The applicants rely upon a show cause applicatiea fon 6 June
2007. The applicants assert notification of thddmal decision on
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10 May 2007. 1 find that the application was fildhin time. There
are four grounds within the application:

Ground One

The second respondent erred in law, that error goito

jurisdiction, in finding that because the seconglagant did not
articulate claims pursuant to schedule 2, subcl@86.211(a) of
the Migration Regulationg“the regulations”) at the time of the
application, the second applicant could not valighake such
claims on review, nor did the second respondentHhavassess
them.

Ground two

The second respondent erred in law, that error goito
jurisdiction, in its application of section 91R(8) the Act, and/or
took into account and irrelevant consideration, ok into
account a matter that it was not permitted to tak® account
under that section, in using the second applicamtislence about
her conduct offalun gong in Australia together with its
conclusion for the reasons for that conduct to finat she would
not practice falun gong upon her return to China.

Particulars

Having found that the second applicamisnductof falun gongin

Australia was to be disregarded for the purposessettion
91R(3) of the Act, the second respondent was abligexclude
it, and any conclusions drawn about it, from itssioleration,
instead asking whether or not a person with thewkaedge and
understanding of the second applicant was a coraditilun

gong practitioner likely to be at real risk of harm upaeturn to
China.

Ground three

In the alternative to ground 2, the second responéered in law,
that error going to jurisdiction, in its applicatio of section
91R(3) of the Act, in holding that it should disxed) the
consequence®f the second applicant's conduct in Australia
pursuant to 91R(3)(b), rather than simply disreg#éné conduct
itself.

Particulars
The second respondent was obliged to ask whetherobithe

conduct of the Chinese authorities (rather thand¢baduct of the
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second applicant herself) in monitoring the actdst of falun
gong practitioners in Australia was such that shesvat risk of
harm upon her return to China.

Ground 4

The second respondent erred in law in failing teetanto account
“third party evidence” being the evidence that thetnesses
provided in relation to the conduct of the secomgpleant, the
conduct of the Chinese authorities in Australia aride
persecution of falun gong practitioners in Chinalibving that
such evidence was excluded by section 91R(3).

Particulars

The second respondent was obliged to consider msgdérom
Liljao Zhao, Zhihui Yan, Lilian Peng and the awdile
independent evidence respecting the persecutiofaloh gong
practitioners in China notwithstanding that it wasquired to
disregard the second applicant’s conduct in Australs a falun
gong practitioner. This evidence was significaméievant to the
issue whether the second applicant would be, or aleady
been, identified by the Chinese authorities as knfagong
practitioner and therefore at risk of suffering pecution in
China.

3. Ground 2 in the application was not pressed. Hpi@nts rely upon
the other three grounds.

4. The only evidence | have before me is the boolet#vant documents
filed on 10 July 2007.

Submissions
5. The applicants make the following submissions iatien to grounds
1, 3 and 4:
Ground one

At RD283-4, the Tribunal found that, because theosd

applicant did not make any independent claims ia fiust,

second, and third applicant’s protection visa apgtion, she was
not entitled to advance claims in her own rightreniew.

866.211 is as follows;
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Criteria to be satisfied at time of application.

The applicant claims to be a person to whom Austitahs
protection obligations under the Refugees Convardiad:

(@) makes specific claims under the Refugees Guiore
or

(b) claims to be a member of the same family asita
person (the claimant) who:

() has made specific claims under the Refugees
Convention; and

(i) is an applicant for a Protection (Class XA)
visa.

It is to be noted in relation to “the time of apgtion” criteria,
that it is sufficient if an applicant meet eithex) (or (b), yet it is
self-evidence that an applicant may meet both;nailjamember
may “make specific claims under the convention”daiaim to
be part of the same family unit as a co-applicafhe form itself
recognises that possibility. In other words, itaes “inclusive
or”; you may satisfy either, or both.

It is settled law that a primary applicant who dasst meet the
“time of application criteria” because they do ndéadvance

specific claims under the Convetion” may, nonetsldave that
failing (which would lead to invalidity) cured upaeaview in the
Tribuna (see for instance, Full Federal Courilmaz v Minister

for Immigration & Multicultural Affairs[2000] FCA 906).

The claim is both valid, and they are capable ofeting the
criterion for the grant of the visa, despite notvimy made
“specific claims under the Refugees Convention”.

This principle must apply, as a matter of logic,ra@tation to an
applicant who in their original application alreadsatisfied (b),
and subsequently “cures” their failure to satisg)(

Though it is not particularly well drafted, in ondér the “time

of decision” regulations (866.222) to reflect thepparent
intention of section 36(2)(a) and (b) of tMegration Act 1958

and as a matter of logic, it would appear that skction of
either 866.221 or 866.222 is required; “protectiabligations
under the Refugee Convention...” are only owed teragn with
their own claims, not to family members, with tlomsequence
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that if both 866.221 and 866.222 had to be satisfthen no
family members would be eligible for a visa, beeatey would
not be able to meet 866.221.

Therefore the Tribunal erred in its constructiontloé criteria for
the grant of the visa in holding that the secongl@ant’s failing
to meet 866.222, in circumstances where the seammiicant
had made claims under 866.221, was fatal to thelicaus’
claim.

Ground three
Section 91R(3) is as follows;

(3) For the purposes of the application of thet And the
regulations to a particular person:

(@) in determining whether the person has a-well
founded fear of being persecuted for one or more
of the reasons mentioned in Article 1A(2) of the
Refugees Convention as amended by the
Refugees Protocol;

disregard any conduct engaged in by the person
in Australia unless:

(b) the person satisfies the Minister that thespe
engaged in the conduct otherwise than for the
purpose of strengthening the person's claim to be
a refugee within the meaning of the Refugees
Convention as amended by the Refugees
Protocol.

In SZHAY, the Court held (in paragraph 36) ..., in relation t
section 91R(3), that it would not apply

where the information about the applicant’'s condinct
Australia is introduced by a decision maker or sdmed

party. It would be absurd to impose on an apptieanonus
of satisfying a decision maker that information @wkdonot

be disregarded where it is not the applicant’s rimfation

(And see also paragraph 39.)

In this case, the first Tribunal took evidence framwitness
(RD147.21; and see RD241.38), ..., who had submisted
statutory declaration (at RD97) attesting to havipgactised
Falun Gong with the second applicant in public, ataking that;
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Her movements of the exercises are one of the atasirate
| have ever seen, | believe that she has beenigractor
quite a long time.

It is apparent that additional details were providen her oral
evidence, including that the applicant “practisetmast every
day”, and that “she was told that [the applicant dhdearnt it
from her mother many years before]).

It is the Tribunal who calls witnesses (at sectid@6(3)),
therefore, the evidence obtained from the witneghis case was
not evidence “introduced by the applicant”.

Support for that proposition is also found by wdyaoalogy in
SAAP v Minister for Immigration and Multicultural nd
Indigenous Affairs(2005) 79 ALJR 1009 (et al), which confirms
that evidence obtained from witnesses called dogsati within
424A(3)(b), as it is not information thatHe applicantgave for
the purpose of the applicant....” (remembering tmeSAAP, the
evidence was taken from the applicant’s daughter).

If His Honour in SZHAY is correct, then the Tribunal was
obliged to consider the evidence, adduced fromwtiieess, that
the applicant was publicly practicing Falun Gong€arly every
day” in Hornsby, and by implication, to considerettsecond
applicant’s sur place claim, as supported by theness.

The Tribunal would then have erred in not doing aod in
finding that section 91R(3) applied to all of tleeand applicant’s
conduct (at RD287.30), and not only the evidenahaif conduct
adduced by the applicant herself.

His Honour’s reading, with respect, allows sect®ibR(3) to be
read more consistently with Australia’s internat@bmobligations,

which do not place any bona fide requirement oruesyseekers;
such a requirement would add a gloss on the plasndgs of the

Convention (se®IMA v Mohammed[2000] FCA 576). On the
other hand, a reading as urged upon the Court waositdply

reflect an evidentiary exclusion based upon theslistsility of the

asylum-seeker’s self-reporting.

Ground four

Ground four urges a statutory interpretation comesig, as in
ground three, with the obligations Australia haslartaken under
the Refugee Convention. On this interpretatiore tonduct
engaged in within Australia is to be disregardectualuating the
applicant, and cannot be used either to supporiveaken the
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applicant’s claims in relation to their past of fwé beliefs or
conduct.

Again, it is an evidentiary exclusion. It reflecsview that

conduct which is self-serving is unreliable in &sseg the

genuineness of the applicant’s claim, thereforasitexcluded.
However, evidence of the consequences of the consluwot

excluded. If the exclusion is read in this wayenththe

independent evidence fihe three witnessesghould have been
taken into account in determining the claim, inestvords, the
Tribunal was still obliged to consider whether agm who had
engaged in the conduct which the applicant engagedhs likely

to have come to the attention of the authorities] was at risk of
harm upon their return.

6. The Minister’s submissions on the grounds presseasfollows:

Ground one claims that the Tribunal erred in holglithat the
Applicant wife could not make independent claim&reethe
Tribunal. The Tribunal rejects the argument thiabhas power to
“transform” the Applicant’s wife's original statuas a member of
her husband’s family unit at RD 284.4. The Tribisneonclusion
Is consistent wittsunarso v MIMA(2000) 99 FCR 125 (Katz J)
at [49], [59-60] and cases there cited, and witi120/00A v
MIMA (2002) 116 FCR 576 (Kenny J) at [59-60] aNAEA of
2002 v MIMA [2003] FCA 341 (Gyles J) at [13-14] (concerning
the effect upon family unit members of the death pfincipal
applicant before the Tribunal’s decision). CI plainly
applied to the Applicant wife, and she equally mplaifailed to
satisfy it because the Applicant husband had nenlgranted a
protection visa. Accordingly she did not satidfe tcriteria for
the visa and so it had to be refused: s 65(1)(hhe case of
Yilmaz v MIMA (2000) 100 FCR 495 (FC) referred to in the
Applicant's Submissions concerns the Tribunal'sspiction to
deal with invalid applications, and has no relevanto the
construction of cl 866.222.

Accordingly ground one fails. The Applicant’s Budsions para
1 acknowledge that in such a case the Applicatiamstinbe
dismissed. The remaining submissions are accadimade on
the basis that ground one succeeds.

Ground three claims that the Tribunal misapplied®BR(3) in
disregarding the consequences of her actions ictiaag FG in
Australia. The Applicants Submissions claim tisidecause a
witness called by the Applicant wife also gave ewvie that she
practised FG in Australia. The Tribunal found thhis evidence
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did not outweigh its concerns as to the Applicaif¢'svcredit: RD
286.5. This does not involve disregarding the &g#1 evidence
pursuant to s 91R(3), so this ground fails. It mainbe that the
consequences of s 91R(3) can be avoided simplyaliyngc
corroborative evidence from a witness. If the tindl is satisfied
s 91R(3) applies then the conduct concerned - eifen
corroborated by a witness - must be disregarded.th& Tribunal
held, at RD 288.3, it was only through the Applicavife’s
conduct, which had to be disregarded, that shedpaissibly be
considered to be at any risk of harm upon retur€tona. As the
Tribunal notes at RD 288.1, the facts are similar those
considered inSBCC v MIMA [2006] FCAFC 129, where no
error was found in the application of s 91R(3). oGnd three
accordingly fails.

Ground four is essentially the same as groundetlaed fails for
similar reasons. As already stated, the Tribundlmbt disregard
or exclude the evidence of the Applicant wife'snesses, but
found that this evidence did not outweigh its comgeRD 286.5.
This ground accordingly proceeds upon a false psenaind must
fail.

Reasoning

7.

The applicants concede that in order for them teumxessful in their
application they must establish jurisdictional erroboth the decision
of the Tribunal relating to the application of ttr&eria for the grant of
a protection visa and the decision of the Tribymatsuant to s.91R(3)
of the Migration Act. This is because the two arofighe Tribunal

decision concerning those matters stand indepelydehbne another
and each is capable of wholly supporting the Trdwtecision. The
first ground is directed at the finding by the Tmtal concerning the
criteria for eligibility for a protection visa. EhTribunal dealt with that
issue in the following terms:

The applicant husband as a person to whom Austrahias
protection obligations

The Tribunal is satisfied that the applicant husthdras made an
application for a Class XA visa and that this ididg subject to
review. While there is concern that he was app&ramaware of
the precise nature of this application, he did awibe the
application for residence in Australia which is thebject of this
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review and provide the appropriate level of detagicessary to
identify himself and the claims made.

The Tribunal is also satisfied that the applicantsband is a
national of Taiwan and no other country. He havéled using a
passport issued by authorities of that country had consistently
maintained this as his nationality as a result f hirth there.

In respect of cl.785.221 and cl.866.221, the Tradumust
consider whether the applicant husband is a persoved
protection obligations by Australia.

The Tribunal finds that the applicant husband id aoperson
owed protection obligations. His most recent onraldence given
to the Tribunal and confirmed in a subsequent sabion is that
he does not hold a subjective fear of harm shoeldelturn to his
country of nationality.

The original application form included claims tcetkffect that he
held such fear, however, the claimed past expeeemave been
abandoned. While in the hearing of 28 April 2006l aelated

written statements he did indicate he was unsuretadt would

happen if he did return, there has been no evidgmesented or
which is otherwise available to the Tribunal thadwid indicate

that a person such as the applicant has any chaofckeing

harmed on return to Taiwan. His previously advancidms of

potential harm arising from membership of the KMill daving a
wife of Chinese ethnicity do not rise above mercslation in

the Tribunal's view and there is nothing known e fTribunal

which suggests there is any likelihood of harmioa basis. The
most recent oral evidence and submission suppisriiaw.

As the applicant husband does not hold any feahayim on
return to Taiwan, he cannot be said to have a Welhded fear of
any harm, and as such is not owed protection ohbga by
Australia. He therefore does not satisfy the cremprescribed at
cl.785.221 or cl.822.221.

The applicant husband as a member of the applicamife’s
family unit

The applicant husband is not a person to whom suisels
866.221(b) or 785.211(b) apply as he made speddins to be a
person to whom Australia had protection obligati@isthe time
of the application. Clauses 866.222 and 785.222 am,

therefore, relevant to him. Their relevance to #pplicant wife
and son are considered below.
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Have the applicant wife and son made valid applicats for a
visa?

The Tribunal is satisfied that the applicant wifadason have
made a valid application for a Class XA visas. Ehetust be
some concern about the application in a context revhihe

applicant wife was unaware of the nature of theligpgion and

has given evidence that she did not sign the ampbic form.

This does suggest an act of fraud on the part efprson who
signed the form, however, the details of the appliovife and her
son were both included in the application with istght detail to

identify them. The applicant husband clearly inthdis wife
and son to be included as part of the applicatialthough they
were at the time of application included as the mers of his
family unit. Particularly, in the context of familynit members to
import a requirement that the individual was awafethe nature
of the application to be valid would present sonfécdlties in

respect of infant children.

While it has been argued that the Tribunal shout@reise its
curative powers in respect of the application ire tterms of
Yilmaz v MIMA (2000)100 FCR 495Thayananthan v Minister
for Immigration & Multicultural Affairs(2001) 113 FCR 297 and
Zubair v Minister for Immigration & Multicultural &ndigenous
Affairs (2004) 139 FCR 344, these are not necessary pentf
the validity of the application. In the TribunalBiew, the
applications, made with appropriate authority andffeient
identifying detail, must be considered valid andsidered in the
context of the legislation governing the grant ¢ss XA visas.
The impact of those decisions identified in conpactwith
clauses 866.222 and 785.222 is discussed below.

Must the applicant wife satisfy criterion at clause85.222 or
866.2227?

In the Tribunal's view, the applicant wife must mihese relevant
provisions and does not do so. It has been sulinttiat the
various authority supports a conclusion that thdede of not
having advanced specific claims to be a person twonw
Australia has protection obligations at the timeapplication can
be cured by the provision of such claims to thedimal. This, it is
said, would have the effect of converting the aapii wife from a
person referred to in subclauses 866.211(b) and.2ZA3%b), to
one referred to in subclauses 866.211(a) and 78%&)1In this
event, it is said, clauses 866.222 and 785.222 dvdwalve no
application to her. In the Tribunal's view, the egit cases do not
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support this view, and there is no direct judiat@nsideration of
this point.

While the curative powers of the Tribunal in redpsqorocedural

matters do exist is some circumstances, in theufels view the
construction of Parts 785 and 866 is such thatné aloes not
advance specific claims to be a person to whomralisthas

protection obligations at the time the applicatimmmade, then
one must be considered against the provisionsaunfsels 785.222
and 866.222 at the time of decisiofihe Tribunal does not
believe that it has any power to transform the s®tof an

applicant, established at the time of applicatioduring the

processing of the same application.

Those cases referred to on the applicants’ beha#l,din fact,
with circumstances where it is in dispute whethervalid

application has ever been made. In this matter, aidv
application has been made, but on the basis onlpenig the
member of a family unit of a person who has madecip

claims, that is a person to referred to in subckE§85.211(b)
and 866.211(b). These provisions clearly applyhe applicant
wife, in the Tribunal’s view, and as the applicamntsband will not
be granted a protection visa, she cannot meet tbgigons of
either clauses 785.222 or 866.222.

Whatever the merits of her specific claims to Ipeison to whom
Australia has protection obligations, those canraiter the
position in respect of this application.

The Tribunal acknowledges that this issue is natarty
determined and has, therefore, decided that it Eh@oensider
that its view of this matter may be wrong. In ligitthat, the
Tribunal believes it is appropriate to consider,thre alternative,
whether the applicant wife meets the provisions| 385.221 or
cl.866.221 (emphasis added)

8. The Tribunal went on to consider the applicant wifdaim but found
that that claim, being sur placeclaim, must be disregarded, pursuant
to s.91R(3) of the Migration Act as it was basedconduct undertaken
in Australia solely for the purpose of enhancing peotection visa
claims.

9. Clause 866.21 of Schedule 2 to the Migration Regpriarelevantly
provides as follows:

Criteria to be satisfied at time of application
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10.

11.

866.211 the applicant claims to be a person tomwl#wustralia
has protection obligations under the Refugees
Convention and:

(@) makes specific claims under the Refugees
Convention; or

(b) claims to be a member of the same family amit
a person (the claimant) who:

() has made specific claims under the
Refugees Convention; and

(i) is an applicant for a Protection (Class XA)
visa.

Clause 866.22 relevantly provides:
866.22 Criteria to be satisfied at time of decision

866.221 the Minister is satisfied that the apptices a person
to whom Australia has protection obligations unthex
Refugees Convention.

866.222 In the case of an applicant referred tgparagraph
866.211(b):

(@) the Minister is satisfied that the applicamst a
member of the same family unit as a claimant
referred to in that paragraph; and

(b) that claimant has been granted a Protection
(Class XA) visa.

Several things may be said about these clausest, €lause 866.21 is
not well drafted and, on a strict interpretatiorppears to be
inconsistent with s.36 of the Migration Act whiaklevantly provides:

(2) A criterion for a protection visa is that tla@plicant for the
visa is:

(@) a nomr citizen in Australia to whom the Minister is
satisfied Australia has protection obligations unttee
Refugees Convention as amended by the Refugees
Protocol; or

(b) a non citizen in Australia who is the spouse or a
dependant of a noncitizen who:
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() is mentioned in paragraph (a); and
(i) holds a protection visa.

12. It is plain that s.36(2) establishes separate r@itéor persons who
claim Australia has protection obligations to thend persons who are
a spouse or a dependant of such a person. Tke & not expected
to satisfy the Minister that Australia has protectobligation to them
(directly) under the Refugees Convention. Clawg@& &Ll in its terms
requires all applicants (whether persons claiminge#i-founded fear
of persecution or members of their family unit)ctaim that Australia
has obligations under the Refugees Conventiondmtht the time of
application. The word “and” at the end of the apgrwords of clause
866.211 appear to require members of family groofpslaimants to
establish at the time of application a claim totpction obligations as
well as being a member of the family group of asparwho is owed
protection obligations and makes specific claim&is could not be
what the drafter intended and if it was, the Regutawould be invalid
as being inconsistent with the Act. Further, thhaftthg of clause
866.222 compounds the problem by specifying seglgratiteria to be
satisfied at the time of decision. The first odgk is that the Minister
be satisfied that the applicant is a person to whaumstralia has
protection obligations under the Refugees Convandiod the second
Is that, in the case of family group members, thaidter be satisfied
that the applicant is a member of the same family as a principal
claimant and that that claimant has been granf@dtaction visa. It is
not stated whether the criterion in 866.221 is twital to or
alternative to the criterion in 866.222.

13. Perhaps because of the difficulties of interpretthg criteria, the
Tribunal has over time taken a lenient attitudeapplications where
members of a family group of principal applicantaka their own
claims for protection. It is not uncommon for sudhims to emerge
after an initial protection visa claim is lodgedome applicants are
initially inhibited to say anything other than whet said by the
principal applicant and only reveal their own claiffwhich may be
personal and embarrassing) when they become éntiblea private
hearing before the Tribunal. | have seen numeirsiances where the
Tribunal, reasonably and in my view, properly, adass separate
claims made by members of a family group of a po@icapplicant
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whether those were contained in the original ptaiac visa
application, in the review application, at somenpan between or even
after the review application has been lodged. &lea good practical
reason for that lenient approach. If the Tribusalnwilling or unable
to consider separate claims by a member of a pahatlaimant’s
family group, the only way in which those claimsidae considered is
if the Minister exercises his discretion pursuaat $48B of the
Migration Act. There are a myriad of possible girstances that may
give rise to a need or desire of a member of alyagnoup to advance
separate claims and it may be administratively mvemient for the
Minister to be called upon to consider all suclewmnstances.

14. It would be also artificial if applicants were npérmitted to amend
their applications following their lodgement. larficular, the Tribunal
stands in the shoes of the delegate and is experimzhduct a review
based upon the material before it at the time & thview. If
applicants are held to the terms of their origipabtection visa
applications the process becomes artificial and beagointless.

15. Notwithstanding all of the above, however, thereaighority in the
Federal Court, upon which the Minister relies, vhisupports the
decision of the Tribunal on the application of tn#geria. InSunarso v
Minister for Immigration[2000] FCA 57 at [49] and [59]-[60] Katz J
said:

As to the Minister's submission that the Tribunadl been under
no obligation to deal with any specific claim madeder the
Convention regarding the daughter, he relied intttespect on cl
866.211 of Sch 2 to thdigration RegulationgCth), dealing with
the criteria which must be satisfied at the timeplication for a
protection visa, and omMunkayilar v Minister for Immigration
and Multicultural Affairs(1997) 49 ALD 588 (FCA: Beaumont J)
and Mijoljevic v Minister for Immigration and Multiculiral
Affairs [1999] FCA 834 (Branson J; unreported; 25 June 999
both of those cases having construed cl 866.214ulistance, the
submission was that the effect of cl 866.211 is ahperson who
applies for a protection visa must choose betwegngdso by
making specific claims under the Convention respgct
him/herself and doing so by claiming to be a menabf¢he same
family unit as another person who has made spedgdiens under
the Convention respecting him/herself and who m®/lnerself
applying for a protection visa. The daughter, itsmvsaid, had
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fallen into the second of the two categories, s tio question
arose of the Tribunal's being obliged to deal wahy specific
claims under the Convention respecting her.

Applying cl 866.211 to Mr Sunarso's application fafugee
status in Australia, it appears to me to be appraierto treat that
application, not as an application made by him &das it was,
strictly speaking), but as though it were one magehim in

which he made specific claims under the Convenggarding

himself and, in so far as he had included other bes of his
family in it, as though it were also applicationsae by each of
those other family members themselves, applyinyitiye of

their family relationship to him.

In the circumstances which | have just outlinedohclude that
there was no duty on the Tribunal to deal with apgcific claims
under the Convention regarding the daughter, sa thaeed not
deal with the Minister's alternative submission amting the
Tribunal's treatment of the daughter.

16. | note that counsel for the Minister in this prodieg also appeared for
the Minister in that case. [1WV120/00A & Ors v Minister for
Immigration[2002] FCA 264 at [59]-[60] Kenny J said:

As the Full Court of this Court noted in Li at 53be Act "places
great emphasis on the need for a visa applicantdmplete a
prescribed application form". The Regulations d¢, 30 it seems
to me, permit the Tribunal to treat the applicaatsif they had
each sought a Protection (Class AZ) visa in hehigrown right.

As we have seen, the Regulations prescribed thiecappn to be

made by a family member of an applicant for a Ritiom (Class

AZ) visa. This is the form that the applicants clatgal.

In any event, even if it was open to the Tribunal have
considered their applications in this way, a resadiverse to the
applicants was inevitable. Having completed an mmajion in

December 1996 as a family member of an applicant ao
Protection (Class AZ) visa (in reliance on critari®66.221(b)),
none of the present applicants would have beentaldatisfy the
Tribunal that she or he met criterion 866.222(bjnce the
principal claimant had died without being grantedPaotection

(Class AZ) visa. Equally, none of them would hasenbable to
satisfy criterion 866.221(a) and avoid the needdtsfy criterion
866.222(b), since none of them had made specdimslunder
the Refugees Convention at the time of applicateyna visa.

Upon the death of the deceased, his applicatioraférotection
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(Class AZ) visa lapsed; and it became impossibi@iwife and
children to satisfy the primary criterion set down the
Regulations for a visa of the class sought by them.

17. Thirdly, in NAEA of 2002 v Minister for Immigratid2003] FCA 341
Gyles J agreed with Kenny J. He said at [13]-[14]:

Counsel for the applicant has sought to distinguisi reasoning
of Kenny J, which the Tribunal followed, in variouays. It is not
necessary to explore all of these arguments, asnynopinion,
one of the strands of her Honour's reasoning islfad this
application. At all material times, including theme of the
original application, the time of the Tribunal dsimn and the
present time, a necessary criterion to be estabtistor the grant
of a visa of the type applied for was that the rolant (in this
case, the husband) has been granted a protectiea. vihat
criterion has been incapable of fulfilment since teath of the
husband on 29 October 2001 (see Kenny J at 590.[60]

Counsel for the applicant sought to avoid this teby reference
to the decisions of Full Courts iDranichnikov v Minister for
Immigration & Multicultural Affairs (2001) 109 FCR 397 and
Soondur v Minister for Immigration & Multiculturalffairs
[2002] FCAFC 324. Dranichnikov considered a situation
different to that which exists here, namely, thataofamily
member who lodges a fresh application for a pratecvisa on
his or her own account after the death of the prynapplicant.
In any event, even if correct, the reasoningDranichnikov
would not assist the present applicant, as it wddde the result
that she had made no application for a viSaonduris a special
case, the reasoning in which may need to be rederesi. Be that
as it may, it dealt with the case of a child, not adult, and
considered the position which arises if a freskedapplication is
made on behalf of the child. In the present casis, quite plain
that the applicant deliberately applied for a praiien visa on the
basis that she was a family member of her husb&nohant and
not in her own right. There is a fundamental défere between
the two bases for a protection visa. In my opinibe, Act and the
Regulations require separate and specific applaraifor each. It
would not be open for the Tribunal to grant a poiten visa to a
person who had applied as a family member on tiséskihat that
person was a refugee. | agree with the reasoningesiny J in
V120/00Aat [59].

18. All of those decisions were made by single juddgethe Federal Court
in the original jurisdiction of that Court. Althgh not strictly binding
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20.

upon me, judicial comity requires that | follow theunless they are
clearly wrong. | am unable to say that they aready wrong.
Although not well drafted and although the predesens of the criteria
in Schedule 2 to the Regulations have changed sbatein recent
years, in general terms, the apparent intentioth@fcriteria is to give
effect to s.36 of the Migration Act which dividess& claimants into
those who assert protection obligations and thdsende on their coat
tails. One has to be one or the other. | do metepd to understand
why one has to be one or the other and why oneotamm both or
change one’s position prior to a decision. ThdUdmal's decision on
the application of the protection visa criteria wamsistent with the
presently available authorities and, hence, | aablento conclude that
it was infected by jurisdictional error.

Having disposed of the first ground of reviewsitsirictly unnecessary
to deal with the remaining grounds. However, in vigw, there is no
substance to those grounds and | will deal witimtiheiefly.

The applicants seek to draw support in relatiogrmund 3 from my
judgment inSZHAY v Minister for Immigration & Ang2006] FMCA
261. | have more recently consolidated the viewsave expressed in
relation to s.91R(3) iMZGDA v Minister for Immigration & Anor
[2007] FMCA 1152. In that case at [16] | said @ation to my earlier
decision inSZIBK v Minister for Immigration & Anoj2006] FMCA
1167:

In that case, | also considered whether a distorctcould be
drawn between conduct and information about condédt[11]-
[12] | said:

Having reached that conclusfothen, prima facie, the RRT
was required to disregard the applicant's conduct |
attending church in Australia. However, Mr Lloyfdy the
Minister submits that there is a distinction to deawn
between disregarding conduct and disregarding rimition
about conduct. He used, as an example, the hygmzhe
situation of a tribunal receiving anonymous infotioia that
an applicant had attended church in Australia foe t
purpose of attempting to bolster a weak claim of
persecution. [Mr] Lloyd submits that, while in that

! That the applicant had engaged in conduct to erehhis protection visa claims
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21.

hypothetical example, a decision maker may be reduio
disregard the conduct, the decision-maker is ngaired to
disregard the reason for the conduct.

The difficulties with that proposition are firshat the more
closely related the information is to the fact lo¢ ttonduct,
the harder it would be for decision makers to draw
meaningful distinction. The other objection is ganto that
that | raised inNSZHAY that it ought not to be possible for
decision makers to use information about conduct in
Australia to reject an application when it is ngaigable to
grant it. [T]hat would be inconsistent with thexdmage of
s.91R(3) as well as being unjust. Mr Lloyd dealthvithe
second objection by agreeing with a propositionmfrme,
that surrounding information may work in favour ah
applicant as well as against him. For exampleg@slicant
may seek to bolster a protection visa claim by gigain
conduct in Australia, not because the claim is weak
because the applicant is driven to do so by reafbirs fear.
That fear may be well-founded. If, to use another
hypothetical example, an applicant attends churoh i
Australia because of a well-founded fear of persenun
his country of origin and seeks to bolster thaine/ahen a
decision maker, on the basis of Mr Lloyd’'s subnussi
would only be required to disregard the conduct, the
reason for it. In that hypothetical example, mfation
relating to the intensity of the applicant's feaowd be
available to support the protection visa claimthaugh the
distinction is conceptually difficult and would, imany
cases, give rise to practical difficulties, | adcejme
proposition that the distinction is there to be mad

| also acknowledged that the Tribunal is obligedake into account
information obtained from someone other than thaiegnt about the
applicant’'s conduct in Australia where that infotioa was obtained

by the Tribunal itseff In the present case, at the request of the
applicant, the Tribunal took evidence from a wigix@®ncerning the
applicant’s practice of Falun Gong in AustraliaheTevidence given by
that witness is summarised by the Tribunal at R[3-266. The
witness gave evidence about his own involvemenh Wialun Gong
and the repression of the Chinese government ofinFabong

2 S7ZGDAat [17]
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23.
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practitioners. In relation to the applicant wifesnduct in Australia,
the witness provided the following information:

In respect of the applicant wife's involvement wialun Gong
the witness and his wife practiced with a grouprewday. In
January 2006, just after the New Year holiday,applicant wife
came to practice exercises with the group. She alas to
practice and did not need to be taught anythingr evement
was very accurate. In Sydney more than 30 peomecier, they
practice and then go home or to work. They do reehtime to
talk. One month later the witness’ wife asked thpliaant wife
some questions and they got to know each othesr Liaé¢ witness
became aware that the applicant wife did not knownes
activities and she was invited to join a study groo understand
more meaning of Falun Gong. She attended the Fristaygly
group in Parramatta and the witness informed her odher
activities. He understood that the applicant atiethdnostly, but
not every week.

The first time the witness had met the applicarfe wvas in
January 2006. He thought she could practice veryl atethis
time.

This was information obviously relevant to the Tmial in determining
what conduct the applicant had engaged in in Alisti@nd also in
relation to the purpose of that conduct for theppses of s.91R(3) of
the Migration Act, although the witness said litidé consequence
having a bearing on the applicant wife’s purpose.

It is plain that the Tribunal took into accountanmhation provided by
the witness in coming to a view about the purpok¢he applicant
wife’s conduct in Australia. At RD 286 the Tribursaid:

The other evidence relied upon in this respechad df withesses
who have known of the applicant’s practice sinceuday 2006.

These witnesses attest to the applicant wife'siderable skill in

the movements of the exercises in falun gong arsdsibmitted
that this could not have been learned between Sdjae 2005
and January 2006. It is also the case that the iappt

demonstrated an uncommon understanding of falunggon
movements and the basis of its beliefs in the hganeld on 28
April 2006 and still holds this knowledge. In th&btinal’s view,
this adds little to the applicant wife’s claims.
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25.

26.

27.

The Tribunal reasoned that, notwithstanding thdiegpt’s knowledge
of Falun Gong and expertise in the exercises, siteemgaged in the
practise of Falun Gong in Australia for the purpa$enhancing her
protection visa claims. It does not appear from Thibunal’'s reasons
that the Tribunal considered that there was angrothason for the
applicant wife’s conduct. The Tribunal concludedatt it must
disregard that conduct pursuant to s.91R(3). &pears to have been
an unobjectionable conclusion and consistent withdecision of the
Full Federal Court itsBCC v Minister for Immigratiof2006] FCAFC
129. While, hypothetically, the information proeml by the applicants’
witness might have been available to the Tribupalcbnsideration in
relation to some other issue, there was no obtigatn the Tribunal to
seek out other issues in relation to which the rimgétion might be
considered. | see no jurisdictional error in thddnal’'s approach.

Likewise, | reject ground 4. The applicant wifesele basis for her
protection visa claim was her practice of Falun gam Australia.

Having correctly found that it must disregard tbahduct, there was
no other basis to consider the applicant wife'sinclaon. The

information available to the Tribunal about the laggmt wife’s conduct
was taken into account for the purpose of detemgirwhether the
conduct must be disregarded. Having made thatsideci the

information ceased to be relevant.

| find that the decision of the Tribunal is freerr jurisdictional error.
It is therefore a privative clause decision and dpelication must be
dismissed. | will so order.

As to costs, | see no reason to depart from thetGoale. | will order
costs in the scale amount of $5,000. Those cdusilé only be
payable by the two adult applicants.

| certify that the preceding twenty-seven (27) paragraphs are a true copy
of thereasonsfor judgment of Driver FM

Associate:

Date: 18 September 2007
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