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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to have been born in {Tibavelled to Australia on an Indian
Identity Certificate. The applicant claims to bBemer resident of Tibet (China) and India.
The applicant arrived in Australia and appliedhte Department of Immigration and
Citizenship for a Protection (Class XA) visa.

The delegate decided to refuse to grant the vidanatified the applicant of the decision and
his review rights by letter. In refusing the vigghcation, the delegate found that the
applicant had a right to enter and reside in lragid that he had effective protection in India.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

MAIN ISSUE FOR DETERMINATION

The main issue before the Tribunal is whether &ffegrotection is available to the
applicant in India, given that he has resided tlseree the late 1990s and holds an Indian
Identity Certificate.

RELEVANT LAW

Under s.65(1) of the Act a visa may be granted drilye decision maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for the
grant of a protection visa are those in force witenvisa application was lodged, in this case
29 May 2007, although some statutory qualificatienacted since then may also be relevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citireAustralia to whom the Minister is satisfied
Australia has protection obligations under the gefts Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘ReéggProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeeks1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of Scleel8uo the Migration Regulations 1994.



Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people ateorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the Regulatiama fparticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illaéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not



satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseoiféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

PROTECTION OBLIGATIONS

Subsection 36(2) of the Act, which refers to Augtia protection obligations under the
Refugees Convention, is now qualified by subsesti®®(3), (4) and (5) of the Act. These
provisions apply to protection visa applicationsdman or after 16 December 1999 and
provide as follows:

Protection obligations

(3) Australia is taken not to have protection odfigns to a non-citizen who has not taken all
possible steps to avail himself or herself of &ty enter and reside in, whether temporarily or
permanently and however that right arose or isesged, any country apart from Australia,
including countries of which the non-citizen isatianal.

(4) However, if the non-citizen has a well-foundedr of being persecuted in a country for
reasons of race, religion, nationality, membersHig particular social group or political opinion,
subsection (3) does not apply in relation to thatndry.
(5) Also, if the non-citizen has a well-foundedrfézat:

(a) a country will return the non-citizen to anotheuntry; and

(b) the non-citizen will be persecuted in that ott@untry for reasons of race, religion,
nationality, membership of a particular social grau political opinion;

subsection (3) does not apply in relation to th&tfinentioned country.

The term “right” in subsection 36(3) refers to gdy enforceable right to enter and reside in
a country:Minister for Immigration & Multicultural Affairs VApplicant C(2001) FCR 154.
This means that where a non-citizen in Australedéegally enforceable right to enter and



reside in a third country, that person will notdveed protection obligations in Australia if
they not availed themselves of that right unlessciinditions prescribed in either s.36(4) or
(5) are satisfied, in which case the s.36(3) psachuwill not apply.

In short, under these provisions, Australia do@owe protection obligations to a person
who:

* has a right to enter and reside in any other cguntwhether permanently or
temporarily; and

* has not taken all possible steps to avail him/lec$¢hat right; and

» does not have a well-founded fear of Conventiortg@ersecution in that country; and

» does not have a well-founded fear of refoulemesrnfthe other country to a country
where they have a well-founded fear of Conventiasell persecution.

CLAIMS AND EVIDENCE

The documentary material before the Tribunal ig@ioed in the Tribunal and the
Departmental case file.

Primary application

The applicant arrived in Australia in the early @6@nd applied to the Department of
Immigration and Citizenship for a Protection (CIXgs) visa.

According to the Protection Visa application, tipplecant is a male born in the early 1970s
in Tibet. He claims to be of Tibetan ethnic groma @f Buddhist religion. The applicant has
been living in exile in India since the late 19%0sl holds an Indian Identity Certificate.

The applicant provided the following documents Witk primary application:

[Information amended in accordance with s.431 asay identify the applicant]

* An Indian Identity Certificate issued in City A, thian expiry date of several years
time. The certificate stated that the applicant @ in the mid 1970s in Country B.

» Applicant’s Chinese identity card.

» A statement from a Government Department, statingthe applicant is a bona fide
new Tibetan refugee who escaped from Tibet. Heedrin City C in the late 1990s
via City D and City A.

» A statement from a Government Department, statingthe applicant was born in
Tibet in the early 1970s. He was in a skilled pssfen in County E and he was
involved in various political activities, which léd his imprisonment between the
early and late 1990s. After his release he esctpkudlia and reached City C. He then
worked in his profession in a government authdotyseveral years.

The applicant stated that he sought protectionustéalia so that he does not have to go back
to Tibet The applicant also provided a statemetitrong the reasons why he could not

return to China. [Information deleted s.431]. Hédwes that the Chinese authorities will
harm and mistreat him if he returns to Tibet. Hielves that he will be imprisoned in China
for a long time.



The applicant’s claims made in the statement masubemarised as follows:

» The applicant was a political prisoner who servex¢esal years in jail in China due to
his political activities. Following his release fingail the applicant was not permitted
to be involved in any political activity. The apgnt then escaped from Tibet.

» The applicant visited his relative to retrieve mials he had left with him/her before
he was imprisoned. He travelled frequently, anseoret, between his relative’s
house and his friends’ house distributing materidtsvever he noticed that the
Chinese police began to pay more attention to mdthat they frequently asked him
to go to the police station.

* The applicant then got help from his relative tarpand fund his escape to India.

The applicant attended an interview with the Dapartt in the early 2000s. The interview
was recorded on audio tape.

A short time later the applicant provided the Dépant with his curriculum vitae, which
listed his political activity. He stated that hesaaskilled professional.

The delegate decided to refuse to grant the vish@sound that the applicant had a right to
enter and reside in India and that he thereforeeiffadtive protection in a third country,
namely India.

Application for review

In the early 2000s the applicant provided a wrigghmission and supporting materials to the
Tribunal. In the submission the applicant clainet the has a fear of persecution in Tibet and
China and that he has no right to enter and resiteia. Alternatively, the applicant has a
well-founded fear of persecution in India becauski®religion, ethnicity, nationality and
political opinion as a Tibetan Buddhist.

The applicant claims that he obtained frauduleatiyindian Identity Certificate by paying a
bribe, which states that he was born in CountryhB Thdian Identity Certificate contains
details which are incorrect like his birth dateéh&’s name and birth place. The applicant
claims that the Indian authorities could easilycdiger that the document is false as he speaks
only limited Hindi.

With respect to the applicant’s right of resideicéndia, the applicant claims that Tibetans
who arrived in India after the late 1970s are sstied with Indian Identity Certificates.
Tibetans arriving more recently are required to pepyney to obtain genuine Indian ldentity
Certificates which include false details. It isiolad that Tibetans in India have no legally
enforceable right to reside in India. Howeversiain accepted practice that India allows
Tibetans to remain in India for extended periods.

Further, the applicant also submits that the Indti@mtity Certificate contains false
information and, as such, it does not constituegally enforceable right to enter and reside



in India. The Indian law provides for prosecutidrttjse who provide false information with
a view of obtaining a travel document and suchdrdecument may be impounded or
revoked. The applicant’s presence in India is whatlthe discretion of the government and
does not constitute a legally enforceable right.

The applicant also refers to the increasing disoation against Tibetan refugees, especially
those who are recently arrived. The applicant gseageral examples of instances that he
knows of where Tibetans have been discriminatethagen India in recent years. Tibetans
are regularly confronted by the police and are ireguto pay a bribe to avoid any further
trouble.

Submissions from agent

The Tribunal received a facsimile from the applitsagent submitting the following in
summary:

* The applicant’s DIAC file remains the subject ofaristanding request under the
Freedom of Information Act.

* The applicant wishes to call a number of witnesgas can give evidence regarding
the status and plight of newly arrived Tibetanexiin India and their treatment by
Indian nationals and Indian authorities.

The Tribunal received a facsimile from the applitaagent submitting the following in
summary:

* The applicant does not have a legally enforceagla to re-enter India as his Identity
Certificate is a false document.

* As anewly arrived Tibetan exile the applicantas entitled to a real identity
Certificate or to re-entry or residence in Indiaople born to Tibetan families in
India are entitled to residence status.

* The distinction between the treatment and statdshatans arriving in India after the
late 1970s is confirmed by information providedte Immigration and Refugee
Board of Canada in the early 2000s.

* The applicant clearly fits within the latter categof newly arrived Tibetan refugees
who do not have any legal status in India, but habtained identity documents by
fraud. The fraudulent assertion of a right to réeeeand reside in India does not
amount to a legally enforceable right to re-entet Beside within the meaning of
section 36(3).

» Itis absurd to suggest that Australia does not preéection obligations to a person
because that person has the ability to misrepreélsemtstatus in another country.



Hearing

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
applicant’s agent was present at the hearing. ferpreter was available for the applicant to
use throughout the hearing. The applicant was gadglitional time to provide statements
from the witnesses who can give evidence regaritiagtatus and plight of newly arrived
Tibetan exiles in India.

The applicant’s sworn evidence at the hearingisrsarised below.

* The applicant stated his real date of birth and 8&at he was born in Tibet. His birth date
is correctly recorded in his documents, includingse issued by a Government
Department.

» He was educated in Tibet and China.

» He was imprisoned. Following his release from prikes political rights were taken
away from him.

* He left Tibet in the late 1990s. His siblings remia Tibet.
* He worked in India from the late 1990s until hevaad in Australia.
* [Information deleted s.431].

* He says that he could not return to Tibet as heldvoe imprisoned [information deleted
s.431].

* He said that the Chinese authorities have visiteddmily in Tibet a few times to find
out his whereabouts. He says that for this reasaidinot make contact with his family
while he was living in India.

* He said that as the Chinese government has occilipetisince 1951, he does not
consider himself to be a national of any country.

» His Indian Identity Certificate was purchased feveral thousand Rupiah. Without this
document, he would not have been able to leavalitk has been looking for a chance
to leave India His name is correctly shown on tbetificate. His date and place of birth
are not correctly shown. The applicant says thatiheot provide these details. The
people who provided the document to him gave thiecaities these incorrect details. He
did not apply to the Indian government for the lkitgrCertificate as he knew that it had
changed its view about Tibetan refugees who arrindddia after the late 1970s, in that
it no longer issued documents to them.

* He says that he told the DIAC that the detailshanltentity Certificate were not correct.

* He has no right to return to India as the Indialicganay find him without the required
documents. If this occurred then he may be foroddave India.



* He has a friend, Person G, whom the Indian autiberérrested in the late 1990s as
he/she did not have the correct documentationoReeswas only released after money
was exchanged.

The Tribunal received three statements from witeesdgth respect to the status of newly
arrived Tibetan refugees in India as follows:

[Information has been amended in accordance wABilsas it may identify the applicant]

Person H

I, Person H, am a retired professional. | atterideidersity | in the Country S, as
well as University J in Country T, and the Eduaatinstitution K in City C, at which
| studied Tibetan language, religion and cultutensively.

| also lived at the University L in Country M, aatso at University N in City O in
the mid 90s.1 first came to City C in the early @970 pursue my Tibetan studies,
and have been coming here periodically since tlepeak, read and write Tibetan. |
have resided continually in City C for the past fgzars, and have known [the
applicant] since my recent arrival back here ayears ago.

I met him at a cafe. | quickly established a wammd personal and continuing
friendship with them him, and | was immediatelygakvith his intelligence and
goodwiill.

It is the policy (written or unwritten | am not &)y but it is the policy of the Indian
government NOT to issue residential permits (RGetently arrived Tibetan
refugees. Tibetans are routinely subject to beiogmed and searched and fined on
the spot here in City C for alleged infractionsreegularities in their paperwork.
Tibetans are particularly subject to Indian polieeassment after dark. | know this
from direct personal experience while walking andwersing with my Tibetan
friends.

[The applicant] does not have legitimate RC docus)dor the above mentioned
reasons. Yet, if he is sent back to City C and eipgnded in India, | know, again
from direct personal experience and observationyitide arrested, held in
confinement in India, deported against his will @edt back to Chinese occupied
Tibet. There people are immediately arrested abtnder, beaten severely, held for
several months, and then sent for trial and fdoa@ prison term of abuse and
deprivation and torture. This has happened to sépeople | know.

[Information deleted s.431] Gentlemen, | assure yidthe applicant] is sent back to
India, it is only a matter of time until his docuntg are questioned and he is sent
back to a future in a Chinese run jalil

Tibetans, particularly the newcomers, live a liféemsion and discrimination here in
India There have been many mini-riots, with battiewing, hurled invective,
hooliganism, etc. against Tibetans. These incideae been documented
extensively, with photos, in the local Hindi langeanewspapers. | read and write
and speak Hindi and have read these articles digranhd with interest ...



Person P

[Information has been amended in accordance wiBilsas it may identify the applicant]

My name's Person P ... As I've lived in Town Q forsinof the past few years and
worked within the Tibetan community, I'm hopinggiétter may help to clarify the
difficulties that Tibetans face here.

[Information deleted s.431]

India, since the late 1950s, has allowed Tibet&rgees to come and live in India
and has allowed the Dalai Lama and his Governmreriile considerable freedom
to manage their own affairs. However, although miayan-born Tibetans have
become well established here and enjoy most ofighés that Indians enjoy, it's a far
less rosy picture for recently-arrived refugees ibefan refugees coming to India
now are no longer provided with paperwork givingrthlegal status here and this is
a very uncomfortable situation for them. It medreytare not allowed to leave City
C without police permission, and are not officialgcognised, even as refugees.
Finding work outwith the Tibetan community is thiere all but impossible. Tibetans
are also arbitrarily stopped by police in the sse@md ordered to show their legal
papers. Those who have no paperwork are threaternbdarrest unless they pay
substantial bribes. This has happened to ... on tiweasions. Failure to pay the
bribe results in detentions, and in many casedirgsa So, while the Indian
government does allow refugees to enter their egutitey do not officially
recognise them and it's very hard for them to becestablished here in any
meaningful way.

It is also worth mentioning that there is consitdgdension between the Tibetan and
Indian communities here in Town Q There are fretjflare-ups and recently the
situation has become worse, with rioting Indiamsrng rampage, vandalising shops
and bikes, and beating any Tibetan who gets im thay. A few months ago many
people beat up a Tibetan and the two other Tibetéuastried to intervene on their
behalf. This has led to greater hostility betwdendommunities leading to curfews
and a greater police presence in the town - nod geovs, of course, for recently-
arrived refugees. This is an ongoing problem wisalmlikely to improve ...

Person R

[Information has been amended in accordance wABilsas it may identify the applicant]

My name is Person R and | am writing to you on Hedfa..and the applicant.

| spent several months in India in the early 200@3% a lot of that time was spent
working in City C with the Tibetan community.

I would like to tell you about my experiences inyQdC in order to give you some
recent information about what's it really like Borecently arrived Tibetan refugee
there.



The Tibetan community in India has got a very goeplitation, some of them indeed
are doing very well for themselves but we neednbenstand that those are people
who were born in India or whose family was amoniystfirst waves of refugees to
arrive.

The situation is very different for people who faily recent arrivals, the situation in
India has dramatically changed since the days uieindian Government gave
away huge tracts of land in South India for theetdms to build their own
settlements.

City C is a poor area, the local Indian peopledtere struggling to make a living
themselves, they have little education and hawe#d with Tibetan refugees,
Kashmiri refugees and Rajasthani beggars arriviegetin droves in the belief that
they will get a better life in City C.

As a result, tensions have been building up steadiér the past few years and
Tibetans find they are not as welcome as they d¢&gethe central Government in
City A may support their cause but local peoplaaisly feel differently about it.

New arrivals find it impossible to get work andoafurse there is no social security
system to fall back on. New arrivals also don'téhthhe economic and emotional
support of their family since they often had toviegheir families in Tibet.

In the late 1970s the Indian Government decidedaatcept anymore refugees,
officially this is the situation but since Tibetastdl flee to India every single year,
local governments have decided to issue new asrivih fake identity papers stating
they were born in India. This might be helpful onse ways but on the other hand, it
makes it very difficult for a person to seek refigéatus in another country as they are
supposed to be Indian born ...

Often, the police arrest a Tibetan in the stredtdamand to see his RC, this is an
identity booklet issued by the Indian local goveemin These RCs have to be
purchased at a high cost, at many thousand Rupleesolice officer will take
someone in custody and then demand a bribe ...

Country information

The Tribunal notes and accepts that there is & kogume of information relating to the
treatment of Tibetans in China by the state autiesriThe Tribunal has also had regard to a
range of documents relating to the treatment oéfibs in India, including information and
statements provided by the applicant.

In this case the following country information iarpcularly relevant to the applicant’s
claims and profile and it is set out below.

Treatment of Tibetans in China

According to the Annual Report 2006 of the Tibe@antre for Human Rights and
Democracy (TCHRD),



The plight of the Tibetan people came to the attantf the international community
on 30 September 2006 when the world saw Chinestebpolice shooting
indiscriminately upon fleeing Tibetans, resultingdeath of at least two Tibetans at
the Nangpa Pass in the Himalaya Despite the shatk@ndemnation expressed by
individuals, non-governmental-organizations, goweznts and diplomats, status of
the 32 arrested people remains unknown to dateadteven more disappointing that
the Office of the UN High Commissioner for HumargRtis (OHCHR) chose to
remain silent over the tragedy signaling an appaiance by the OHCHR not to
antagonize China, a permanent member in the UNrBg€ouncil. While no official
statement came out from the OHCHR at the time d@fngrthis report, authorities in
Tibet have vowed to “strike hard” on Tibetan esegpe. Tibetan nationalists who
became the focal point of the campaigns are swdgectarbitrary arrest, detention
and imprisonment, enforced disappearance and aho#ter violations of rights
enshrined in the international bill of human rights

A total of 2445 Tibetan refugees escaped into exild reached Dharamsala this year.
Of these, majority comprises of teenage Tibetadsnawice monks and nuns who
seek religious education that is banned in Tibet ...

At the end of 2005, a group of 18 Tibetan refugesevarrested on 28 November
while crossing into Nepal and a separate groupuaf Tibetans have also been
reported to be arrestedll the Tibetans arrested were later released fitoen
Kathmandu Central jail on 8 December 2005 aftengetsum of monetary fines were
paid by the Tibetan Refugee Reception Centre (TRi26Ggd in Kathmandu. Another
group of 21 Tibetans were arrested by Nepal Polid@olakha District on 21 July for
illegally entering Nepal without any valid travedaiment.

Amnesty International’s 2007 country report on Ghsates that:

Tibetans in the Tibet Autonomous Region and otheasexperienced severe
restrictions on their rights to freedom of religsdoelief, expression and association,
and discrimination in employment. Many were detdioeimprisoned for observing
their religion or expressing opinions, includind&ian Buddhist monks and nuns.
Excessive use of force against Tibetans seekifigeaepression in Tibet continued.
In September withesses saw Chinese border pataotlgshooting at a group of
Tibetans attempting to reach Nepal. At least orilel @as confirmed killed.

* Woeser, a leading Tibetan intellectual, had helbolag shut down several times after
she raised questions about China's role in Tibet.

» Sonam Gyalpo, a former monk, was sentenced {@ags' imprisonment in mid-
2006 for "endangering state security” after thdawuties found videos of the Dalai
Lama and other "incriminating materials" in his keuHis family learned of his trial
and sentencing when they tried to visit him in déam.

The UK Home Office Country Information report (rated August 2007) states in part that:

23.14 As reported by WRITENET (writing on behafithe UNHCR) in its paper on
the situation of the Tibetan population in Chinablished in February 2005:

“We can summarize Chinese policy towards Tibehafbllowing points:



. China has exercised zero tolerance for separatige ments.

. It has striven to bring about rapid economic growibluding raising the living
standards of the people, believing that prospevitiymake the Tibetan people more
willing to stay within the PRC.

. It has maintained a limited autonomy, includingegre of religious and cultural
freedom, but tried actively to increase Chinesdroband cracked down on any
signs that Tibetan culture poses a threat to thieeSh state.

. These policies are actually quite similar to thtmseards other ethnic minorities in
China, but separatism and threats to the Chinase ate not major problems other
than in Tibet and Xinjiang.” [32¢e] (p10)

23.15 This report also stated, “The main grougis&tin the Tibetan areas is active
political dissidents, especially those seeking Eihendependence. Activities
attracting prison terms are those classified asmegering state security or promoting
separatism, but they range from espionage and@waib blasts through distributing
leaflets advocating independence to possessinDdla Lama’s picture or reading
the Dalai Lama’s works. Among the dissidents th¢onitst belong to the clerical
order.” [32e] (p28)

Treatment of Tibetans in India

With respect to the right of Tibetans to residénidia, the information before the Tribunal
indicates the following:

As of 28 December 2006, India’s official policy acding to the Deputy Chief of Mission,
UNHCR, Carol Batchelor is that:

All the information held by the UNHCR indicates thiaere is no forced return of any
Tibetans for any reasons, regardless of statugdia.| Ms Batchelor stated that while
there can always be exceptions to the rule, ircigie, India provides protection to
Tibetans, once in India.

This information was supported by Mr Tempa TseriRgpresentative of His
Holiness the Dalai Lama, DLO, who stated that itag'not Indian policy to return
Tibetan monks who have no residency status anelfat documentation. Mr Tsering
said that in the last forty seven (47) years, tbggenment of India has never
returned a Tibetan monk and that there have befo mhanges to asylum
conditions. If a Tibetan monk without residencytssaarrives in India he will be
given a Special Permit at the point of entry andde apply for his Registration
Certificate before the expiry of his Special Permit

The Protocol Officer, FRRO, advised that a Tibetammk who departed India on an
Indian travel document (Identity Certificate), wdide allowed to re-enter and settle
in India as a refugee if they enter India on andndravel document. Such refugees
are given refugee status and they can stay andiwdnklia. In an instance where a
Tibetan monk did not hold an Indian travel docum#émty could approach the
nearest Indian diplomatic mission and obtain orleawe that country. The FRRO



representative stated that there has been no/mgethta the rules applying to the
asylum conditions of such monks. Tibetan refugeles depart India on travel
documents other than Indian documents are nottoetped by the Indian
government as refugees.

The Protocol Officer, FRRO, advised that minor tipancies in background details
occur in Identity Certificates of some Tibetan gefas but that major discrepancies
do not occur because the certificates are issulgdater a thorough vetting by
Tibetan community representatives of the DLO inltduality of the applicant. The
FRRO representative stated that in the event adjamdiscrepancy, including

through intentional fraud, the Office of the Ddlaima reported the matter to Indian
authorities. In the opinion of the Protocol OfficERRO, such cases are not seriously
pursued by the Indian authorities.

The FRRO representative said that the FRRO questieach Tibetan applicant
thoroughly before granting a Registration Certifgcand that if the information
provided by the applicant was inconsistent, thdieqmt was liable to be deported
back to Tibet. The FRRO representative noted, hewdkat in actual practice,
deportations were rare and were conducted onheret was adverse intelligence
information about the applicant. The FRRO represtarg added that deportation did
not occur if there were only minor discrepanciethminformation furnished by the
applicant (such as the wrong date of birth or theng place of birth).

This information was corroborated by the Represemtaf His Holiness the Dalai
Lama, who stated that there have been errors ilicapfs' documents through
ignorance, negligence and sometimes deliberateldetstated that the Government
of India has been very generous in this regardagpiicants have been given
opportunity to provide the reason for error, arglythave never been detained or
returned to China.

Other information indicates that in practise neatgived Tibetan refugees experience some
difficulty obtaining identity documents from thedian government.

For example see the 2006 World Refugee Surveynftia) by the US Committee for
Refugees and Immigrants which states that the tingliwernment recognised Tibetans from
China as refugees and “issued them identity doctshddowever, “newly arrived Tibetans
had difficulty obtaining them” (US Committee for lRgees and Immigrants (USCRI) 2006,
World Refugee Survey 2006 — Indib4 June
http://www.refugees.org/countryreports.aspx?subnsnd=&cid=1588).

Another example of the above change in policy iséat www.newkerala.com The article
states that as of 31 December 2006, “the Indiarigouent will stop issuing exit permits to
[Tibetan immigrants] and that:

A large number of Tibetans have been entering Itidi@ugh Nepal on the basis of special
entry permits (SEPs) and then seeking exit perfmata the Indian government to move to
western countries for better prospects.

Since Tibet is not recognised as a country, Titseetaming into India are issued SEPs at the
Kathmandu-based Indian embassy to travel to India.



The SEPs are issued for pilgrimage (one month)catiin (one year) and other categories.
Many Tibetans take the longer SEP and then appla fegistration certificate (RC) once
they reach Dharamsala or any other Tibetan settieméndia.

The RC later entitles them to apply for an identigytificate (IC), which is similar to a
passport. They then seek an exit permit to goheratountries (Sarin, J. 2006, ‘India halts
Tibetans’ ‘go-west’ plans’, newKerala.com websit2,December
http://www.newkerala.com/news4.php?action=fullnevwts&%5216).

FINDINGS AND REASONS

The Tribunal accepts that the applicant was boffilet and, as such, he is a citizen of
China. The Tribunal has considered the claims amkace of the applicant, including the
country information set out above. The Tribunalrfduhe applicant to be an honest and
credible witness. Having regard to the entiretinédrmation and supporting evidence
presented by the applicant, the Tribunal acceptistiie applicant’s background and his
activities in China, as stated by the applicard,taxe.

The Tribunal accepts that the applicant was palitycactive in Tibet, and continues to be so,
and that he was persecuted in China by reasorsgfdiitical opinion (whether express or
imputed). The Tribunal accepts that the Chineskaities imprisoned him for his political
opinion. The Tribunal accepts that the applicafttddina illegally and that he has lived and
worked in India since the late 1990s.

Based on the independent country information cieolve, the Tribunal finds that if the
applicant were to return to China, he is likelyomsubject to severe limitations on his ability
to express his political opinion and that this comlclude his arrest and imprisonment. Based
on the applicant’s evidence and the country infaromebefore the Tribunal, the Tribunal

finds that there is a real chance of him cominth&attention of the Chinese authorities if he
were to return to China and of him being subjegidmsecutory treatment in the reasonably
foreseeable future in China.

The Tribunal finds that such conduct constitutegoss harm amounting to persecution
within the meaning of s 91R.

The Tribunal finds that the harm that the applicaaly be subjected to in China is for a
Convention ground — a combination of religion antitigal opinion in that he is a Buddhist
and a Tibetan by birth. Overall, the Tribunal firidat the applicant has a well-founded fear
of persecution in China for reasons of a Convengi@und.

Section 36(3) of the Act — effective third party potection

The main issue before the Tribunal is whether ptair is available to the applicant in India,
given that he has resided there since the late1®&9@shat he holds an Indian Identity
Certificate.

By way of background, section 36(3) of the Act pdeg that Australia is taken not to have
protection obligations to @on-citizenwho has not taken all possible steps to avail éihms
herself of a right to enter and reside in, whetbarporarily or permanently and however that



right arose or is expressed, any country apart #astralia, including countries of which the
non-citizen is a national. The word ‘right’ in selction 36(3) refers to a legally enforceable
right: MIMA v Applicant C(2001) FCR 154.

In determining whether these provisions apply,vaht considerations will be: whether the
applicant has a legally enforceable right to eatet reside in a third country, namely India,
either temporarily or permanently; whether he laken all possible steps to avail himself of
that right; whether he has a well-founded fearahg persecuted for a Convention reason in
India; and whether there is a risk that the thodrdry will return the applicant to another
country where he has a well-founded fear of bemggcuted for a Convention reason, such
as China.

Evidence before the Tribunal indicates that thdiegpt holds an Indian Identity Certificate
with a valid Indian visa. However, the applicardiois that this document was obtained using
false information, namely his birth date and bptace. The Tribunal notes that the applicant
claims that the Indian Identity Certificate is angae document issued by the government of
India. However, the document was issued basedIsa ifformation. The applicant claims
that he told the delegate at his interview thatimfiermation in the document was false. The
Tribunal has listened to a recording of the intevwand accepts that this was the case.

Accordingly, the Tribunal is satisfied that the ibudl Identity Certificate was issued based on
false information and therefore the document cabeatonsidered valid. The applicant
claims that the false information contained indleeument is far more than a ‘minor
discrepancy’. This is not a case where a typogcablerror has occurred in the document,
which may be easily rectified by the authoritieasBd on the information set out above, and
on the statements provided by the applicant froverse independent withesses, the applicant
was not entitled to an Indian Identity Certificatehe was a recently arrived Tibetan seeking
refuge in India. He obtained the document throdnghpayment of money not because he was
entitled to it.

In the Tribunal’s view it is not necessary foratdonsider in further detail how the Indian
Identity Certificate was obtained. For the Tribusi@urposes it is sufficient for it to have
found that the applicant’s Indian Identity Certfie is invalid and therefore the applicant
cannot use it to legally enforce the rights whichurports to confer, namely the right to enter
and reside in India.

Therefore the Tribunal finds that the applicantgdoet have a presently existing right to
enter and reside in India within the meaning 06&33 of the Act.

As a result of the above finding, it is not necegs$ar the Tribunal to determine whether the
applicant’s claims with respect to subsections B6(86(5) are substantiated, namely a well
founded fear of persecution in India and a welhided fear of refoulement from India to
China.



CONCLUSION

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention as angelngléhe Refugees Protocol. Therefore
the applicant satisfies the criterion set out 86&2) of the Act for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that decision contains no information wiimight identify the
applicant or any relative or dependant of the appli or that is subject
of a direction pursuant to section 440 of Migration Act 1958

Sealing Officer’s I.D: ntreva




