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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of theg¥&'s Republic of China (PRC)
arrived in Australia [in] August 2008 and appliedthe Department of Immigration and
Citizenship (“the Department”) for a Protection #8$ XA) visa [in] April 2009. The
delegate decided to refuse to grant the visa {ifly} 2009 and notified the applicant of
the decision and her review rights by letter [om $Ame date].

The delegate refused the visa application on teeshhathe applicant is not a person
to whom Australia has protection obligations unither Refugees Convention

The applicant applied to the Tribunal [in] July 20@r review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred thardelegate's decision, and other
material available to it from a range of sourcesuding a detailed submission
provided to the Tribunal by the applicant’s repregagve.

Application made to the Department for Protectionse

20.

21.

22.

23.

The following details of the applicant are contaime herApplication for an applicant
who wishes to submit their own claims to be a reé§orm 866C) lodged with the
Department [in] April 2009.

The applicant was born in Jin Jiang in the Peog®&public of China (PRC) on [date
deleted: s431(2)]. In her application Form 866€ dpplicant states her marital status
as separated from [date deleted: s431(2)] Deceg0f#8. She states that she is a
citizen of the PRC and is the holder of a passpiaiie PRC issued to her in Fujian [in]
November 2007. The applicant lists her occupabeliore coming to Australia as a
clerk

The applicant sets out her reasons for leavindg’fR€ at question 41 of the application
form referred to above. In summary she states:

a) She married an Australian citizen (hereafter ‘M) R’ Fujian Province [in] October
2007 and lived with him in Jin Jiang City for ab@&@utonths during which time she
became pregnant;

b) Her husband told her that he wanted to sponscotohabtain a spouse visa to come
to Australia and asked her to apply for a PRC passyhich she duly did;

c) Her husband then changed his mind about the applgaplying for a spouse visa
telling the applicant that it would be too expersand time consuming so he
suggested she apply for a visitors visa instead,;

d) The applicant’s husband returned to Australia fialy 2008 leaving the applicant
in the PRC. The applicant states her husbandistited her to travel to Australia
and provided financial support for her while shemaged in the PRC;

e) [In] August 2008 the applicant was granted a visitdsa to travel to Australia and
[in] August 2008 the applicant arrived at Pertletnational Airport.

The applicant sets out what she fears may happleertid she goes back to the PRC at
guestion 42 of the application form. In summarg states:



a) The applicant’s child (a son) was born in Pertfjdate deleted: s431(2)];

b) After she came to Australia her husband was vidlenards her and their
relationship became unhappy and they separate®foémber 2008 after a violent
incident;

c) The applicant has been living in women’s refugeoaumodation in Western
Australia since she separated from her husband;

d) After the separation, her husband continued cangthe applicant asking her to
return to him however she refused. Her husbaml tifawelled to the PRC and
spoke to the applicant’s father and uncle in agnaptt to obtain their assistance to
have the applicant return to the relationship with. While in the PRC the
applicant states she received a text message feotmusband where he threatened
to burn down her village in the PRC and also tlameed to obtain a gun to get his
son from the applicant;

e) The applicant obtained a violence restraining oedginst her husband from the
Perth Magistrates Court [in] March 2009;

f) The applicant states:

“I| fear that if | return to China my husband wilbme there and | will be forced
to return to live with him. My family do not suppme and want me to give my
husband another chance. My husband has been wa@bisee my family and
if | return there he will come to where | am.

The Chinese police will not protect me because tiaee very few resources
and they do not protect ordinary people like miel. was an important person
or if | was very wealthy then they would protect’me

The Department’s decision

24. The Department’s delegate set out the reasongfiasing the application for a
protection visa in the Decision Record dated [} 2009. Amongst other things it
states:

» The applicant made an application for a tourisagsITR) visa [in] July 2008 and
this was refused [in] August 2008 because the aecimaker did not accept the
applicant worked in the position claimed nor hairang incentive to return to
China. After contact from the applicant’s husbar assured the Department that
the applicant wanted to have the baby in the PR{tlzat she had no wish to
migrate to Australia, a tourist visa was subseduamainted to the applicant [in]
August 2008;

» The Decision Record sets out the facts which |grgeltch the facts of the
relationship described above. The delegate thes go to state that the threat of
harm issued by the husband is personally motivétedestic violence and not for a
Convention reason, such as race, religion, polibpaion or nationality. The
delegate writes, “...it is the applicant’s relatioipstor the breakdown of that



relationship, that is the cause of his violent béha against her.” The delegate
concludes that the harm feared is private harmnandtate-sanctioned persecution.

* The delegate then goes on to consider whethepibleeant establishes that her
membership of a particular social group, namelyrmea’ is the essential and
significant reason for her fear of harm. The dateghen considers whether there is
state tolerance or condonation of domestic violemzewhether the applicant is
able to obtain protection of the state authoriéigainst the threatened harm. The
delegate finds, amongst other things that ‘themedseasing provision of services
and protection for victims of domestic violence'tihe PRC and concludes that the
applicant has not satisfied the grounds wherebyssagerson to whom Australia
has protection obligations.

Application for review

25.

26.

The applicant was represented in relation to thieveby a registered migration agent
who [in] September 2009 provided the Tribunal vattetailed written submission on
behalf of the applicant. The submission summatisespplicant’s reasons why she
should be allowed to remain in Australia as follows

» She is a person to whom Australia owes protecthdigations due to the risk of
persecution at the hands of her father and heramasfor which there is no
effective state protection;

* She has an Australian citizen child who has a rigtknow his father and his
paternal grandparents;

* As a matter of equity, if the applicant had com@tstralia on the right (spouse)
visa she would now have a right to permanent resigland that this is relevant
because the applicant claims it was due to thealoeterted by her husband that
she came on a visitor’s visa thereby losing thelfawolence protection contained
under the spouse visa provisions.

The submission referred to in the previous pardgedgo contains statements why the
applicant’s case is one where, if the applicafusd not to be a refugee, then her case
should be brought to the notice of the Ministerlfamigration in accordance with the
Minister's Guidelines on Ministerial Powersin summary, the submission argues
there are grounds for Ministerial referral, namelguity issues and Australia’s
international obligations under the International€nant on Civil and Political Rights
(ICCPR) and the Convention of the Rights of theldC(CRC).

Tribunal hearing

27.

28.

29.

Theapplicant appeared before the Tribunal [in] SepEn2009 to give evidence and
present arguments.

The applicant was represented in relation to thieveby her registered migration
agent.

The applicant told the Tribunal:



30.

a)

b)

She was born [date deleted: s431(2)] in Jin Jiarfguiian Province. She graduated
from high school having done 11 years schoolingp@fhigh school deleted:
s431(2)]. She graduated in 2003 and obtained agabstatistician calculating the
guantity of products made in a shoe and sandafaciShe held the job for one
year. She then moved to Shenzhen which she saaine 8-9 hours by bus from
her hometown. There she obtained work for a skibite doing sales work

followed by a job in her uncle’s factory;

She has one sibling, a brother born in 1986. 8hmins in contact with him once
every 2-4 weeks while she has been in Austrahger father is still alive however
her mother is deceased.

The applicant told the Tribunal in respect to feationship with her husband:

a)

b)

d)

She met her husband Mr R over the internet whemsisevorking at [company
deleted: s431(2)] in Shenzhen. It was summerg(duduly 2007). She used the
internet and Skype there. She had just brokenitiparboyfriend at the time and
he had also recently ended a relationship. Mr R waustralia at the time their
internet relationship developed. He would writdnéw and ask such questions as
“whether she was the one?” referring to whethensbigld be his partner. He has
been previously married and there are four childrem that marriage, he is the
biological father of two of the children and thesfather of the other two

Mr R travelled from Australia to China in Augustexarly September 2007 and they
met at the Shenzhen airport. The applicant ssdskbwed him around Shenzhen.
They stayed in Shenzhen until late September aridgithat time her father and
her brother met Mr R because they were also in 8tean

Mr R proposed marriage to the applicant and sheped. They went to the
marriage registry office [in] October 2007 howetlsy found it closed as it was
the Chinese National Day holiday. They eventuadgrried in Fuzhou [in] October
2007. There was no wedding celebration becaugehth no money. Only the
applicant and Mr R attended the marriage regisinaifice

For the first three months of their marriage thiayed at the applicant’s father’s
home located in [village deleted: s431(2)].. Shecdbed her father’s house as
being a double storey home with three bedroomsy T¥ere alone in the house at
the time because the applicant’s father and braotieee in Shenzhen

During this period of three months there was nadevice towards the applicant
from Mr R. The couple also got on well with the@gighbours. She said Mr R was
polite to them and would spend time to teach thghteurs English. He would
also cook and read the bible. She said they wagppynthen. Mr R travelled back
to Australia for a short period and then returre@€hina where they lived together
for a further three months. In total they livedether in the applicant’s father’'s
house for about six months.

During this six-month period, they would speak &oteother about the applicant
moving to Australia and her father accompanyingihauch a relocation;



9)

h)

)

K)

After these six months Mr R returned to Austragiaving the applicant in the PRC
and shortly thereafter, the applicant learned she pvegnant. She was in the
process of gathering all the necessary forms tcenaadpouse visa application to
travel and live in Australia when she discoveree wias four months pregnant. She
told Mr R she was pregnant and he responded thathe&d the baby born in
Australia. Around this time Mr R changed his matzbut applying for a spouse
visa and decided the applicant should apply fas#or visa. During one telephone
conversation when the applicant believed he wasthe influence of alcohol, he
told the applicant to tell the Australian Embadsattshe did not want to stay in
Australia and that she would only stay for 2-3 nhgrdind return to China to have
the baby. That was not her actual intention. Wdmked by the Tribunal why she
misrepresented her intention to the Australian Esapahe applicant replied that
she knew it was wrong to do this however she didwamt to upset Mr R.

The applicant told the Tribunal that she had mamlarmangements for the birth of
her child in China Their son was born on [dateetssl: s431(2)] at a maternity
hospital in Perth. Mr R was present at the birth.

The applicant told the Tribunal of an incident wistre was pregnant and when Mr
R was drunk and abusive. They were sharing a hwitkea person she referred to
as a “Muslim man”. Because of this drunken andsafauincident the Muslim man
told them to leave the house. As they found théresevithout accommodation
the applicant turned to their church and pastoafsistance. Their pastor agreed to
provide accommodation for the applicant and th&dmwever not for Mr R
because of his drinking. They therefore decidethdoe into a Motel for about a
week until they could find rental accommodatiorne $old the Tribunal that shortly
after moving into the Motel Mr R found a place émtr and signed up a lease He
then had a drinking session and during this timddwded that the house he had
signed up for was ‘shit’ He became enraged anthkifipplicant on the head with
a mobile telephone. She was scared for her safetyor the baby’s. Having
noticed the violence the manager of the Motel arddoyfriend intervened by
arranging for the applicant to move into anotlo&mn so as to physically separate
her from Mr R and from further risk The applicéoid the Tribunal that she did
not report this incident to the police because Mvad® already having too much
trouble with the police and she did not want to eathat trouble.

They left the Motel together and moved into a reimtgsuburb deleted: s431(2)].
She stayed there for one night and even though Ma®&sober the applicant said
she was still scared so she decided to leave arddrinto a women'’s refuge. She
said she believes Mr R is mentally ill and his eleéer is not stable. One month
after they separated he threatened the applicanhhéhwould get a gun to get the
child back. This is when she decided to applyaferolence restraining order
which was subsequently issued.

The applicant told the Tribunal of another violemtident which occurred after she
had arrived in Australia and while she was pregn&tte told the Tribunal that Mr

R pushed her and then pulled her by the hair am@thned to kick her in the
stomach. She also said that she was worried bedaukept an axe in the cupboard
and he had told her that he wanted to kill his raptnd his brother.



31.

32.

)

From her perspective her relationship with Mr Riéginitely finished and she is not
going back to him. She claims Mr R wants her tdogok as does Mr R’s mother
with whom the applicant still has some contact.

The applicant told the Tribunal in respect to teghér and uncle:

a)

b)

d)

f)

)

she has not told her father and uncle the dethdstahe violence she experienced
at the hands of Mr. R. She said she did not wantdrry them. At one point
during the Tribunal hearing she said that she thotigey would not necessarily
force her to return to the relationship with Mr Bhe also said that she feels she
would be accepted in her father's home but theneldvalso be pressure on her to
return to the relationship.

He father is unable to support her if she wastiarneto China She said her father
is also unable to protect her if she returns tam@hiHe father has a stomach illness
and her brother has [medical condition deleted162)3 She said that she is
worried if she goes back to China to live with fegher she will cause him

financial stress and shame because she left hbahds

As to the reference in the applicant’s claim far grotection visa to her uncle
persecuting her, the applicant told the Tribunat tier uncle has supported her and
her family and that he may think that Mr R shouédgiven another chance. She is
also fearful of the possibility of Mr R returning €China and convincing her father
and uncle that the applicant should rejoin hime S&id that her father and uncle
would not say that the applicant must go back ¢oréhationship with Mr R

however there would be gossip in the village andfdter might feel ashamed.

Her family thinks she is happy with her situationAustralia.

Her last contact with Mr R was in January or Feby2909. He sent her a text
message saying that he wanted to get back togettieher. She said she believed
he sent the text message from China. She beligvd®lwas not working at the
time although previously he had been employed withurch and also wrote songs
for the church. She said that Mr R had told hedidenot want to work too much
because it was due to his work that his first nageifailed.

She believes Mr R is currently in prison. Accoglin the applicant, Mr R has a
criminal record for drunk driving and also for cormttimg violence towards a friend.

She was staying in a women'’s refuge when Mr R netdifrom China around May
2009. She had a violence restraining order gdaagainst Mr R at the time
however according to the applicant Mr R found obere she was staying and he
breached the violence restraining order.

As to the custody of the child, Mr R has appliedn® Family Court for access to
the child. According to the applicant Mr R wasrgeal one hour supervised contact
with him every two weeks.

On whether she would be provided police protediiotie PRC the applicant told the
Tribunal:



33.

34.

35.

a)

b)

c)

she believes the police in the PRC will only regsptima call if there is a serious
injury. She told the Tribunal of an experience levlshe was living with Mr R in

her father’s house in the PRC Mr R was lettingfioffworks and this caused a
dispute with one of their neighbours with the resat the police told her they
would not attend such an incident because nothagghappened. She also told the
Tribunal that she is concerned that the roadsarvitinity of her father’'s home are
too narrow and the police would have difficultytygj access in the case of an
emergency.

She is also aware of two friends who live in JidmgBrovince where in one case a
mother attempted suicide due to domestic violeridee applicant told the Tribunal
that she has since advised that woman that shédsgouo one of the women'’s
refuges in the area having been made aware okibeerce of women'’s refuges by
the country information contained in the Departrigedécision record. The
applicant spoke of a second case she was awarkeavéwa friend in Fujian was the
victim of domestic violence and had tried to le&ee relationship on a couple of
occasions According to the applicant, in that ¢asgperson had no option but to
return to the relationship because she could ndirggncial support and there were
no women'’s refuges so she was unable to surviv@dmiof her home.

The applicant told the Tribunal that if she wasogegnment leader’s daughter or if
she could pay the police then she might be abietrotection.

On whether it would be possible for her to relodatanother part of China the
applicant told the Tribunal:

a)

b)

she had considered the possibility of relocatiBhe said that she would have to go
alone with her child and that her father’'s incomenly S00RMB per month and

her brother does not work. She also said it weaiteé her too long to find a job in
her particular clerical occupation and she couldsaovive without a job. She said
she would probably only earn 600RMB per month amthérmore she would not
have the income for childcare. She also expredsallt over whether her child
would be entitled to a Chinese medical card. $hkthe Tribunal that she was also
worried that education for the child might be mexg@ensive in China because he is
an Australian citizen. The applicant also told Tmibunal that she is concerned that
if the child grows up in China he might become csed as to who his father is and
she is worried that he might be ridiculed.

The applicant is currently receiving special besdfiom Centrelink.

In respect to the delay in applying for the pratectwisa, the applicant told the
Tribunal that her husband had told her that shendicheed to extend her visa so she
followed his advice. It was not until she had nabugo the women'’s refuge that she
was given legal advice that she should apply Braection Visa.

In respect to the relevant country information dpglicant told the Tribunal:

a)

she was not aware of the existence of women'’s esfugthe PRC She said she did
recall a program on television in the PRC and tlogiam had a theme that there
was too much domestic violence in China She $egtogram also made the point



36.

b)

that victims of domestic violence are often relatt@a seek police assistance
because the police required evidence before theydnaxt.

she considered notifying the Chinese authoritiegiaithe violence she had
experienced at Mr R’s hands and request that mefbsed future entry to China.
Such an outcome would provide comfort to her tleatvbuld not be able to commit
any future violence towards her if she returne@hia. She added however that
she was concerned that Mr R might change his naraeter China through another
country such as Burma and thereby circumvent traeption.

she feels safer in Australia She can get houseng, lshe can get a job and get an
education. Her child can get a Medicare card wdeene China she would not have
the money for her or her child to go to hospital.

At the end of the hearing the Tribunal invited #pplicant’s representative to make
submissions in view of the possibility that the laggnt was a vulnerable person and
owing to the violence which she had experienceddbanable to present her case
adequately. The applicant’s representative magléallfowing submissions:

a)

b)

d)

there are complex cultural issues associated Wwéltircumstances of this case,
including the expectation in China that women stqaut up with domestic
violence;

the laws in China are in a fledgling and inadeqséée and are perhaps some 30
years or so behind the laws in Australia;

there is a serious question as to whether thegulauld respond to provide
protection to the applicant;

as Mr R has dual citizenship, namely Burmese arstrAlian, it is possible that he
might enter China via Burma and thereby avoid aayipition the Chinese
authorities might impose on him due to the domeastitence that occurred in
Australia It was submitted also that Mr R has destiated he has the ability to
move around and that he is able to return to China;

with respect to relocation there are practical [gois associated with this in the
circumstances of the applicant’s case including:ista single mother and there is
discrimination in China towards single mothers.rtker, the child would face the
added discrimination as a result of his Austratisizenship. The services in China
to protect and support the victims of domesticesak, if they exist, would be
focused on the urban areas and not the rural anedows the applicant’'s normal
place of residence;

the applicant is a member of a particular socialgr namely the group comprising
married women in China. The persecution is fromRvand the state will not
protect the applicant. The applicant’s actionetavie her husband will be seen as a
transgression of the obligation of married womegimna and she will not attract
sympathy from the community or service providersause, amongst other things,
she has a child;



g) the child does not have the automatic right tore@tena and so he will be required
to obtain a Chinese visa;

h) itis in the best interest of the child that thelagant be permitted to continue living
in Australia because, amongst other things, therpat grandmother wishes to have
contact with the child;

i) if the applicant returns to China and Mr R is abte to return and present a threat
to the applicant then there is a risk to the applis right to life under the ICCPR

Post hearing submission

37.

38.

After the hearing, the Tribunal received a writgerbmission from the applicant’s
representative (received by fax [in] October 200Bjhe submission includes
information on state protection in the PRC withanetjto domestic violence. In
particular, the submission includes a document&riin the Mandarin language
together with a translation of that document. @beument iditled Current status of
China’s domestic violen¢és dated 12 January 2009 and its source is statddental
Training Network, Author ADMIN.

The post hearing submission also states that three€d authorities would be “unable,
if not unwilling” to protect the applicant and hafant for the following reasons:

* The legal mechanisms in place to address the probfelomestic violence are
insufficient and need to be seen in the context aduntry with over 1.3 billion
people;

» There is substantial evidence that there is a @tttitolerance of domestic
violence in China, particularly in rural areas ahnat the applicant would be at risk
because the local authorities may ignore or respomdlowly to threats against
her;

* The person the applicant fears most, her estrahgsloiand, is not a Chinese citizen
and is less likely to be bound by the legal meastirat are available. He has dual
nationality (Burmese and Australian) “which allowto travel freely in Asia and
cross borders without detection.”

Country of origin information

39.

The amendeiMarriage Law of the People's Republic of China (@98 the primary

law codifying domestic/family violence as unlawftihis law was amended in 2001
specifically to outlaw domestic/family violence.tistes 3,32,43,45 and 46 respectively
of the Law provide:

Article 3 Marriage upon arbitrary decision by any third pamercenary marriage
and any other acts of interference in the freedbmasriage shall be prohibited. The
exaction of money or gifts in connection with mage shall be prohibited.



Bigamy shall be prohibited. Cohabitation of a medperson with any third party
shall be prohibited. Domestic violence shall behgsted. Within the family
maltreatment and desertion of one family membearinther shall be prohibited.

...Article 32 When one party alone desires a divorce, the orgdans concerned
may carry out mediation, or the party may appealadiy to a people's court to start
divorce proceedings.

In dealing with a divorce case, the people's csluould carry out mediation between
the parties. Divorce shall be granted if mediafails because mutual affection no
long exists. Divorce shall be granted if mediafi@its under any of the following
circumstances:

(1) bigamy or, cohabitation of a married persorhvaity third party;

(2) domestic violence or, maltreatment and desedfcone family member
by another;

(3) bad habits of gamble or drug addiction whiama@ incorrigible despite
repeated admonition;

(4) separation caused by incompatibility, whichidawo full years; and
(5) any other circumstances causing alienationwial affection.

...Article 43 In regard to the domestic violence to or maltreathof family
member(s), the victim shall have the right to makequest, and the neighbourhood
or villager committee as well as the units in whilsl parties concerned work shall
dissuade the wrongdoer, and offer mediation.

In regard to the domestic violence being committiee victim shall have the right to
make a request, the neighbourhood or villager cdteeshall dissuade the
wrongdoer, and the public security organ shall ghepviolence.

If, in regard to the domestic violence to or matreent of family member(s), the
victim makes a request, the public security ordaall subject the wrongdoer to
administrative penalty in accordance with the rate\provisions of administrative
sanctions for public order.

...Article 45 If bigamy, domestic violence to or maltreatmerd desertion of family
member(s) constitute a crime, the criminal respulityi of the wrongdoer shall be
investigated according to law. The victim may ingg a voluntary prosecution in a
people's court in accordance with the relevantipians of the criminal procedure
law. The public security organ shall investigate ¢hse according to law and the
people's procuratorate shall initiate a public poosion according to law.

Article 46 A no-fault party shall have the right to make aquest for damage
compensation under any of the following circumséanaringing about divorce:

(1) bigamy;
(2) cohabitation of a married person with any thiedty;

(3) domestic violence; and



(Marriage Law of the People’s Republic of Chiaaopted at the Third Session of the Fifth Nationa
People’s Congress on 10 September 1980 [amenddd)200

40. TheLaw of the People's Republic of China on the Prtadacf Rights and Interests of
Women (1992)as amended in 2006. Article 2 provides, amontistrahings:

Discrimination against, maltreatment of, or cruebtment in any manner causing
injury even death of women shall be prohibited.

Article 38 of the Law provides, amongst other tlsing

Women's right of life and health is inviolable. Dvoing, abandoning or cruel
infanticide in any manner of female babies is poabd;.......... cruel treatment
causing bodily injury to or death of women by meahsuperstition or violence is
prohibited; maltreating or abandoning of women vah®ill, disabled or aged is
prohibited.

Article 57 of the Law provides:

Where a person, in violation of the provisionsto$_aw, evades, delays or
suppresses the investigation and disposition oihaptaint, a charge or an exposure
regarding the infringement upon a woman'’s rights iaterests, or retaliates against
the woman who make the compliant, charge or exposioe unit where the person
works or the department in charge or at a highegi Ishall instruct him to rectify, and
give administrative sanctions according to lawh® person directly in charge of the
unit and the other persons directly responsible.

41. Shortcomings of the protections against domesttence in China have been
expressed in various sources. For example:

The most significant progress includes the unprected! inclusion of domestic
violence in the revised Marriage Law promulgatedomil 2001, the adoption of
local regulations to prevent domestic violence, establishing support services for
women victims. However, enforcing these policied Ews remains a big challenge,
because law enforcers are unable to deal with cdgismestic violence effectively
and victims may not get adequate judicial supgartthermore, after the silence is
broken, victims of domestic violence need furthgsport to help them step out of
violence.

...Provisions related to domestic violence are inetlioth several national policies
and laws. However, these laws do not provide adedqssistance to victims of
domestic violence because of difficulties in impértation. This is especially true
when the injury is minor, in which case it is usydlifficult for a victim to get
adequate evidence for the injury. A specific domesblence bill is expected to
meet the gap.

...Women'’s organizations have built a partnershifpnwther civil society
organizations in pushing for the adoption of a dstiesiolence law in China. On the
eve of the International Day for the Elimination\éblence against Women in
November 2002, the draft Bill for the PreventiorDafmestic Violence was
completed by a group of experts, researchers, ehdsss. The draft has been
submitted to the Legislative Proposal CommittethefNational People’s Congress
(2003-2008 session) for review (United Nations Depment Fund for Women 2008,
PR China Country Profile, UNIFEM website http://wvamifem-
eseasia.org/resources/others/domesticviolence/Ridd@df — Accessed 9
September 2009



42. In 2006 the United Nations Committee on the Elitioraof Discrimination against
Women wrote, amongst other things, inGtsncluding comments of the Committee on
the Elimination of discrimination against Women:i@hthat the 2001

21. While commending the State party for the exptimhibition of domestic
violence in the amended Marriage Law of 2001 amafber measures taken to
address violence against women, the Committee nsncaincerned by the lack of
comprehensive national legislation on violence rgfavomen that also provides
access to justice and means of support for vicintspunishment of perpetrators,
and the lack of statistical data concerning alffeof violence against women........

22. The Committee urges the State party to adoptrgrehensive law on violence
against women and to ensure that all forms of nmicdeagainst women and girls, both
in the public and private spheres, constitute mepunishable under criminal law. It
calls upon the State party to provide immediatermaed redress and protection to
women and girls victims of violence, in accordantth the Committee’s general
recommendation 19. It also encourages the Statg fgegnhance victims’ access to
justice and redress, for example, through traimiinged at judicial officers, including
judges, lawyers and prosecutors, in order to erdhtiver capacity to deal with
violence against women in a gender-sensitive maamnerensure that claims are
investigated expeditiously, including incidentsvaflence against women in
detention centres. It also calls upon the Statwy parstrengthen its system of data
collection in regard to all forms of violence agaiwomen and to include such
information in its next report (UN Committee on tBkmination of Discrimination
Against Women (CEDAW) 2006, ‘Concluding commentshef Committee on the
Elimination of discrimination against Women: ChindNHCR Refworld website
http://www.unhcr.org/refworld/country, COI,CEDAW, ,@H,453778190,0.html —
Accessed 9 September 2009 —

43. The Chinese Communist Party aligned All-China Woim&rederation states the
following in its website:

China's first court order on the protection of peid safety was issued by Chong'an
district court in Wuxi city, Jiangsu Province, ondust 6, 2008 The court order
prohibited the husband Chen from beating or intatiidy his wife Zhang Lifang
(fake name). It is the first time a judicial praiea for personal safety has been
applied by the court in a civil case.

Another court order to protect personal safety iwsised by Yuelu district court in
Changsha city, Hunan Province, on September 24cdbe ordered the police
department to keep an eye on the husband and ptawefrom beating or
intimidating his wife.

Chinese courts have issued two court orders t@grpersonal safety within two
months. This reflects a change in the preventictoofiestic violence: from
punishment afterwards to protection beforehands Thn be seen as the result of the
promulgation of "Court Guidance on Cases Involduamestic Violence in

Marriage" by the Institute of Applied Laws undee tsupreme people's court in May.

Both the Marriage Law and the Law on the ProtectibRights and Interests of
Women have stipulations against domestic violeBogy-nine local laws or
regulations also discuss this issue. Howeverhalbtrticles are general in principle
and difficult to implement.

Domestic violence is difficult to prosecute in féyrand marriage lawsuits. Even if
the judge is certain that domestic violence is atog, he or she cannot rule against



the abuser without the abuser's confession becauls®y out all reasonable doubt" is
used as the standard in such cases.

It is difficult to collect evidence in such casksmarriage and family cases, about 40
to 60 percent involve domestic violence. Howewesslthan 30 percent of them are
able to supply indirect evidence, including phoagdrs, hospital records, police
records or children's testimony. Witnesses seldestify in court and only when the
abuser confesses can the court rule against himetszr, only 10 percent of accused
abusers have confessed to violent behaviour ifethdy (‘Domestic Violence in
China’ 2008, Women of China website, 10 October
http://womenofchina.cn/Issues/Rights_Protection7336jsp— Accessed 2
September 2009 —

44. The US Congressional-Executive Commission on Cheparted in 2008:

In order to provide better protection to domest@ance victims, four Ministries
(Public Security, Civil Affairs, Health, and Just)¢ one Party-controlled organization
(All-China Women's Federation), the Party's Cerfralpaganda Department, and the
Supreme People's Procuratorate jointly issued thiri@s on Preventing and
Deterring Domestic Violence (Opinions) on July 2@08. Highlights in the Opinions
include: requiring public security officers to resia to complaints made through the
"110" telephone emergency hotline (Article 8); reimg hospitals and healthcare
workers to undergo training programs to prevent@mt domestic violence (Article
11); and requesting All-China Women's Federatidites to establish domestic
violence hotlines (Article 13). The Opinions app&aimncrease the government's
responsibility in handling domestic violence casegording to an article published
by the organization West Women on September 9.

To ensure the safety of domestic violence victinived in cases pending before a
court, the Institute of Applied Laws under the Supe People's Court also issued the
Court Guidance on Cases Involving Domestic Violeindglarriage (Guidance,
partially reprinted on Divorce Net) in May. ArticR¥ of the Guidance advises courts
to issue protection orders to "prohibit offendes beating, threatening, harassing,
or stalking victims, or having unwelcome contadhwhe victims and their children,"
and if necessary, to require offenders to recesyelpological therapy. Such
protection orders can also order offenders to "tmauply move out of their
residences, if necessary and if the cases medficptans.” In addition, the
Guidance provides that "during the effective pewbthe protection order, no party
should handle valuable marital properties.”

... Domestic violence offenders are punishable undéclas 234, 236, and 260 of
the Criminal Law, and Article 43 of the Public SeguAdministration Punishment
Law. China's Civil Procedure Law also allows vidito file civil lawsuits against
offenders (‘Government improves anti-domestic wicke efforts; victim protection
remains limited’ 2008, Congressional-Executive Cassion on China, 20 December
http://www.cecc.gov/pages/virtualAcad/index.phparelsingle=11532% Accessed
20 January 2009 —

45. A 2005 article entitled ‘Anti-domestic violence deineeds legal support’ published by
the Chinese Communist PartyPeople’s Dailystates:

... Lawyers from the Law Research and Service Cdatré/omen under the Law
School of Peking University have come across sépeoblems when dealing with
domestic violence cases.



Evidence is difficult to collect because domestaence usually happens behind
closed doors.

Without withesses, statements from victims alonaoéabe treated as evidence.

Many still treat violence as a mere family dispated consider it normal. Victims are
often misunderstood, and usually blamed if they tidleir husbands to court.

Neighbourhood and residents' committees usuallysesto provide information when
lawyers try to collect evidence.

Some public security officers regard a husbandigais wife as an everyday
occurrence, although some cities' police stati@we put such cases on file for
investigation in recent years (‘Anti-domestic viode drive needs legal support’
2005, Human Rights Without Frontiers, soufeeople’s Daily 23 August
http://www.hrwf.net/china/ext/cn_pr_aug23_05.pdkecessed 9 September 2009

46. The US Department of State’s 2008untry Reports on Human Rights Practices —
Chinastates, amongst other things:

In response to an increased awareness of domesaee, there were a growing
number of shelters for victims. During the year A&@&WF reported 27,000 legal aid
service centres, 12,000 special police boothsdanasktic violence complaints, 400
shelters for victims of domestic violence, and 8&8mination centres for women
claiming to be injured by domestic violence hadrbestablished nationwide. Most
shelters were government run, although some indl\{8O participation.

In August a district court in Wuxi, Jiangsu Prowanessued a precedent-setting court
order on the protection of personal safety, praimgia husband from intimidating or
beating his wife who had tried to divorce him arttbwhe claimed, had not provided
him with a son. A second, similar order was issineSeptember at a district court in
Changsha, Hunan Province. The two protection ongers based on guidance issued
by the SPC in May, intended for rulings on famises involving domestic violence.

Experts pointed out that in addition to the newdgace, 25 of 33 provinces and
administrative regions have adopted their own lati to combat domestic
violence. In July seven ministries, including th®#| the Ministries of Civil Affairs
and Health, as well as the ACWF issued new guidslon the prevention and
elimination of domestic violence, which lay out sifie actions to be taken to raise
awareness of the issue, properly handle domestiende cases, protect victims, and
provide legal assistance where needed (US Departvh&tate 2009Country

Reports on Human Rights Practice€hina, 25 February, Section 5

47. The All-China Women's Federation reports in archrtentitled ‘Advances in Legal
Aid for Women and Children’:

With the growth of social awareness and promulgatiothe Law on the Protection
of Rights and Interests of Women and Regulatiohegal Aid, legal aid has
expanded to cover domestic violence. The serviee latlps women who have been
subjected to abuse, desertion, who seek divor¢bhengrounds of bigamy, and in
cases of defaults in compensation payments. Légjéd also applicable to child
custody and illegal adoption.

Ministries jointly issued this July the Opinions Breventing and Deterring Domestic
Violence which promote legal aid for victims of destic violence. The Opinions



encourage and support legal service institutionthérreduction or waiving of legal
fees for those in straitened economic circumstances

... Although legal aid for women and children has inye greatly, there is scope
for progress. Criteria for "economic difficulty" m@times disqualifies women from
the legal aid they need.

Applicants are assessed on the basis of theiregmbusehold income thus failing to
take into account that they have no independentanix resources. This puts
victims of domestic violence at a tremendous diaathge because abused women
seldom have any say in use of the family propentyl their husbands are hardly
likely to help finance lawsuits against themselves.

Economic restraints on legal aid need to be re-ex@darand adjusted to cover this
type of situation, and a more gender-specific pegype included in the re-
examination and adjustment process. One experestgythat the economic status of
an applicant be determined on basis of the indalidwwn possessions, rather that of
the household (Yu, H. 2008, ‘Advances in Legal fidWomen and Children’,
Women of China website, sourdghina Women's New25 December
http://www.womenofchina.cn/Issues/Rights_Prote¢68160.jsp- Accessed

10 September 2009

48. The US Department of State’s 2008untry Reports on Human Rights Practices —
Chinastated:

Fuzhou City's first circuit court to safeguard warseights and interests was
recently set up in the Minhou County Court. Comgulisf eight excellent judges,
including women, the circuit court invited the diter of the Minhou women's
federation and the heads of women's federatioms 11® townships to be special
jurors. The special court will serve the needs ome&n suffering from domestic
violence and solve the difficulties these womeneheame across in the legal
procedure in a shorter time.

At the opening ceremony, five units including thealbu County Court and the
Provincial Dongfang Auctioneer donated 9,000 yuathe "Opposing Domestic
Violence Rescue Foundation" under the Fuzhou Wareaderation (‘Circuit Court
for Women Opens in Fuzhou’ 200%1]-China Women’s Federatior25 July
http://www.women.org.cn/english/english/whatisnws#b-01.htm — Accessed 11
September 2009 -).

49. In ‘Domestic Violence in Spotlight’ 2007, China.O@iN website, it states:

The Ministry of Public Security confirmed yesterdagt police will handle cases of domestic
violence differently to regular family disputes.

The move is part of a regulation to be issued bynimistry on how to deal with family
violence, and it aims to better protect victimslogument from the ministry's public security
management bureau, said.

The document said the setting of a new case typgdaelp the police better understand the
severity of such incidents so they might take appate and timely action.

Police generally treat domestic violence as a fadidpute, and are therefore sometimes slow
to react. To redress that, the regulation pladegal duty on the police to assist victims and
stipulates that police response must be immedratigey will face punishment.



50.

Figures from the All-China Women's Federation shioat about 30 percent of Chinese
families, some 80 million, have experienced dongestilence. About a quarter of the
400,000 divorces registered each year result feomily violence.

Besides, the federation has received about 50€)xrts of domestic violence over the past
two years, with an annual growth rate of 70 percent

"Women are the victims in most cases," Mo Wemhtie, federation's vice-chairwoman, said.

Figures from police in Shenzhen, south China, stiawin the first half of this year, 26
people died as a result of domestic abuse -- 1&peof all the deaths resulting from crime.

However, although China has laws and regulations@ming domestic violence, they lack
details for prevention and punishment.

The traditional idea is that family violence isravpte matter and the variables involved
prevent effective policing, Liu Bohong, deputy dit@ of the Women's Studies Institute of
China, said (‘Domestic Violence in Spotlight’ 20@hina.Org.CN website, sourdghina
Daily 2 Augusthttp://www.china.org.cn/english/government/2194%m. — Accessed
02 September 2009 —

On the issue of visa requirements for a personisgé& enter the PRC, the website for
the Embassy of the People’s Republic of China stiu&t there is no visa requirement
for ordinary passport holders from Singapore, Brused Japan to visit China for up to
15 days for business, sightseeing, visiting re¢tignd friends or transit. There are also
exceptions generally for travellers in transit.other cases a visa is required to enter
the PRC. (source: http://mm.china-embassy.orgleyw/a/t580126.htm

FINDINGS AND REASONS

51.

52.

53.

54.

The Tribunal accepts that the applicant is a natiohthe PRC on the basis that a
certified copy of her passport issued by that cguwas provided in the Department’s
file. The Tribunal also accepts that the appliGmnied in Australia [in] August 2008
using that passport which bears an Australian Cl&sSubclass 676 visa.

There is nothing in the evidence before the Tribtmauggest that the applicant has a
legally enforceable right to enter and reside i @tner country other than her country
of nationality, the PRC. The Tribunal therefored$ that the applicant is not excluded
from Australia’s protection by subsection 36(3}lud Act.

The applicant’s claims may be summarized as followse applicant is a 24 year old
female. In her claim for refugee status the applistated she has a fear of serious
harm from her father, uncle and husband if sheamstto the PRC. She fears her
husband will track her down if she returns to hamk village in the RPC and cause
harm to her. She believes that she is protectddafer in Australia with the benefit of
the enforceable Violence Restraining Order isswginat her husband by the
Magistrates Court in Perth. She believes thatgh@ot have the same level of
protection if she returns to her home village ia BRC.

When determining whether a particular applicamnstled to protection in Australia
the Tribunal must make findings of fact based endlaims made by the applicant.

This may involve an assessment of the credibilitthe applicant. When assessing
credibility, the Tribunal must recognize the ditfites faced by protection visa



55.

56.
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58.

applicants in providing documentary or other sugipgrevidence. The Tribunal
should give the benefit of the doubt to an applicemo is generally credible but unable
to substantiate all of their claims. The Tribuisahot required, however, to accept
uncritically each assertion made by the applic#&nirther, rebutting evidence need not
be available to the Tribunal for it to make a fimglthat a particular factual assertion
has not been made out.

In assessing the applicant’s credibility, the Tnaumust be mindful of the effects that
persecution and fear may have on the applicanper8on who experiences these things
might be inclined to be to suspicious and wary la@lieve that harmful things might be
certain to happen when in fact the reality mightha things might not turn out so bad.
The Tribunal was mindful of this in considering tygplicant’s claims and evidence.

The Tribunal notes that the applicant arrived irsthalia [in] August 2008 on a tourist
visa, gave birth to her son on [date deleted: )Bl1g¢eparated from her husband [in]
December 2008 and applied for a Protection VispApril 2009. The Tribunal found
that the period that elapsed between her separatidthe applicant lodging a claim for
a Protection Visa does not militate against hantlarhe Tribunal accepts that the
applicant may have been unaware of the possilafitpaking a claim for such a visa
and only found out about that when she enteredvtimeen’s refuge after separating
from her husband.

The applicant claimed to have suffered domestitenice at the hands of her husband
after she arrived in Australia The evidence betbeeTribunal, including the Violence
Restraining Order issued by the Magistrate’s CouRerth [in] March 2009, satisfies
the Tribunal that the applicant suffered domesttence at the hands of her husband
while in Australia. The Tribunal is also satisfiédit the harm suffered by the applicant
is “serious harm” for the purposes of the defimtaf a refugee under the Convention.

A question for the Tribunal is whether there i®althance of the applicant suffering
harm at the hands of her husband in the reasof@iglyeeable future if she returns to
the PRC. A further question the Tribunal must adersis whether the harm feared is
for one or more of the reasons enumerated in tlv€dion definition, that is, race,
religion, nationality, membership of a particulacgl group or political opinion. The
phrase “persecution for reasons of” serves to ifjetite motivation for the infliction of
the persecution and involves two concepts, thaeodecution and that of causal
connection to the relevant characteristic of thes@e persecuted. The Tribunal’s role,
amongst other things, is to determine whether tiseaerelevant causal connection
between the harm feared by an applicant and a driouthe Convention, given the
specific circumstances of each case.Applicant A & Anor v MIEA & Anar

Gummow J said that the phrase “for reasons of’esetw identify the motivation for
the infliction of the persecution and the objectig®ught to be attained by it. The
reason for the persecution must be found in thglisig out of one or more of five
attributes, namely race, religion, nationality, nioemship of a particular social group or
political opinion® In MIMA v Haji IbrahimMcHugh J similarly emphasised that the
Convention requires the Tribunal to ascertain tlodivation for the allegedly
persecutory conduct which an applicant for refusjaeus fears.

Applicant A & Anor v MIEA & Ano(1997) 190 CLR 225 at 284, per Gummow J.
(2000) 204 CLR 1 at [102].



The relevant Convention nexus can be satisfiedthgrethe discriminatory motivation
of the perpetrators of the harm or the discriminatailure of state protection.
Therefore, where the immediate harm appears to ha¥@nvention nexus as in the
circumstances of this case, it becomes necessapngider whether there is a
discriminatory failure of state protection attrigbte to a Convention reason. For
example, inVIIMA v Khawar & Ors the applicant claimed to have been subjected to
domestic violence and denied state protection =ecahe was a woman. The majdtity
found that such circumstances could come withinGbevention even though the harm
by the private individuals was unrelated to the w@ion. If the persecution was
characterised as a combination of serious harnrikgte individuals and a failure by
the state to provide protection against such h#renConvention nexus requirement
could be satisfied by the motivationeitherthe private individuals or the statéf the
persecution was characterised as the failure oétdite to provide protection against
non Convention related domestic violence, therr¢lason for the inactivity of the state
must be one or more of the Convention grothds.

The persecution feared need nosbkelyattributable to a Convention reason.
However, persecution for multiple motivations wibt satisfy the relevant test unless a
Convention reason or reasons constitute at leastdbential and significant motivation
for the persecution feared: s.91R(1)(a) of the Act.

The Tribunal finds that there is no evidence thathiarm that the applicant experienced
at the hands of her husband or the harm she fe#hs ifuture from her husband is
because of a Convention reason. The Tribunal &Etle@ applicant’s claim that she
may be a member of a particular social group, ngavemen in China or the particular
social group comprised by single women or singl¢hais in China, however, the
Tribunal finds that the husband’s motivation tosmbarm to the applicant is due to his
personal relationship with her and not becausasshenember of one or more of these
particular social groups What is required is #n&onvention reason is the essential
and significant motivation for the harm, howeverabithe evidence before the
Tribunal it finds there is no nexus between theivation for the harm feared and a
Convention reason. The applicant’s claim therefails the test under s91R(3)(a) of

The Tribunal does not accept the applicant’s chaimere she says that because the
police in the PRC are under resourced or becagse#us are too narrow in her village
to permit police access, that this evidences aidigtatory withholding of state
protection from the applicant. As referred to algahere is country information
indicating that more needs to be done to providebprotection in the rural areas in
the PRC (for example, country information includeterence td....enforcing these
policies and laws remains a big challenge, becdaseenforcers are unable to deal
with cases of domestic violence effectively antinvgcmay not get adequate judicial
support. Furthermore, after the silence is brokéntims of domestic violence need
further support to help them step out of violenc®rovisions related to domestic
violence are included in several national policeesl laws. However, these laws do not

Gleeson CJ and McHugh, Gummow & KirbyJJ; Callinatis3enting.
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(2002) 210 CLR 1 at [31] per Gleeson CJ, and 20]ber Kirby J.
MIMA v Khawar & Ors(2002) 210 CLR 1 at [84] and [87], per McHugh &r@mow JJ.



provide adequate assistance to victims of domegtlence because of difficulties in
implementation...... " (Source:PR China Country Profile, UNIFEM website
http://www.unifem-eseasia.org/resources/others/dimgolence/PDF/Chinapdf —
Accessed 9 September 2009. ). However, other ppunfbrmation in respect to the
amendments to the legislation and to servicesbamcentres and cities supports a
conclusion of an improved legal system and infeedtire which provides necessary
state protection against domestic violence. Famgte:

The amendetarriage Law of the People's Republic of China @%&nd the
amendments to THeaw of the People's Republic of China on the Prtatacof Rights
and Interests of Women (199R) 2006 supports a conclusion of a system of law
prohibiting domestic violence;

Similarly, the issue of the first court orders e protection of personal safety issued
by Chong'an district court in Wuxi city, Jiangsw¥nce, on August 6, 2008 and
again in the Yuelu district court in Changsha dilynan Province, on September 24.
(Source: ‘Domestic Violence in China’ 2008, WonwrChina website, 10 October
http://womenofchina.cn/Issues/Rights_ProtectionT83jsp — Accessed 2
September 2009) supports a conclusion of stategroh against domestic violence;

Further, the measures taken by the four Minis{iresblic Security, Civil Affairs,
Health, and Justice), one Party-controlled orgaimagAll-China Women's
Federation), the Party's Central Propaganda Depatirand the Supreme People's
Procuratorate jointly issued the Opinions on Préagrand Deterring Domestic
Violence (Opinions) on July 31, 2008 are in oraeptovide better protection to
domestic violence victims; requiring hospitals dme@lthcare workers to undergo
training programs to prevent and curb domesticevioé (Article 11); and requesting
All-China Women's Federation offices to establismestic violence hotlines (Article
13).(‘Government improves anti-domestic violende®s$; victim protection remains
limited’ 2008, Congressional-Executive CommissionGhina, 20 December
http://www.cecc.gov/pages/virtualAcad/index.phpdfalsingle=115327 — Accessed
20 January 2009;

Article 27 of the Guidance advising courts to ispuatection orders to "prohibit
offenders from beating, threatening, harassingtalking victims, or having
unwelcome contact with the victims and their cleldt' and if necessary, to require
offenders to receive psychological therapy. Sucigation orders can also order
offenders to "temporarily move out of their resides, if necessary and if the cases
meet qualifications.” In addition, the Guidancevpdes that "during the effective
period of the protection order, no party shoulddiavaluable marital properties."

The establishing of Fuzhou City's first circuit coww safeguard women's rights and
interests recently set up in the Minhou County €oamprising judges, including
women and involving the heads of women's federatfoom 16 townships to be
special jurors. "Opposing Domestic Violence Redéoendation” under the Fuzhou
Women's Federation (‘Circuit Court for Women OpanBuzhou’ 2007All-China
Women'’s Federatiqr25 July
http://www.women.org.cn/english/english/whatisnws#b-01.htm — Accessed 11
September 2009 ).



The increased awareness of domestic violence angrtiwing number of shelters

and services for victims including (as at 2007029, legal aid service centres, 12,000
special police booths for domestic violence comnmi$ai400 shelters for victims of
domestic violence, and 350 examination centresvonen claiming to be injured by
domestic violence had been established nationwidst shelters were government
run, although some included NGO participation. @epartment of State 2009,
Country Reports on Human Rights PractieeShina, 25 February, Section 5 ;

Seven ministries, including the MPS, the Ministié<ivil Affairs and Health, as

well as the ACWF issued new guidelines on the preéege and elimination of
domestic violence, which lay out specific action®é taken to raise awareness of the
issue, properly handle domestic violence caseseg@ruoictims, and provide legal
assistance where needed (US Department of Stae @60Qntry Reports on Human
Rights Practices- China, 25 February, Section 5

The Tribunal considered all this evidence and thentry information evidence provided by
the applicant, and while some of this country infation indicates areas requiring
improvement, the weight of all the evidence is thate would not be a discriminatory
withholding of state protection from the applicantaccount of her membership of the
particular social groups “women” or “women in CHima “single women in china” or

“single mothers in China”, or for any other conventreason, if she was to return to the PRC
and in particular to a larger urban centre or sitgh as, but not only, Fuzhou.

63.

64.

65.

The applicant has claimed she fears persecutithredtands of her father and uncle.
During the hearing the applicant comments indic#tetl she was not so concerned
about serious harm from her father or uncle or gliahthey would insist on her
returning to her husband. The applicant told thbuhal that she was concerned that
her return to live with her father in her hometowould place financial pressure upon
him. From this evidence the Tribunal finds thag thain reason the applicant did not
want to return to her home with her father in tiCPwvas that her father’s income is
low and it would be a struggle for him to suppaat bind her child. The Tribunal also
finds that the applicant is concerned that therg beagossip in her hometown and
embarrassment for her father and uncle. The Tabdoes not accept this is ground to
sustain a claim by the applicant that she has kfaughded fear of persecution from her
father and uncle. The Tribunal finds that the mapit does not face a real chance of
persecution in the reasonably foreseeable futur@coaunt of her father or uncle.

The Tribunal notes the applicant makes the clagm she will not be protected by the
police in the PRC. At the hearing the applicatd tbe Tribunal that she had
considered informing the PRC authorities aboutibkence she had experienced at the
hands of her husband in the hope that the autbemiight refuse to grant him
admission into the PRC should he attempt to retere

The Tribunal found, as set out in the above pa@wathat the applicant does not have
a well founded fear of persecution for a Conventeeson. In light of this, it is not
necessary for the Tribunal to consider the quesifamhether it is reasonable for the
applicant to relocate for the purposes of secungrgsafety from harm. In this case
however, the Tribunal had available to it countriprmation which indicates that the
enforcement of laws on domestic violence in the RIR@ears to be more advanced in
urban centres than in rural or remote locationst éxample the US Department of
State report on the Fuzhou City circuit courili-China Women'’s Federatior25 July
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http://www.women.org.cn/english/english/whatisnws#b-01.htm — Accessed 11 September
2009and the All-China Women’s Federation website paion referring to personal
court order being issued in Wuxi City and Changgg (China Women's Nev&5 Dec
http://www.womenofchina.cn/Issues/RightsProtecO®/160.jspAccessed 10
September 2009The Tribunal is satisfied that the applicant ilikto find better
protection against harm which her husband might seenflict upon her if she were in
a larger urban centre than in her smaller hometown.

The Tribunal considered whether relocation is reabte and whether the applicant
would be safe from her husband if she relocatétle Tribunal notes the information
in the country information discussion above, foamyple the US Department of State
report on the Fuzhou City circuit courtAfl-China Women’s FederatiorR5 July
http://www.women.org.cn/english/english/whatisnws#5-01.htm Accessed 14 October
2009, suggests that the enforcement of laws agaamsestic violence is patchy and
varies from province to province with better entarent appearing to be available in
the larger urban cities rather than in the smalleasl and remote locations. This, and
other evidence satisfies the Tribunal that theseldeen legal reform in the PRC with
the amendment of the Marriage Law and other imprarés including the superior
court of that country has instructed the courtse¢at domestic violence seriously. The
official mouthpieces/news services of the countsgeiminate messages that the
government is acting on domestic violence and themment has provided funding to
the womens’ group. The Tribunal accepts that thisng improving however, the fact
remains that evidence exists that this is stilasea of nascent law in China and that the
enforcement of the law appears to vary accordirthegarticular location with urban
and capital centres having better enforcement andces than rural locations

In light of all the country evidence available, thebunal is satisfied that the level of
protection available to the applicant in largeramfareas, including Fuzhou the capital
of the applicant’s province, would be such thatapplicant would not face a real
chance of serious harm at the hands of her husbaie. Tribunal had regard to the
country information which suggests there are ditfies in enforcing domestic
violence laws particularly in the rural locationshe Tribunal also noted the country
information which states the substantial resouatesmechanisms in place to combat
domestic violence and enforce laws dealing with groblem. In particular the US
Department of State’s 20@ountry Reports on Human Rights Practices — China
which states, amongst other things, that in resptman increased awareness of
domestic violence, there were a growing numbehefters for victims and that during
the year. The report states 27,000 legal aid seceatres, 12,000 special police booths
for domestic violence complaints, 400 shelters/fotims of domestic violence, and
350 examination centres for women claiming to Ipered by domestic violence had
been established nationwide.

The Tribunal is satisfied that the applicant hasdapacity to relocate to one of the
areas where the enforcement of the domestic vieleaws is more effective than in the
rural areas. Based on the applicant’s eviden¢eoprevious relocation and securing
employment within the PRC, the Tribunal is satfieat the applicant is an energetic
and resourceful person and she has experienceoatieg as she has moved from her
hometown to Shenzhen for work as a statisticiaanshoe and sandal factory. The
applicant has also demonstrated her mobility bycating to Australia. The Tribunal
noted the applicant’s claim that it would take teo long to find work’, however the
Tribunal also notes the rate of unemployment inRRE€ is presently lower than the
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rate of unemployment in Australia (source: Tradidggpnomics — Global Economics
Researclnttp://www.tradingeconomics.com/Economics/Unempéaym
rate.aspx?Symbol=CN¥Accessed 15 October 2009). The Tribunal is foese
satisfied that it would not be unreasonable forapplicant to relocate to Fuzhou or
some other large urban area and to be safe fromustsand. The Tribunal is also
satisfied that the likelihood of the applicant'sshand locating the applicant in a large
and populous urban centre is less than if she avestirn to her smaller rural
hometown. This practical demographic protectionpted with the applicant’s
husband not being a Chinese citizen or permansittenat further increases the
protection for the applicant if she was to relocate

The Tribunal does not accept the applicant’s pritjposthat the applicant’s husband’s
dual nationality (Burmese and Australian) can “alloim to travel freely in Asia and
cross borders without detection.” The country infation does not support this
proposition, to the contrary, the country inforratis that the applicant’s husband will
be required to obtain a visa to enter the PRC l@disa application requires that a
person disclose, amongst other things, whethersopdias a criminal record in China
or any other country. There is no visa requireni@nordinary passport holders from
Singapore, Brunei, and Japan to visit China fotaup5 days for business, sightseeing,
visiting relatives and friends or transit. There also exceptions generally for
travellers in transit. However, in other casegisa is required to enter the PRC.
(source: Embassy of the People’s Republic of Chitta://mm.china-
embassy.org/eng/lsyw/a/t580126.htm

The applicant claimed that the applicant wouldattiact sympathy from the
community or service providers because she habkéefhusband and has a child. She
also claimed that there would be discriminationiagfathe child generally. The
Tribunal considered the country information avdgailb respect to the growing divorce
rate in the PRC and notes according to countrymébion that divorce is now
common in China and that old stigmas attachedvorde and divorcees are fading,
particularly in the major cities. As stated abas@yntry information‘Domestic

Violence in Spotlight’ 2007, China.Org.CN websieurce:China Daily2 August
http://www.china.org.cn/english/government/21945m)hindicates thaapproximately
400,000 divorces take place in China every yearaagdarter of these are due to
domestic violence. The Tribunal accepts this, ahérocountry information, as
evidencing a change in attitude towards single erstand towards divorce in the PRC
and in the light of this evidence the Tribunal doesaccept the applicant will
experience significant discrimination amountingpéwsecution or that it would be
unreasonable for her to relocate within the PRC.

The applicant claimed that if she was to relocatartother area within the PRC she
may not have the money for childcare. The Tribulweds not accept this claim based
on its country information which indicates that daye in the PRC is comprehensive
and affordable with the state subsidies generaiyedng at least one-third to one-half
the cost of the care. Source: ‘Shanghai Jouradeep China Working Day Care is
Pampered(http://www.nytimes.com/1991/12/24/world/shangbarnal-to-keep-
china-working-day-care-is-pampered.htrAlgcessed 14 October 2009.

a) The applicant claimed that she was concerned #grathild might not be
eligible for a medical card if she returns to ti® The Tribunal does not
find that the denial of a health card is seriousrhia the sense contemplated



by the Convention. The Tribunal is satisfied thealth care is available for
the child, as for the applicant, for a fee in thi&P The Tribunal notes the
2007 report of the Embassy of the People’s Repulblichina in Australia
stating:China plans to set up a comprehensive medical arsie program
over the next three years that will cover all urliatizens, including children
and the unemployed. The country will introduce aamal health insurance
program for all urban residents, Chinese PremiemWiabao said at a
meeting held on Monday and Tuesday in Beijing @myployed urban
residents have so far been able to join the natibealth insurance program.
With the advent of the new program, which is tditenced by the central
government, a further 200 million urban residentt e insured. (Source:
http://au.china- embassy.org/eng/xw/t344797. htotessed 15 October
2009) Further, the Tribunal notes the PRC movestdsvuniversal health
care insurance as reported in China Plans Univeisalth Care in
http://www.nytimes.com/2009/01/22/world/asia/2dbktjing.1.19590543.html
Accessed 14 October 2009.

CONCLUSIONS

72. Forthe above reasons, the Tribunal is not satishiat the applicant is a person to
whom Australia has protection obligations underReéugees Convention. Therefore
the applicant does not satisfy the criterion setirmg.36(2)(a) for a protection visa.

DECISION

73. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)

visa.

HUMANITARIAN CONSIDERATIONS

74.

75.

The applicant has requested, in the event the falbiinds that the applicant is not a
person to whom Australia has protection obligationder the Refugees Convention,
that the Tribunal refer the case to the Departrf@mmntonsideration by the Minister
pursuant to s417 of the Act. That section givesNtinster discretion to substitute a
decision of the Tribunal for another decision tisahore favourable to the applicant, if
the Minister thinks that it is in the public intetéo do so.

The Tribunal considered the applicant’s case aadrimisterial guidelines relating to
the discretionary power and has decided not to teematter to the Department. As
the Tribunal has found it is reasonable for theliappt to relocate to an area where she
will not face a real risk of harm, the Tribunakgtisfied that there is no sound basis for
believing that there is a significant threat to #pglicant’s personal security, human
rights or human dignity should she return to hemtry of origin. Further, the Tribunal
is not satisfied that the circumstances of thig ecaay bring Australia’s obligations as a
party to the International Covenant on Civil anditRal Rights (ICCPR), the
Convention Against Torture (CAT) or the Conventamthe Rights of Child (CROC)
into consideration.



| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.
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