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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Buiiganmar), arrived in Australia on
[date deleted under s.431(2) of tegration Act 1958as this information may identify
the applicant] April 2011 and applied to the Depaamt of Immigration and

Citizenship for the visa [in] May 2011. The delegdecided to refuse to grant the visa
[in] July 2011 and notified the applicant of thecbgon.

The delegate refused the visa application on tkeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] July 20fr review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

17.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387 anéippellant
S395/2002 v MIMA2003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if



18.

stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamergertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
has had regard to the material referred to in gleghte’s decision and other material
available to it from a range of sources.

The applicant was represented in relation to thieveby a registered migration agent.

Department file CLF2011/72806

21.

22.

23.

The applicant stated in his protection visa appbcethat he was born in [Town 1] on
[date deleted: s.431(2)]. He stated that at biethvas a citizen of Burma but at the time
of application he was stateless. The applicat¢dtdat he lost his citizenship in 1982
when thel982 Citizenship Lawf Burma came into force. He indicated that hekspo
Rohingya and Burmese; he belonged to the Rohinthyacegroup; his religion was
Islam; he was married in [Town 1] [in] May 1971; Ineed at the same Yangon address
for approximately ten years before he came to Aliatrhe was in hiding for several
months before he departed the country; he had gegrs of education; he was self-
employed in [Town 1], selling vegetables, from 196l 1991; he was a casual
worker at a Yangon market from 1991 until 2007 hadvorked at another Yangon
market as a sales person from 2007 until Novem®gt 2The applicant stated that his
wife and eight of his nine children lived in Burraad he had a son living in Australia
The applicant provided a copy of his Burmese passao untranslated document
relating to his identity; and a letter from thef{oil deleted: s.431(2)] of the Burmese
Rohingya Community in Australia, dated [in] May 2QXtating that the applicant was
a Rohingya from Arakan State in Burma. The autlxpressed an opinion that the
applicant was at risk of being subjected to hungimts violations in Burma.

The applicant claimed that he faced ongoing diffiea with the authorities in Burma
because of his ethnicity and political opinion. ¢i@med that he was detained and
guestioned several times; the first time beingdid8lafter he was accused of assisting
Rohingya Muslims fleeing the authorities. He claihtleat in April 1978 he was
sentenced without trial to prison for 18 monthse Blpplicant stated that he was
subjected to torture in detention and releasecbriary 1979.

The applicant claimed that in 1991, during whatdferred to as an “extermination
campaign” against Rohingyas by the governmentatitieorities attempted to detain
him. He stated that when they failed to find hint they took his wife. The applicant
claimed that his wife was held for three days amstneated by the authorities. He
stated that he did not consider [Town 1] to befa pkace for him so he hired a broker



24,

25.

26.

27.

to facilitate the illegal relocation of the family Yangon. The applicant claimed that
they moved to Yangon in October 1991. He claimed tie maintained a low profile
because he did not want to attract the adverseesttef the authorities. He claimed
that in 1996 he was detained for one month andreaitdd during a government
campaign against Muslims. He stated that he wamatgtained in 2001, during civil
disturbances by Rohingya youths in Sittwe, and &g wld not to participate in any
protest activities. The applicant claimed thaphdicipated in the September 2007
protests against the military government but he alds to avoid arrest.

The applicant claimed that in 2010 he actively caiagped for the boycott of the
elections. He stated that he objected to the eledtecause it was “an organised event
that would ensure the continuity of the militaryvgonment with civilian faces” He
stated that the needs of the Rohingya communite vggrored in the elections. The
applicant claimed that after the elections the autiles began to target Rohingyas who
criticised the election process. He claimed thatdresidered himself to be at risk of
arrest so he went into hiding and he remaineddmgiuntil an agent was able to
arrange a “safe and secret exit from Burma” Thdiegt claimed that if he returned to
Burma he would be at risk of serious harm for htset as a Rohingya, religion,
statelessness, and his political opinion agairesgtvernment.

The Department received a submission from the egmiis adviser [in] June 2011.
The adviser argued that the applicant sufferedrsediscrimination and persecution in
Burma for reasons of his Rohingya ethnicity, religiand political opinion. She
submitted human rights reports from external saireating to human rights
conditions in Burma and she argued that the apglEéear of harm was well-founded.

The applicant was interviewed by the delegateJuty 2011. The applicant’s son
attended the interview and provided evidence. Tititeuhal has listened to the
interview. The applicant essentially repeated las1ts. He stated that if he returns to
Burma he will be killed by the authorities for leay the country illegally.

The delegate accepted that the applicant was anBydiMuslim from Burma. He was
not satisfied however that the applicant was aqreds interest to the authorities in
Burma. The delegate found that the applicant Isthble and prosperous life in Yangon
and he did not accept that the applicant had aigeriear of persecution based on his
political opinion or any other Convention reason.

Tribunal file 1107430

28.

The Tribunal received a submission from the apptisaadviser [in] August 2011. The
adviser provided the following documents:

» a statutory declaration from the applicant, date4ugust 2011, in which he
repeated his claims and he provided comments rigggtitde delegate’s
findings;

» a statutory declaration from the applicant’s soAustralia, [name deleted:
s.431(2)], dated [in] August 2011, in which he ¢on&d the applicant’s
claims and provided more details regarding thealiffies his father
experienced with the authorities in Burma,



29.

* a statutory declaration from an Australia citizgrame deleted: s.431(2)],
dated [in] August 2011, who stated that he was laifRyya from [Town 1], in
Arakan State, and he participated in politicahatés with the applicant in
[Town 1] in 1990;

» asimilar statutory declaration from another Augreitizen, [name deleted:
s.431(2)], dated [in] August 2011, who stated tietvas a distant relative of
the applicant and he could confirm the applicadigsms regarding the
difficulties he had with the authorities in Burma;

* a statutory declaration from an Australian citizgrame deleted: s.431(2),
dated [in] August 2011, a Rohingya Muslim from Barnwho stated that he
lived in Rangoon at the same time as the appli@adthe was aware that the
applicant was detained and tortured by the autkernih 1997 after he attended
protest activities at the end of 1996;

» a statutory declaration from an Australian citiz¢éname deleted: s.431(2)],
dated [in] August 2011, who stated that he wasiptesly a stateless
Rohingya from Arakan State, who confirmed that wliiey both lived in
[Town 1] he witnessed the applicant being involuegolitical activities
relating to the Rohingya community;

» a statutory declaration from an Australia citizgrame deleted: s.431(2)],
who stated that he and the applicant were fronsémee village in Burma and
he witnessed the applicant sacrifice “a lot for Rglga people and village”;

* a medical certificate relating to the applicanislth difficulties;

» aletter from his doctor, dated [in] August 201thtieg that the applicant was
suffering from depression and other mental heafticdlties;

* aletter from [agency deleted: s.431(2)], dateflJime 2011, stating that the
applicant suffered from various mental and phydeslith problems;

» aletter from the [official deleted: s.431(2)], ffrganisations deleted:
s.431(2)], dated [in] July 2011, based in Yangstating that the applicant’s
son was able to study in Turkey after being awagalsdholarship by the
[agency deleted: s.431(2)]; and,

* seven articles from various media sources relatrigiman rights violations
against the Rohingya community in Burma, descnijgiof demonstrations
which the applicant claimed to have attended, aeddrgeting of the small
Rohingya community in Yangon.

The applicant argued in his statement that hiswatoof political events in Burma was
accurate. He argued that the delegate’s informa&garding those events, and the
findings he made regarding the applicant’s creityhivere based on incorrect
information and false assumptions relating to higliaant’s alleged prosperous
lifestyle. The applicant stated that he was fortcelgéave Arakan to avoid further
ongoing harassment from the authorities. He stt@in Yangon he was only able to



remain there with the aid of corrupt officials. pevided information regarding his
living conditions in Yangon and what he had to dogmain there.

Information from external sources

30. The Tribunal considered information from extermalrses provided by the applicant
and relating to the treatment of Rohingyas in Buriitee Tribunal also considered the
following reports relating to human rights conditsoin Burma and the treatment of
Rohingyas:

‘Myanmar’ 2011,The New York Time81 January;

‘Myanmar (Burma)’ 2010Political Handbook of the World Online Editipn
originally published in Banks, A., Muller, T., Owtreet, W., and Isacoff, J. (eds.)
2010,Political Handbook of the World 201@Washington: CQ Press;

Freedom House 201Breedom in the World — Burma/Myanmar (201D)ne;

US Department of State 2010ountry Reports on Human Rights Practices for 2009
— Burma 11 March;

‘Ex-military dominate Myanmar’s new cabinet: ofti 2011, Google News, source:
AFP, 11 February;

UK Home Office 2010Country of Origin Information Report — Burma (Unioh
Myanmar) 23 July;

Mydans, S. 2011, ‘Myanmar Hardens Stance on OppnsifThe New York Times
20 February;

US Department of State 201@fernational Religious Freedom Report for 2010 —
Burma 17 November;

Minority Rights Group International 2018tate of the World’s Minorities and
Indigenous Peoples 2010 July. (CISNET Burma CX246002);

Beech, H. 2009, ‘A closer look at Burma’s ethniaarities’, Time Magazing30
January. (CISNET Burma CX222313);

United States Commission on International Religibreedom (USCIRF) 2010,
Annual Report 2010 — Countries of Particular ComceBurma (Myanmar)29 April.
(CISLIB Burma 18628);

DIMA Country Information Service 200&0ountry Information Report No. 05/60 —
Burmese passport and departure procedu¢ssurced from DFAT advice of 12
October 2005), 14 October. (CISNET Burma CX137106);

Thet, M. 2010, ‘Burma begins issuing machine-retelphssports'Mizzima 30
March. (CISNET Burma CX254658);

‘Overview of corruption in Burma (Myanmar)’ 2009h& U4 Anti-Corruption
Resource Centre and Helpdesk, Transparency Inienahtvebsite, June
http://www.u4.no/helpdesk/helpdesk/query.cfm?id=205ccessed 8 June 2010; and,



* International Crisis Group 2011, ‘Myanmar’s Posedtion Landscape’, Asia
Briefing N°118, 7 March.

31. The Tribunal considered the following backgrouniimation regarding the
circumstances of the Rohingya community in Burma persons suspected of
involvement in anti-government activities:

*  Minority Rights Group International 2008tate of the World’s Minorities —
Events of 200Minority Rights Group International website;

* Ekeh, C. & Smith, M. 200Minorities in Burma Minority Rights Group
International website, 30 October;

* Minority Rights Group International 200World Directory of Minorities and
Indigenous Peoples — Myanmar/Burma: OvervieHCR Refworld;

* United States Commission on International Religibreedom 2009,
USCIRF Annual Report — Countries of Particular Cernc Burma
Refworld;

* US Department of State 20@urma International Religious Freedom
Report 200615 September;

* US Department of State 20@rma Country Reports on Human Rights
Practices — 20053 March;

» Department of Foreign Affairs and Trade 20G8untry Information Report
No. 7603, 24 April CISNET Burma CX77914;

* Human Rights Watch 2008alaysia/Burma living in limbo Burmese
Rohingyas in Malaysjaluly;

* Department of Foreign Affairs and Trade 20G6untry Information Report
No. 06/6716 November. CISNET Burma CX165216;

» US Department of State 20008 Country Reports on Human Rights
Practices — Burma25 February;

* Human Rights Watch 2008, Vote to Nowhere — The RI2§8 Constitutional
Referendum in Burma, May;

* Freedom House 2008, ‘Burma (Myanmar)’ Freedom in the World 2008

* Human Rights Watch 200Crackdown — Repression of the 2007 Popular
Protests in BurmaVolume 19, No. 18(C), December;

* ‘Myanmar detains dozens of opposition members’ 20@Hoo News
(sourceAssociated Pre3s19 July;

e ‘87-year old opposition member imprisoned’ 20D@mocratic Voice of
Burmag 14 July;

* ‘Lengthy sentences for opposition prayer arrest2@89,Democratic Voice
of Burma 18 June; and,



» ‘Harsh Sentences for Myanmar Dissidents’ 208@nesty Internationafl3
November.

FINDINGS AND REASONS

32.

33.

34.

35.

36.

The applicant claims to be a stateless Rohingya BBarma. He claims that he was
born in Burma and that Burma is his country of ferrhabitual residence. He claims
that he is not a citizen of Burma and that he lwagght to enter and reside in any other
country. The applicant claims that the Burmesepas he used to enter Australia is a
document he obtained from corrupt officials andwtite aid of an agent. The Tribunal
has considered the applicant’s claims and the agelbde provided relating to his
identity and background. It accepts that he is hiiggya from Burma and that his
country of former habitual residence is Burma. Thieunal accepts the applicant’s
claim that he has no right to enter and resideninaher country and that he has been
denied citizenship in Burma because he is a Rolainggcordingly, the Tribunal finds
that the country of reference in this matter isrBay the applicant’s country of former
habitual residence

The applicant claims that he belongs to the Rotasgsthnic group of Burma and that
he faced ongoing discrimination and other formsddtreatment by the authorities in
Burma because of his ethnic background. He clamatsshe was subjected to ongoing
harassment from the authorities because of hidueweent in political activities in
Arakan State and in Yangon. The applicant claimas he expressed his views
regarding the last election in Burma and he sulmsityufound it necessary to flee the
country to avoid further difficulties with the awitities. He claims that if he returns to
Burma he will be subjected to life-threatening hdayrthe authorities for a combination
of reasons, including his ethnicity, political ojan, his false passport, and a perception
by the authorities that he is a dissident.

The Tribunal accepts the applicant’s claim thahag strong views against the former
and current governments of Burma and that he haxessed those views over many
years. The Tribunal accepts the applicant’s cléiat he was harassed by the
authorities in Burma for being a Rohingya and fxpressing his political views.

After considering information from external sourcekting to the treatment of
Rohingya Muslims from Arakan State by the governnoéiBurma, the Tribunal
accepts the applicant’s claim that Rohingyas grarficularly vulnerable ethnic group
in Burma and it accepts that the community has sebjected to ongoing
discrimination and harassment by the authoritidBumma since they were denied
citizenship rights in 1982. The Tribunal accepts dipplicant’s claim that the
authorities in Burma target Rohingya Muslims fromakan State with impunity.

The Tribunal has formed the view that the applidaoés the additional risk of harm by
the authorities in Burma because of his previousigal activities and his current
political views against the government. The Triklumas accepted the applicant’s

claim that he was targeted before by the autheriierause he expressed views against
the government and it finds that he faces a simig&rin the future for the same reason.
The Tribunal has considered the recent politicaktigoments in Burma and the
transition of the military government to a civiliadministration. However, despite
these developments, the Tribunal is not satisfietl human rights conditions have



37.

38.

improved sufficiently in Burma to allow the applitao return there safely in the
reasonably foreseeable future.

The Tribunal finds that the applicant cannot awbrl harm he anticipates in Burma by
relocating within the country as the military ahe tuthorities restrict the movement
and activities of Rohingyas throughout the counfitye Tribunal has formed the view
that the applicant may not face a substantialafdkarm by the authorities in Burma
but neither is it satisfied that the risk of hasmemote or insubstantial or a far-fetched
possibility.

Accordingly, the Tribunal finds that there is alrefaance that the applicant will be
subjected to persecution in Burma for reasonsad eand political opinion.

CONCLUSIONS

39. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfies the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

40. The Tribunal remits the matter for reconsideratiotin the direction that the applicant

satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no inforneetiwhich might identify the
applicant or any relative or dependant of the &pli or that is the subject of
direction pursuant to section 440 of tegration Act 1958

2

Sealing Officer: EHENDE




