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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicants Rrtiv@ (Class XA) visas under s.65 of the
Migration Act 1958the Act).

The applicants, who claim to be citizens of Indipplied to the Department of Immigration
for the visas on [date deleted under s.431(2) eMigration Act 1958as this information
may identify the applicant] November 2010.

The delegate refused to grant the visas [in] Novar2011, and the applicants applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRagulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa iImember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingstticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevlieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarea36(2B) of the Act.

Member of the same family unit

Subsections 36(2)(b) and (c) provide as an altemnatiterion that the applicant is a non-
citizen in Australia who is a member of the sanmilaunit as a non-citizen mentioned in
s.36(2)(a) or (aa) who holds a protection visatiBe®&(1) of the Act provides that one
person is a ‘member of the same family unit’ astlaewoif either is a member of the family
unit of the other or each is a member of the famiiit of a third person. Section 5(1) also
provides that ‘member of the family unit’ of a pemshas the meaning given by the
Regulations for the purposes of the definition. €kpression is defined in r.1.12 of the
Regulations to include.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Protection visa application

The first named applicant makes claims to protectioe second named applicant does not
and relies on his membership of the first namediegt’s family unit, being her husband.
For convenience, and unless otherwise indicateithisndecision the first named applicant
will be described as “the applicant”.
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The applicant lodged an application for a protettisa application [in] November 2010.
Accompanying that protection visa application wespies of the applicants’ passports, both
current and expired.

The applicant subsequently provided a written statd in support of her protection claims.
The statement is dated [in] March 2011 but it iedastamped as having been received by the
Department of Immigration and Citizenship (Sydnéice) [in] October 2011.

Personal details and visa history

According to the protection visa application andhe copies of the applicants’ passports
(current and expired), the applicant was born ea[ydeleted: s.431(2)] in Kerala, India. She
is married (in 1995) to the second named appliddatdetails are given in the protection visa
application but according to the delegate’s deniswhich accompanied the application for
review, they have [details of children deleted34(2)]. The applicant gives no detail of her
residential address in India prior to her travel, $chooling or any qualifications obtained
other than to state that she attended a [collegg] fdates deleted: s.431(2)].

The applicant’s previous Indian passport was issadthumba [in] August 1999 and expired
in 2009. The applicant’s current Indian passpors waued [in] September 2009 in Thumba.
In addition to the biodata pages, the passportstearsa to New Zealand. It is a visitor’s visa
granted [in] November 2010 and permits the apptibatravel to New Zealand (arriving not
after [a date in] March 2011) and on arrival togoanted a permit to remain for one month.
The same page of her passport indicates that hleapt was granted a permit to enter New
Zealand [in] November 2010. In her protection \application, the applicant states that she
travelled to New Zealand, arriving [in] Novemberl®Oand departing on [a further date in]
November 2010, with the reason given as “visit”.

The applicant’s passport also contains the Austratia on which she entered Australia. It is
a subclass 771 transit visa which was grantedNoyember 2010 in New Delhi. The transit
visa allowed the applicant to enter and remainuistéalia for three days from the date of
each arrival, was expressed to be valid for mdteitries, and required the applicant not to
arrive in Australia after [a date in] December 20A6cording to the stamp in her passport,
the applicant arrived in Australia [in] Novemberl20

The second named applicant travelled to Australia Indian passport issued [in] June
2010, and also entered Australia on a transitsudelass 771, the details of grant and
currency of which are the same as the first nanpgtiGant’s transit visa. Similarly, the
second named applicant entered and remained in2¢a¥and on the same dates and the
same class of visa/entry permit as the first naapgicant.

The second named applicant has previously heldridian passports. The first was issued
[in] April 2001 and expired [in] July 2005. It wallbppear that it was on this passport that
the second named applicant travelled to the Uriradd Emirates. No translation has been
provided of the “residence” visa of that countrywappears in the passport. The second
passport was issued in Dubai [in] July 2005 and exgsessed to expire [in] July 2015 but
has been stamped “cancelled” with a date [in] B0#). That passport also contains a
residence visa granted by the United Arab Emiratgain without accompanying translation.
That residence visa or permit is stamped “cancéiigth a date [in] March 2009. Several
stamps of the UAE appear, dated [in] September 2@0& following date in] September
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2007, [a date in] February 2008 and [a date in]il&f09, but there is no indication whether
those stamps refer to entry dates or exit dates.

Protection claims — protection visa application

The second named applicant makes no claims toguiabe relying only on being a member
of the applicant’s family unit and included as suther protection visa application.

In her protection visa application the applicaaiiis to fear persecution by reason of her
religion. In response to the questions in the taia visa application form, the applicant
states (questions in italics; spelling and gramanaginal):

Why did you leave that country

Christian people trying to kill me. They have atigattacked me two times.
What do you fear may happen to you if you go ba¢kat country?

Already people attack me before.

Who do you think may harm/mistreat you if you gckBa

Christian people and hindu terrorists.

Why do you think this will happen to you if youbgak?

People still looking for me to kill.

Do you think the authorities of that country camanill protect you if you go back?
If not, why not?

No, they can'’t protect me because the people ayestong.

The applicant elaborated on her claims in her emigtatement and during an interview with
the delegate, which is summarised accurately irdéhegate’s decision record. Those claims
are summarised below.

Protection claims — written statement

The applicant claims that she was born into a Giatfeomily and that she belongs to the
Mukkuva caste which is classified as a backwardasgaste. She was an active member of
the Kerala Catholic Students League (KCSL) in lighool and the Kerala Catholic Youth
Movement (KCYM) in college. After college she didlunteer work for the Trivandrum
Social Service Society (TSSS), a Catholic orgameah Trivandrum, where she worked for
the promotion and fulfilment of women'’s rights goasition in the community.

The applicant claims that from [years deleted: $283khe [worked for] the Catholic Family
Unit run by the TSSS, which consists of groups®@®8 Catholic families in different
locations and which meet once a week for prayeitimge [Details of the applicant’s work
deleted: s.431(2)]. She undertook this work onlanteer basis.

The applicant’s husband, the second applicant,myased at his work (in the United Arab
Emirates) in 2009 and his employer cancelled hiskwsa (presumably, withdrew their
sponsorship for his visa). He returned to Indiathfiit his income, the applicants could not
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afford to pay the loan they had taken out to bthkelr house, or to pay their children’s school
fees. The applicant contacted Catholic religioasiéxs and the TSSS for financial assistance
with living expenses and school fees but all redusehelp and they began to avoid her
because they could not or would not help even thalg had been very active with Catholic
organisations.

The applicant contacted [Pastor A] at a Protesthntch in Trivandrum who had previously
helped her mother when she was having troublengaiie applicant and her siblings. Her
mother introduced her to [Pastor A], who offered éipplicant work because of her
experience with social work. In that work she death the local government (the

Panchayalt and tried to help people find work because tieeelot of unemployment in her
area. She worked at the offices of the Panchayategseived some money and assistance
with her children’s education from the Protestahuf€h. Gradually she became interested in
the prayers and Gospel mission of the Protestantdbh[Pastor A] invited her to prayer
meetings, which she attended with her husband amdyf, and which were conducted once a
month at the houses of friends. She and her fawolyld go to the church in Trivandrum for
larger gatherings, there not being any Protestamtoties in her rural area. She held a prayer
meeting at her home once, prior to her baptismthAdl time she was still [involved] with the
Catholic Family Unit.

The applicant thinks that someone informed the @mtlchurch that she was doing work for
the Protestant church and that she had held ampgagieering at her home. She does not
know who told them but Catholic church leaders bexzangry with her and in around
September 2010 a [man] whom she knew from the @attiourch told her that the Catholic
church knew as was unhappy with her. About a watk khe received a letter from [Father
B] of the Catholic church she attended which stétetlthe church leaders knew of her
activities with the Protestant church and [thagytlvere not comfortable about her activities
and told her to withdraw from those activities loey would take action against her. About
three weeks later, [Father B] made a declaratidherchurch to the effect that the applicant,
being engaged in working with the Protestant chwhblth is not desirable as far as the
Catholic church policy was concerned and that salt she was removed from her
[position with] the Catholic Family Unit. The apgdint stopped her work with the TSSS but
continued her work with the Protestant church.

[In] October 2010 the applicant’s family, togethgth four Christian families and two Hindu
families, converted to Protestantism and were bagtiThe baptism was very public, and the
Protestant church made much of the fact that tpécgmt had [worked for] the Catholic
Family Units, saying that the applicant had realigeat Protestant worship was better than
Catholic worship. The Protestant church postedceston walls to that effect, and the
baptism took place on a huge stage in Trivandruwhath about 50 people attended. The
two Hindu families who were baptised that samelt&y been introduced to the Protestant
church by the applicant in the course of her waalpimg people to find jobs.

On the evening of the [next day], when the applisavere preparing for bed, there was a
knock at the door and 30-40 men with fir torched wooden sticks were outside their house.
The applicants went outside, and the group attattk&u and hit them using their hands and
the sticks. They set fire to the applicants’ hoaisd the windows and doors burned, although
the walls were made of concrete bricks. The grolgpthe applicants that India is a Hindu
country, that the applicant had converted two Hifaduilies, and that if she did not stop her
work there will be consequences, that they may &ileher.
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The applicant claims that they took their passpamts went to her sister’'s house, left their
children with her sister, and telephoned [PastowAd gave her the number of a pastor in
Madurai, [Pastor C]. The applicants left that night took a bus to Madurai, an 8-9 hour
trip. They got off the bus and telephoned [Pasfaar@, as they were walking to his place, a
car with 5-6 people approached them got out ottreand attacked them with sticks, saying
“there are people who are converting Hindu and sZilan people to Protestant groups, this is
bad for our community” The applicant claims sheoggised some of them from the group
that came to their house. A crowd gathered, tha® avot of shouting and no one helped
them. They did not report either attack to thegmlon the advice of [Pastor C] who said that
these sorts of incidents are exacerbated whendiieem@re involved, and that it would be bad
for the Church. He gave them the name of someoMairas. They left for Madras that day,
by bus In Madras they stayed at the home of a Temilly referred to them by [Pastor C].
They did not go out at all, fearful of another ekta

[Pastor C] told the applicants that it was not safstay in India, that he had experience with
the RSS and they will follow the applicant. [PasBjrarranged for visas. They gave their
passports to the man they were staying with, attwae or four days after they arrived, and
about a week later that man gave the applicantra fo sign and told her that they were
trying to get visas for Australia. The applicardtet that they did not pay any money for the
visa or the plan ticket to Australia and that sbhesdnot know who paid. The man gave her
back her passport with the visa three days befay left Madras.

The applicants left Madras [in] November 2010 fac@in (the airport through which they
departed). [Pastor C] told them before they ledt they would travel through New Zealand
and would stay there for a few days, and gavelteename of the hotel where they'd be
staying. When she asked who was paying for thaiety [Pastor C] said not to worry about
it, that he wanted them to be safe. They left Qo¢tie following day], stopped over in
Dubai, arrived in New Zealand [two days later] atalyed there for six days before travelling
to Australia. She did not claim protection in Neeafand, she says, because she did not
know this was possible.

The applicant states that they arrived in Austrafiga date in] November 2010. They did not
have anywhere to go and, at the airport train@tatbought a ticket to [Suburb 1] because it
was a name they saw on the board of destinatidreveTwas a sign at [Suburb 1] advertising
a room for rent, which they called from a publiephone. The owner told them to come.
They did not have any money to rent it, but the emva Chinese person, let them stay for the
night, and told them about a Church nearby.

The [next day], they went to the church, callechjeadeleted: s.431(2)], and spoke to a
woman there who told them to apply to the Departroéimmigration for a protection visa
and to go to the Red Cross for help with living exges. The applicant went to the
Department that day and applied for a protecti@a.vi

Since arriving in Australia (and as at the datéhefwritten statement, which is not clear) the
applicant says that she had been to a Protestt@rgay in [Suburb 2] twice, for prayer,
which she saw advertised in the local newspapérthati they have not been to a Protestant
church because they do not know where one is,wdththey are making enquiries.

The applicant states that she is afraid that ifreh@ns to India the RSS will target her as a
Protestant who is converting Hindus. She statdsstiecannot move within India because
she and her husband only speak Malayalam, whichlisspoken in Kerala, and a little
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English, and they cannot move within Kerala becanedrSS will find them like they found
them in Madurai where they followed them.

Protection claims — interview with the delegate

Both applicants attended an interview with the gate [in] October 2011. That interview
was recorded and a copy of that recording is helthe Departmental file. The additional
evidence provided by the applicants at the intewwgeaccurately set out in the decision
record of the delegate, and may conveniently bensames as follows

a. The applicant has a Bachelor [degree] awardedear[geleted: s.431(2)];

b.

C.

They have [detalls of children and their schooliledeted: s.431(2)];

Her husband returned to India after his work-relabgury sometime between
January and April 2010, but she does not recalitbxashen;

Both she and her husband are Mukkuva, classifiettidyndian government
as “other backward community” but neither are éligifor the benefits or
“reservations” from the applicable government pamgme because it is
specifically for fishermen and fisherwoman and m&itshe nor her husband
are fishers;

She worked as a volunteer for the TSSS for fives/gdetails of the
applicant’s work deleted: s.431(2)];

She asked the Catholic church for some financigpstt. She knew they were
not helping anyone financially but thought thatytieeuld at least assist with
her children’s education since she had volunterefive years;

A pastor friend of her mother suggested to heritithe Catholic church did
not financially assist them, she could approacHiteestant church. After she
did this, she was given the job, at the Panchaytatre she assisted the
government to consider applications by peopledans to start small
businesses. She was paid both a commission and gksgment from

gratitude from the person getting the loan;

The loan program was intended by the governmebé tavailable to all
religious communities but the contract for delivefythe service was with the
Protestant group and she knew that the Protegtadetship were making sure
that Protestants were able to access the servaseever, if a really deserving
non-Protestant family applied she would negotiatetiat person to use the
program and sometimes it happened. Some Hinduitmsaw what she did
and were interested and went to Protestant prayetiseir own, she was just a
means of bringing them, and they did not go toéataint prayers just in the
hope of getting support;

She said the Protestant church did not initiallky laer to join the church but
she was impressed with their activities and athcod their teachings and
therefore went to the church voluntarily;



]. The delegate asked her to explain why there was guiclicity, including
posters, about her baptism by the Protestant chamdiwhy the Protestant
church, which is a small minority, would stir uget Christian groups,
inviting retaliation and possibly breaking the lawindia. The applicant stated
that the difference between Protestants and Cathigliover devotion to the
Mother Mary, which the Protestants do not have,thatishe thought they
advertised the fact of her conversion to show Jagthithat they could go after
Protestant beliefs. She stated that she had neteegthe publicity and that
she was not consulted before the poster came out;

k. She stated that she had a copy of the poster amer dfaptism certificate at
home in India, and that she could ask the Protestanch for copies of the
poster or of photographs of the baptism;

I. She stated that the reason why neither she ndrustyand called the police
when the large Hindu group assaulted them and ptesihio burn their house
was because she knew the police would not helpstited that because
Protestants are a small minority the police dosupiport them because the
Protestant leaders do not support the police. trsimall village there are
many Hindus and she had heard of an earlier caseavthe police had not
supported Protestants. Also she thought that itiadvibe a problem for her
children if the police questioned them;

m. The Protestant church of which she is a membaaliscc[Church 3] and is
located in Trivandrum, about [distance deleted3k(2)] away from her
house, but she does not know the address;

n. Her children are being looked after by her sistdrea sister's home;

0. She cannot return home. The pastor has told herasireot expect any help
from the police;

p. She cannot relocate somewhere else in India becaither she nor her
husband speak any language other than Malayalatthttre are always
Hindus wherever Malayalam is spoken, and if sheeadthey” will ask and
find out their whereabouts and make trouble fonthalso her husband has
chest pains and health problems and cannot earmg; |

g. She does not know how their travel was arrangexdhar paid for the air
tickets and the visas, but she believes all theresgs were met by the
Protestant pastors; and

r. She could provide the baptism certificates fordred the second named
applicant because they were at her home, and gsteiedhe could contact the
Protestant church for copies of photographs oblagtism and the poster
about it.

47. The second named applicant also gave additionadnretion at the interview with the
delegate, also set out in the decision record dmndhamay be summarised as follows:



He finished school at 13 years of age and did ndbgollege (contrary to the
information in the protection visa application)r &ppproximately 10 years he
worked as a [tradesman] for a company in the Untiedb Emirates. He
injured his hip on the job and was unable to car&ito [work] because he
could not stand. He returned to India about onetmiater. He cannot recall
the date of the injury or the date of his returintdia;

They have [detalls of children and their schooliledeted: s.431(2)];

He was baptised in 2010 into the Protestant charehchurch called [Church
3], in Trivandrum. He joined the Protestant chubelsause they were told by a
Protestant brother that they should approach @&inolic church for help

and, if it was denied, they could approach thedatant church for help. He
stated that the condition for help from the Pratesthurch was that they had
to join that church; and

He did not call the police when he and his famibrevbeaten by a large
crowd which came to his house, where the crowd lalske their windows
and doors. He stated that he did not believe heehadgh evidence to give
the police in order for them to act. Instead heétibe family to his sister’s
house.

48. The applicant returned to the Department [in] Noken2011 to provide her other (expired)
passport and those of the second named applicdraduised that she did not have any
further evidence to provide. She stated that thelyabaptism certificates were destroyed by
fire and that photographs and a copy or the pogtee not available.

Delegate’s decision

49. The delegate noted inconsistencies between thematoon provided by the applicant and the
second named applicant, and between their claims$hemindependent information relevant
to those claims. The delegate concluded that thecamt and her family had not converted
to Protestantism, that they had not had the expegief harm by the Rashtriya Swayamsevak
Sangh (RSS, a fundamentalist Hindu organisationgmtiney had claimed, and that they had
not escaped from India in the manner which theydtaithed.

50. Specifically, the delegate:

a. was not satisfied as to the existence of a Pratestaurch in Trivandrum

called [Church 3], the address of which the applicauld not provide;

b. was not satisfied that the Protestant church asbisith their children’s

C.

education, when both applicants stated that thdrem are attending Latin
Catholic schools;

was not satisfied with the applicant’s explanatidmvhy she could not obtain
evidence of the baptism as she had undertaken, totten the applicants had
both said that the fire only destroyed the windawwd doors and that, at the
time of the interview, her sister and children wiereng in that house;

did not accept that the Protestant church whictagmicant claimed had
provided so much assistance to her and her fanalyidwnot provide evidence
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of her baptism (certificates, photographs, thegst she asked and if that
material existed;

e. rejected as implausible the claim that the Protdstiaurch would advertise by
posters the applicants’ conversion and baptisrherlight of country
information the existence of laws prohibiting thrempotion of enmity between
groups on the grounds of, inter alia, religion, atiter the efforts of the Indian
government to foster intercommunity harmony;

f. found unsatisfactory the applicants’ explanatiangdiling to call police to a
serious incident of physical assault and propesiyage, and found that there
is nothing in the available country informationstaggest that Christians do
not call on the police in Kerala or that the polic&erala are reluctant to take
action against the RSS where appropriate; and

g. the available country information indicates thatda is a particularly tolerant
part of India in relation to Christians and otheligions, being one of the most
religiously diverse states in India with far feweports of inter-religious
violence than other areas in India.

The delegate also found that the available counfoymation supported a conclusion that
the applicants can access effective State protectitndia from religious violence by non-
State agents, and that the authorities in Indialdvoat fail to provide the applicants with the
protection to which they would be entitled shouidyt return to India.

Application to the Tribunal for review

The applicant lodged an application for review wifte Tribunal [in] December 2011 in her
name and including the second named applicatioe.apiplicants are not represented by a
registered migration agent. Accompanying that @pgilbn was a copy of the decision record
of the delegate.

The matter was listed for hearing [in] May 2012bSeqguent to that listing, the applicant
contacted the Tribunal on [an earlier date in] N@¢ 2 by telephone and, with the assistance
of a TIS interpreter, requested that the hearingebeheduled to a later date to allow her
more time to prepare for the hearing. She statéldantelephone conversation that the
Refugee Advice and Casework Service (RACS) wasdglper to prepare statements. The
Tribunal officer to whom the applicant spoke inf@urher that a request to reschedule the
hearing must be made in writing and would thendferred to the presiding Member for
consideration.

On [the following day] a handwritten request by #pgplicant for the hearing to be scheduled
was received by the Tribunal. In that requestaihygicant stated that she had attended a first
appointment with RACS and that she was waitingafeecond appointment, and that her
financial situation was such that she could nopgare a detailed written statement or get a
migration agent.

By letter dated [in] May 2012, the applicant wasia€d by the Tribunal that the presiding
Member had agreed to her request to rescheduleetimeng, and that the new hearing was
listed for [a date in] June 2012. The letter ineldd “response to hearing invitation” form for



completion by the applicant. The applicant did mespond to the hearing invitation although
both applicants did attend the hearing on that.date

Pre-hearing submission

[In] June 2012 the Tribunal received a handwrigttement signed by the applicant. The
statement reads (spelling and grammar original):

I am [name] the applicant for the protection visedl the first hearing in the
deparment of immigration. After the hearing | hagreat hope believe, that | would
be granted the protection. The people targetechnadia cannot attack me when |
am here. This belief made me really happy. But wherdecisions comes out | lost
all my hope. | had received the letter from the igmation which state that the
application had refused. When I return to Indiaedéfy | will be killed. During the
sleps | suddenly wake with thoughts of being killedann’t concentrate on prayers.
In order to refuse my applications reasons, the vasker found small reasons. here
are some of the facts | mention below.

Both of the [number] children is studying in thetibacatholic school. It is with the
assistances of protastants church, the immigratifoicer told me that is hard to
belive that my children is studying in christianmagement school when | am
protestant. It was really wrong opinion from cafficer. In India specially in kerala
the best schools are the christian mangement sddowlu’s, Muslim’s protestant all
of them studying together is in christian managemsehool. all parents wish that
their children must get the best education. Théstthn management school are the
one of the best education system provide us. mlbenean that those who studying
in christian management school, is a christian.diijdren are studying in the
christian management school with the help of ptatashurch.

When the people fired my home | lost a lot of intpat documents. Our Baptisam
cirtificate was one of the major document whichast in the fire. The wooden
furniture, the windows and doors were burned. @méycement bricks were
remained. Later | repaired that home. Now my sigserit.

I never complained to the police for the attackimgtame. because the people will
attacked me home a good influence in the governriidwt protastant people are
alienated groups in kerala.

Most of the people are catholic christians, hinalnd the muslim’s.

As we have no support even from the christian petiplreally easy attack us. In my
state there is no member of legislative assemblyAMVIB) belongs to our groups.
So there is no one to talk for our rights. Its of@®od” who protecter. Its only God's
grace we have reach this country.

If we complained the police that makes more trosblé better to adjust ourseleves.

The statement hold the nature of my life. Pleageétédend me back to the religious
extremists. Kindly grant the protection in this oty and save me life.

Hearing

Both applicants appeared before the Tribunal [in] JWE220 give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Malayalam and English languages.
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The applicant stated that she had prepared theghiat visa application form with the help
of a friend who speaks English. She stated thawnigten statement was prepared by RACS
(a refugee advice and assistance organisatior)shieasigned it on [a date in] March 2011
but that the Department had not given her a daigtgh to submit it, so she, and RACS,
submitted it when the Department asked, which ig ivtvas not received by the Department
until [a date in] October 2011. She stated thatetheas an error which required correction,
that she had said she had [details of childrentedles.431(2)]. She stated that she had only
given a few stories in her application but thatr¢heere more. She also stated that in the
interview with the delegate there was a mistakaiatite name of the church.

The applicant stated that her passport issued98 Ws her first passport, and that her trip to
New Zealand and Australia is her only travel abroad

The applicant stated that her mother and sisteregident in Kerala, India, and that her
children live with one of her sisters, who returtedheir parents’ house and lives there with
their mother and her (the applicant’s) childrene Stated that the most recent occasion she
has spoken with her children and her mother wasldélyebefore the hearing.

The Tribunal asked the applicant what she thinksldvbappen to her if she returned to
India. The applicant responded that she is prefty that she will be killed by religious
fundamentalists. She stated that when she lefivelserunning away for her life, and when
she was there they tried to attack her and theytdkd to attack her children as part of her
family. She stated, in response to the Tribunalisry, that her children are safe in India if
she is not there because they only attacked higlrehias a way of getting to her. Asked who
“they” are, the applicant stated that basicallg itlindus but also Catholics joined them
because she converted to another group, becausedaen Thumba is the area where there
are lots of extremists groups, religious extremasig terrorists. She stated that there were
shootings in Thumba in the 1990s, that the attack® on national television.

The Tribunal put to the applicant for comment th@éependent information available which
states that there are very few instances of antis@dn violence in Kerala, which has a
sizable Christian population, and that those ir#annvolved identifiable Christians such as
priests and nuns, or Church property. The applicasgonded that she is also part of the
Church community and that is why she was targeted , why would she leave her children if
she did not fear for her life. She stated thatlsfidher youngest child who was [age deleted:
S.431(2)].

The Tribunal put to the applicant for comment th@eijpendent information available that
where there are instances of harm caused to Gimssin Kerala by members of other
religions or by members of Hindu fundamentalistug® such as RSS, the police investigate
those incidents, and prosecutions are initiateéhagthe perpetrators. The applicant
responded that after she joined the Protestants there lots of problems. She stated that
Protestants had no representative in parliametitesohad no voice in the government and
the police would not investigate. She claimed thate were many problems with
Protestants, that when they made complaints, bedaese was no Protestant in the
government, the police would charge the Protesiastsad of accepting their complaints.
The Tribunal noted that the independent informatimhnot support the applicant’s claim
that police won’t investigate complaints by Praaess because there are no Protestants in the
Kerala parliament. The applicant responded that th@not complain to the police because if
the attacking groups know this they attack themeanand if they complain and are not there,
the attacking groups may attack their children.
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The Tribunal asked the applicant why, if the situain her village was so hostile, she
remained there. The applicant responded that thiegat stay there, that after the incident
they left. The Tribunal asked the applicant why dladenot move away after she began to
work with the Protestant group, and the applicasponded that they (she and her husband,
the second-named applicant) were not baptised thatthe problems started once they were
baptised.

In response to a series of questions about her withkthe Protestant Church, the applicant
stated that her husband had returned to India il 2p09 and they had lots of financial
difficulties, and that was when she started worlanghe Panchayat loans program. She
stated that it was local government program histritin through the Protestant people. She
stated that from time to time the local governmeotlld declare a program and people can
apply for it and get it, but ordinary people do natlerstand the laws and regulations so the
Protestant Church was helping to identify peopl® wiere eligible and helping them to
apply. Her role was to assist them to apply, torimf them whether they were eligible, then
to get all the certificates required and to hegmtHfill in the forms and submit their
applications. The applicant confirmed that she axaarded a Bachelor [degree] in [year
deleted: s.431(2)].

The Tribunal asked the applicant why the Protestdmirch was prepared to arrange and pay
for visas and air tickets if it was not prepare@ssist her financially. The applicant stated
that she did not know why but that she did a logj@dd deeds for their people so maybe they
thought they would help her live safely and thelpid her for that reason.

The Tribunal asked the applicant which church stends in Australia since her arrival. The
applicant responded that they (herself and herdndbdo not attend any church regularly in
Australia. She stated that they used to go to aunwes in [Suburb 2] but that they mostly
just pray at home. Asked why she does not attendchhin Australia, the applicant
responded that where she lives, in [Suburb 1]csléd not find any Protestant church, that
when they searched they could not find one indéhed. When the Tribunal asked why a
church had to be in her suburb, why she could setpublic transport or some other means
to attend church, the applicant stated that she doeknow where there is a church, and that
she saw the religious convention in an advertisémen

The Tribunal observed that the applicant is antazhrivert to Protestantism, that she fled
India because of her religious beliefs, and puhé&applicant that it would be reasonable to
expect her to be devout and to make an effortni & congregation of fellow believers in
Australia. The applicant responded that she wasdifsa Catholic, that she is a very good
Christian and that she is very sure that wherelversits and prays that God is there. She
stated that she has a very strong faith that ifjpshgs to God He will hear her and that she
does not need to go to a church for that. Shedsthtd she also went to the religious
convention and prayed to God there. The Tribunke@dshe applicant whether she could feel
part of a congregation or community of fellow beées and the applicant responded that she
went to the religious convention and that she waember of that community.

The Tribunal asked the applicant about the religiGonvention she attended. The applicant
claimed that the last time she attended one wasrtarcths ago and, asked how often she
attends, she stated that whenever they see artigduggnt in the newspaper they attend, that
it is a whole day program and they attend all datyl it is finished. Asked how many
conventions she has attended, the applicant claimbdve attended three since first arriving
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in Australia in November 2010, that whenever shve @a advertisement and she had the
chance she would attend.

The Tribunal asked the applicant where she takesmmion. The applicant stated that she
went to a hall near [Suburb 2]. Asked where shes goeéake communion as a sacrament, the
applicant said that she has not taken communia® &rriving in Australia. Asked why not,
the applicant stated that she can only take comonunia church and she cannot find a
Protestant church. When the Tribunal indicated shatcould look it up in the telephone
directory, the applicant stated that she does nowkhow to use computers and does not
speak English and does not know how to find a Btate church.

When the Tribunal observed that her failure torattehurch or to take communion might
suggest that she was not devout about her Protisstanhe applicant responded that if she
were not she could have gone back to Catholicisineanided all the trouble. When the
Tribunal observed that it was open to disbelievecke@m to have converted to Protestantism,
the applicant responded that she could easily goQatholic church in [Suburb 1], that there
are many of them there. The Tribunal asked howksk® where Catholic churches are but
not Protestant churches, the applicant claimedvhan they first arrived in Australia they
lived with a Catholic family and saw them go to atl@lic church.

The Tribunal asked the applicant if the reason sligy has not taken communion for 18
months is that she does not know where there istagiant church, the applicant agreed. The
Tribunal asked the applicant why she did not askamglish speaking friend, to which the
applicant responded that she had asked her freveta times but her friend only knows
where the Catholic church is so she could notigllwhere the Protestant church is. The
Tribunal noted that her English speaking friend filéet in several forms for her, and asked
why she could not ask her to look in the telephdinectory. The applicant responded that her
friend is a Catholic and is not much interesteten the applicant, going to a Protestant
church, that she had asked her friend but thedrgand that she did not want to.

The Tribunal asked the applicant whether she hgdeaidence which would corroborate her
claim to have converted to Protestantism. The agptistated that she had the certificate but
that she kept it in a wooden cupboard and that wihein house was set on fire the certificate
burned, so she did not have proof. The applicaitad that she has been trying to get a
duplicate certificate but she has not got it yéte Tribunal asked her when she had started
trying to get a duplicate and the applicant clairteetave started looking when they got
rejected by the Department, that she had calledlpdiack home, but that the Pastor’s phone
number is not working now and she cannot get inaiwith him. She claimed that she
asked her family to contact the pastor personaltyttoat there has been no response yet, and
that it might happen but it might not happen. Thpli@ant confirmed that this was the pastor
who is a friend of her mother’s and his churchiewt 15 kilometres from her home.

The Tribunal noted that in the interview with theebate, [in] October 2011, the applicant
had told the delegate that she would obtain cogié®er baptism certificate, as well as
photographs of her baptism and the poster advagtibie group baptism she had been
involved in [in] October 2010, yet some 18 months Bince passed and she had not
provided any of those materials. The applicanthodal that the pastor is not living at that
church, that he is living a long way away in a Hiratea in the mountains, that her mother
became friends with him because she sold fishahakea but that her mother no longer sells
fish there so she is unable to meet with him. Thieuhal noted that she claimed to have
been [baptised in a church 15 kilometres for hend@and that the church should have
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records of the baptisms it conducted. The applioaspgonded that the church which is 15
kilometres away is the one where they used to foegrrayer meetings but that she got
baptised in the Church in Trivandrum, which is 30rketres away. When the Tribunal noted
that she was on notice at least from the intervigth the delegate and certainly from the
decision of the delegate that corroboration ofdi@ms was an issue, the applicant
responded that she had already had a certificatapifsm but that it was destroyed in the
fire. She stated that the church had so many prebbnd they did not want newcomers to
the church to be stopped by hearing her storiéable. The Tribunal asked why a church
which had given her employment, paid for her visd paid for her airfare would not give
her a duplicate certificate of baptism. The applicasponded that the church put a lot of
effort into helping her, that there were a lotssues in the church about spending so much
on one family, so that when she approached thechhtbey did not want to do more.

The Tribunal asked the applicant whether she hgdeaigence to support her claim that her
house had been burned and damaged, such as plppt®granvoices from tradesmen,. The
applicant stated that she did not think it woulddlevant. She stated that everything had
been burned, that it was repaired and that herenathd sister were living in it. The Tribunal
noted that the applicant had said that her childrehher sister were living at her mother’s
house and that that was where she had recentgddhiém. The applicant stated that they
used to live in a separate house but that wheonwerhouse had been repaired they moved
into her house because her mother’s house wasswaal}. She then stated that she had
[number deleted: s.431(2)] sisters who were allrradrand they all moved out, but that her
younger sister had come back to live at her moshesuse, then when her, the applicant’s,
house was repaired, the sister and the applicanifdren moved into her house, and that her
mother lives at her own house. The Tribunal askkdther she did not telephone to her
mother’s house recently to speak to her mothetmanahildren and the applicant responded
that she must have misunderstood, that she mustdzag she called her mother and her
children.

The Tribunal asked the applicant whether she hgdeaidence to corroborate her claim to
have been physically assaulted during the incidewnhich her house was set on fire, such as
evidence of medical treatment. The applicant stidtatishe was treated in a hospital in
Madras, that she got a prescription for medicinttiat they did not make a report there. The
Tribunal noted that in her written statement slane$ to have gone to a chemist in Madras,
not a hospital, to which the applicant respondad ithwas actually a clinic.

The Tribunal asked the applicant why she did nek ssylum in New Zealand. The applicant
claimed that they were visiting New Zealand, tinairt visas were for nine days and that for
seven days the tour guide took them around in ddussit farms and other places, that they
were part of a group and she thought this wasgddhte tour package but that she did not
know any of the other people in the group becalse were not from Kerala and she did not
know whether they joined the group in Dubai or iMNZealand. She stated that on the
seventh day she spoke to the tour group guide Becghe had a nine day visa, seven for New
Zealand and two for Australia, and the tour gumteked at her passport and shad she, the
guide, had to take them to the airport. The Trilbmoded that in her passport the New
Zealand visa was given for one month, from entrysodate in] November 2010. The
applicant said she had no idea, that she canndteglish, and that she was informed that
the visa was for seven days.

The Tribunal put to the applicant for comment th@ependent information which indicates
that there are no impediments to moving freely withdia, and asked why she could not
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live elsewhere in Kerala or in India. The applicatated that the second attack occurred
outside Kerala. The applicant stated that eaclaim8itate speaks a different language but
that she and the second applicant only speak Malayshe also stated that the second
applicant is a heart patient and cannot work, ttiey are being supported by the Red Cross
and that this assistance is not available in In8iee stated that in India nothing works based
on law, it is all based on influence and powerit & more safe to live here than in India. The
applicant stated that if she is somewhere neaettatildren she will want to see them and if
she does then they will be at risk. She statediftishe is a long way away they will accept
the situation more readily. She said she wantepl toettay in Australia and to bring her
children here so that they could all live safely.

The Tribunal asked whether her children had expeed any difficulties since she had left
India and the applicant claimed that seven or eigtiths ago her eldest son was attacked,
she thinks by the same group, that he was beatgrbadly and was in hospital for a week,
and that she had arranged counselling becauseaheeny upset. The Tribunal noted that
this was a very significant claim but that she hatimentioned this before, other than,
according to the delegate’s decision record, idleldelegate a couple of weeks after the
interview, when she attended the Department toeptdser passport, that one of her sons in
India was ill and that she was worried by this had seen a counsellor. The applicant
responded that she told the delegate that her asnlvdue to the beating, that the delegate
had asked her to bring her passport to the Depattfoeinspection and she told the delegate
that her son was attacked and asked the delegttkadhat into account. The Tribunal noted
that this is not recorded in the delegate’s denidiloat it was not included in her written
submission to the Tribunal prior to the hearing] #vat according to the evidence before the
Tribunal this was the first time the claim had begised. The applicant responded that she
usually took an interpreter with her to the Depamirbut on this occasion she had relied on
her own English, and that it had only came to hiexdrsince the Tribunal had asked her at
the hearing about her children. The Tribunal puh®applicant that not having raised an
obviously relevant claim of such significance, thisice her departure from India her son had
been attacked and beaten by the same people velokedther, at any stage prior to the
hearing could lead the Tribunal to doubt her truilttdss. The applicant responded that she
would not have told the delegate if it had not leamal before, and that maybe the delegate
did not understand.

At the conclusion of her evidence, the applicaguessted that the Tribunal allow her time to
provide her certificate of baptism, that her fanmigmbers are trying to get it but that she
cannot guarantee that they would be able to. Thmuial indicated that it would consider
any evidence or material which reached it priomtaking a decision, but that it would not
delay making a decision on that basis becausepblecant had been on notice since the
delegate’s decision in November 2011 that corrdiomraf her baptism, and therefore her
claims to protection, was at issue.

The second applicant was asked whether there wasvégience which he wished to give, to
which he responded that most of the evidence had Bestroyed and that he had nothing to
add to the first applicant’s evidence.
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Independent country information
Christians in Kerala

Christians, in general, are not mistreated in Keralthough sporadic attacks on Christians by
Hindu extremists do occur. The reports of attack€bristians indicate that these are
directed at evangelical Christians and higher pd@inristians such as pastors or nuns.

The US Department of State reports that therdasge Muslim population in Kerala;
however, India’s greatest concentrations of Claitiare also found in the stitéerala
Chief Minister Oomen Chandy is reportedly a ChaisfiAgenzia Fidesa Christian news
agency, reported in April 2011 that there is adsty Christian presence” in Kerala and that
“cases of violence are rare” in the staereport fromThe Washington Pagpublished on 4
February 2011, also refers to Kerala as “one oflsdnost religiously diverse states” that
“has rarely experienced the religious violence treat flared in other parts of the countfy”.

In February 2012, it was reported that “Asia’s l@ggChristian convention” was held in
Kerala, attended by “three million people [and] @dded by prominent evangelists from
across the world”. A number of Kerala politicianere expected to attend the event, which
was reportedly aimed to “be managed with no polide’December 2011, Christians in
Kerala reportedly celebrated Christmas “with gagetg religious fervour” at various
churches. Churches also reportedly “jointly orgadi€hristmas rallies at various places in
the state. In fact, all Keralites, irrespectiveefgion and caste, celebrated Christmas”.

In addition, numerous media reports refer to variGhristian ceremonies and processions
that were held in various parts of Kerala during 2011 Holy Week (17 April to 24 April
2011). None of these reports refer to any of theseg the subject of interference by
adhegents of other religions, nor to any othenmeteyious incidents arising as a result of
them!

Nevertheless, a number of recent reports have loeated which refer to Christians in
Kerala being the subject of attacks or other aavattention, including from Hindu

1 US Department of State 201hternational Religious Freedom Report for 2010lydDecember) — Indial3
September, Section |

2 ‘Kerala Christians follow ‘Vidyarambham'’ Hindu uil to initiate toddlers in alphabets’ 20Bsian News
International 6 October

3 ‘ASIA/INDIA — Anti-Christian violence in severakates: community prays for peace and seeks voltsitee
2011,Agenzia Fides28 April —http://www.fides.org/aree/news/newsdet.php?idneB873&lan=eng-
Accessed 6 July 2011

*Wax, E. 2011, ‘In a pluralistic part of India, feaf rising Islamic extremismThe Washington Post
February

®‘Asia’s biggest Christian convention gets undenivailerala’ 2012)Jndo-Asian News Servic&2 February
® ‘Kerala celebrates birthday of Jesus Christ’ 2Q1dited News of India25 December

"*“Thousands join Palm Sunday fete’ 20The Hindy 18 April
http://www.hindu.com/2011/04/18/stories/2011041881500.htm- Accessed 6 July 2011; ‘Holy Week begins
with Palm Sunday’ 2011 he Hindu 18 April http://www.thehindu.com/todays-paper/tp-national/tp
kerala/article1705710eceAccessed 6 July 2011; Kerala Christians obsealm Sunday’ 2011Deccan
Herald, sourceindo-Asian News Service (IANS) April
http://www.deccanherald.com/content/154303/keralastians-observe-palm-sunday.htmAccessed 6 July
2011; ‘Solemn ceremonies mark Maundy Thursd@le Hindy 22 April http://www.thehindu.com/todays-
paper/tp-national/tp-kerala/article1717464.eckccessed 6 July 2011; ‘Christians observe Gaathf 2011,
Indian Express22 April http://www.indianexpress.com/news/christians-obseyood-friday/779964/6
Accessed 6 July 2011; ‘Prayers, fasting on Goodayti2011,The Hindy 23 April
http://www.thehindu.com/todays-paper/tp-nationakgrala/article1720180eceAccessed 6 July 2011
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extremists. In February 2012he Times of Indiaited a report prepared by the Global
Council of Indian Christians (GCIC), which ranksrika as “fourth in a list of states with the
highest [religious] intolerance level”. Although ieaa “claims impeccable secular
credentials”, the GCIC reported “10 attacks agatwistianmissionaries and churches” in
the state in 2011. Incidents against Christiartsdrala during 2011 mainly involved
“manhandling, beatings, destruction of property attdcks on churches” and, in most cases,
targeted evangelists. Sajan K George, PresidehedsCIC, stated that “[ijn Kerala,
Christians are the new target group. People sedrauve apprehensions about the work of
missionaries and the service in churches”.

Compass Direct Newgports that in June 2011, members of a Hindweexst group filed a
complaint of forcible conversion against a groufCafistians, accusing them “of distributing
pamphlets and conducting health lessons to pro@iotistianity” The Christians were later
released without charddn April 2011,Compass Direct Newsported that “Hindu
extremists...verbally abused [four] Christians andtlibem for distributing New Testaments
and gospel tracts™® The same source reports that in March 2011 “Hixteemists attacked
[two pastors and] accused them of ‘forceful convars ...Police arrested 35 Hindu
extremists who were involved in the incident”

Agenzia Fideseported in April 2011 that extremist Hindu acsigi attacked a group of
Christians in Kerala “who were distributing copthe Gospel to passers-by'The
Evangelical Fellowship of India (EFI) reported iraMh 2011 that “miscreants...burned St
Mary’'s Malankar Church and completely destroyedhbly attire and other belongings in
Poddivatuvialla, Kerala®

In December 201G ompass Direct Newgported that a nun was attacked by Hindu
extremists in Ernakulam. The subject of this attagortedly stated that “she was targeted
because she was a nufi'The same source reported that in September 202bristian
convert from Islam was beaten by Muslim extremiistgikas colony, Ambalavava, after
“they saw him worshipping Jesus”.

The EFI's 2010 annual report ranks Kerala jointlsiout of 18 states, based on the number
of attacks against the Christian community. Thersixdents listed for Kerala are as follows:
11 February: In Alappuzha, miscreants damaged ttogobthe Pius X church near
the Women and Child Hospital in the Beach Ward.

29 March: In Madakara, Wayanand, police detainesidPd&asow Varghese, his wife
and three children, Evg Biju P. George after Himdtremists accused them of

8 ‘Church attacks on the rise’ 20IPhe Times of Indjall February

° ‘Recent Incidents of Persecution’ 20Clgmpass Direct New4 7 June
http://www.compassdirect.org/english/country/inhréicle 113908.htmt- Accessed 21 June 2011
19India Briefs: Recent Incidents of Persecution120Compass Direct New&9 April —
http://www.compassdirect.org/english/country/indiéitle_111701.htm} Accessed 6 July 2011
ndia Briefs: Recent Incidents of Persecution’ 20Compass Direct News April
http://lwww.compassdirect.org/english/country/indiéitle_110540.htm} Accessed 6 July 2011
12:ASIA/INDIA — Anti-Christian violence in severakates: community prays for peace and seeks voltsitee
2011,Agenzia Fides28 April http://www.fides.org/aree/news/newsdet.php?idne88¥8&lan=eng-
Accessed 6 July 2011

13 ‘persecution Watch March 26, 2011’ 2011, Evangéliellowship of India website, 26 March
http://lwww.efionline.org/persecution/439-persecotisatch-march-26-2014 Accessed 6 July 2011
14 Recent Incidents of Persecution’ 200mpass Direct New81 December

15India Briefs: Recent Incidents of Persecution120Compass Direct New&9 October
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denigrating Hindu gods. The extremists stopped thagsithey were returning home
after a film show, beat them up and took them éoptlice station. The Christians
were released without charges after area Chritgeters’ intervention.

12 April: In Kozhikode, alleged Hindu extremistsaeked Pastor Ponnachen from
Assembly of God’s church, pelted stones at his deusen after worship service, the
Christians screened a film on social cause.

17 April: In Perumbavoor, alleged Hindu extrematteicked two Christians from
Young Men Evangelical Fellowship (YMEF) who werstdbuting tracts in
Christian homes and burned all their tracts.

4 July: In Muvatupuzha, allegedly eight Islamicrertists cut off a Christian
professor’s T.J. Joseph’s hand for preparing atoprewith an allegedly
objectionable reference to Prophet Mohammed.

22 September: In Vikas colony, Ambalavayal, allelyagslim extremists beat a
Christian convert from Islam after they saw him sfopping Jesus on Sept. 22 in
Vikas colony, Ambalavayal.. The radicals also daathBastor Chacko’s pipeline,
the source for water for about 10 Christian farsilignd pelted the pastor's home
with stones, damaging the hou§e.

In its annual report for 2010, the All India Chigst Council (AICC) documented 71 attacks
on Christians across 13 states, reporting thathtgleest number of incidents occurred in
Karnataka followed by Andhra Pradesh and Keralag fidport indicates that there were 25
incidents in Karnataka, 23 in Andhra Pradesh, and ih Kerala. The reason for the
difference in numbers with the EFI report may polgsbe found in the AICC’s statement
that they only included “independently verifiedaatts or those reported by a reliable source
(e.g. an aicc leader or a mainstream newspaper)”.

The US Department of State reports that in MarctD20authorities in Kerala arrested six
persons, including two pastors, Pathanamthittaicisin charges of publishing and
distributing a book that promoted enmity betwedigi@s. The book, Chinwathu Palam
(Bridge to Heaven), allegedly contained sacrilegioomments about the Prophet
Mohammad”. Those arrested were subsequently releasbail, and the case remained
pending at the end of the yer.

Reports have also been located which refer toentecse in Islamic fundamentalism in
Kerala. A report fronThe Washington Pqgpublished on 4 February 2011, refers to the
recent rise of “the Popular Front of India, a fggtwing Muslim political and social
organization in Kerala” The growing popularity bfg organisation was reported to be
“raising concerns as a growing number of its yoomegnbers embrace a radical brand of
Islam”. The report indicates that members of thputar Front had been accused of “severing

® Howell, R. 2010Religion, Politics and Violence: A Report of thestility and Intimidation faced by
Christians in India in 2010Evangelical Fellowship of India, Internationastitute for Religious Freedom
website, 22 December, p.bh&p://www.iirfeu/fileadmin/user_upload/PDFs/201R-22-
Persecution_Compilation_Report.pdfAccessed 7 July 2011

7 All India Christian Council 20112010 Annual Report: A report on activities and aoplishments of the All
India Christian Council in 201,0March 15, pp.2-3
http://indianchristians.in/news/images/resourcesdpct _annual_report 2010.pdfAccessed 7 July 2011

18 US Department of State 201hternational Religious Freedom Report for 2010lydDecember) — Indial3
September, Section Il
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the right hand of a Christian professor for whalytfelt was a slight against Islam” for
“mocking the prophet Mohammed in an exam paper”.

A June 2011 news report makes reference to a wevharwas “brutally assaulted” in Kerala
by persons acting as “morality police”. The repprotes Sajan K. George, President of the
GCIC, who stated that “such incidents are manifesta of the rising tide of fundamentalism
which is taking roots in Kerala”; however, the regsuggests that the woman in question
may be Muslinf®

Mukkuva caste community in Trivandrum

The Mukkuva are said to be principally Catholicying been converted to the faith by St
Francis Xavier in the 16th Century, and to be tradally engaged in fishing. Two sources, a
study produced by Kerala University’s Loyola Coblenf Social Sciencésand a study
produced by Robert Eric Frykenberg of the UnivgrsftWisconsifi?, relate that Kerala’s
Christian Mukkuva community have, historically, feuéd economic and social
marginalization as a consequence of their locatihin the polluted, or untouchable, strata
of Kerala’s caste relations. The website of theakestate government lists the Mukkuva
communities on the “Other Eligible Community (O.EIGst” as a community which is
“Eligible for all Educational Assistance enjoyed $gheduled Castes”.

The Indian Ministry of Culture’s Anthropological 8y of India provides an entry on
Kerala’s Mukkuvan Christian community in volume B&tloe 1998India’s Communities
serie$® According to this source Kerala’'s Catholic Makkusatspeak the Mukkuva dialect
of Malayalam language” and “converted to Christianiuring the Portuguese period mainly
due to the evangelization by St. Francis Xaviemftbe year AD 1544. The community has
synonyms like Aryan and Latin Christian.” Fishirsgsiaid to be “the traditional and present
occupation of the Mukkuvan Christian” Kerala iscaleost to Mukkuvan Hindu and
Mukkuvan Muslim communities. The entry for Keraldlsikkuvan Christians follows

below:

MUKKUVAN, CHRISTIAN They are a community in Keraknd Tamil Nadu who were
converted to Christianity during the Portuguesegoemainly due to the evangelization by St.
Francis Xavier from the year AD 1544. The commuhig synonyms like Aryan and Latin
Christian.

In Kerala, the Mukkuvan Christian are distributedhe Alleppey, Eranakulam, Kottayam,
Quilon and Trivandrum districts. They speak the kula dialect of Malayalam language
and use the Malayalam script. The womens’ dresgaees of a jacket with long sleeves
(rouka) and often a lungi (mundu) and a towel waxross the chest. They also tattoo their
hands. The Mukkuvar Christian are non-vegetarighrae is their staple cereal,

¥Wax, E. 2011, ‘In a pluralistic part of India, feaf rising Islamic extremismThe Washington Post
February

2 Kerala: ‘morality police’ attacks women because $s out at night AsiaNews.it22 June
http://www.asianews.it/news-en/Kerala:-'moralityljge’-attacks-women-because-she-is-out-at-night-
21906.htmk Accessed 6 July 2011

% oyola College of Social Sciences, University arla (undated)erala Society Structure and Change
Blogger website, (posted by heena 14 May 200®).//maloyola20socio.blogspot.com/Accessed 17
December 2008

2 Frykenberg, R.E. 2008, ‘Avarna and Adivasi Chaisti and Missions: A Paradigm for Understanding
Christian Movements in Indialnternational Bulletin of Missionary Researalol.32; no.1, 1 January

% Mukkuvan, Christian’ in: Singh, K.S. 1998dia’s Communities H-MPeople of India, National Series
Vol.V, Anthropological Survey of India & Oxford Uwérsity Press, Delhi, pp.2382-2385
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supplemented with tapioca. Social divisions exisbag them in the form of titles like Netto,
De Souza and Decosta. These are also used as sgirthough nowadays, there is a trend to
drop the surnames. Endogamy is practised at thencoiity level, and cross-cousin
marriages are permitted after obtaining permisgiam the church authorities. Junior
sororate is also practised. A marriage pendanki)#rad ring (mothiram) are the marriage
symbols for women. The system of dowry is prevadanbng them. Divorce is prohibited,

but remarriage of widows and widowers is permissiblowadays, there is a change in rule of
residence, as some men choose matrilocal residafteesnarriage. They follow equigeniture
as the rule of inheritance. The Kumbani Appan anchBani Amma (godfather and
godmother) play an important role in the namingo®ny. On the twenty-eighth day of a
birth, waistband-tying is observed. Puberty ritmsdirls (kuli kalyanam) are observed. The
marriage is held at the bridegroom’s parish chaftér the engagement (varthapadu) and
tying of tall is an important ritual. The dead aregied and the death pollution is observed for
seven days, at the end of which prayers are held.

Fishing is the traditional and present occupatibtihe Mukkuvan Christian. Some of them
are landholders in the coastal villages, while tfa@e employed in the industrial sector
(Titanium factory) and shell-crafts. In the villagéhe Mukkuvan women barter fish for
tapioca and other agricultural products. Sociatmbis exercised by the parish council. The
heads of families are members of the council aeg Have an elected committee headed by
the vicar of the church. The committee works fa ¢feneral welfare of the community. They
are Roman Catholics and their pilgrimage centresha Catholic shrines at Goa, Velanganni
and Edathwa. Pre-conversion practices like kulydaam (puberty rites for girls) survive.
Special food items are prepared and served tothied kin. Sidha food is exchanged with
all communities and they share water resourcesetagand religious shrines with other
Roman Catholics. They patrticipate in traditionaittifeals like Onam with all communities.
Basic amenities exist in almost all villages. Untier Malsia Fed and the Indo-Norwegian
Project, the fishing industry in Kerala has madesiderable progress in recent times, the
beneficiaries of which include the Mukkuvan Chasti

No reports could be located of attacks on the Mukktaste community in Trivandrum (or
Thiruvananthapuram). Neither could any recent rispoe located of attacks on Catholic
fishing communities in Kerala, or on Christian frel) communities generally. The only
information that could be located of communal vime affecting a Kerala Christian fishing
community relates to an event which occurred inhifigm in May 1995. A recent report in
The Hindy covering subsequent court proceedings, providesldget this episode of
violence. According to the August 2088ndu report: “a mob of around 500 fishermen
belonging to the Christian community gutted nedf@ huts and vandalised scores of fishing
boats and tools belonging to the Muslim communliggedly as a response to an attack on a
couple members of the Christian community earhethe day” The most significant episodes
of violence to affect Kerala’s fishing communitiescurred in Marad over 2002 and 2003 but
did not involve Christians; the clashes involvedidii and Muslim fishing communiti&s

24 (for information on the Vizhinjam incident, se@rial on Vizhinjam riots begins’ 2008he Hindy 8 August
http://www.hindu.com/2008/08/08/stories/200808088IE00.htm- Accessed 18 December 2008; and:
‘Vizhinjam clashes: 83 acquitted’ 200Bhe Hindy 30 November
http://www.thehindu.com/2008/11/30/stories/200818(&870300.htm+ Accessed 18 December 2008; for
information on the Hindu—Muslim communal violenckigh occurred in the Kerala fishing community of
Marad, see RRT Country Research 2Mé&search Response IND17181anuary; see also lype , George
2004, ‘Riot-hit Marad goes off netas’ radagdiff.comwebsite, 7 May
http://us.rediff.com/election/2004/may/07gi.htrmAccessed 6 January 2004; for further informatiarthe
Marad incident see Krishnakumar, R. 2003, ‘Kerat@smmunal challengeFrontline, 24 May
http://www.frontlineonnet.com/fl2011/stories/2008@&801904400.htra Accessed 14 April 2008).
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FINDINGS AND REASONS
Country of reference — finding
The Tribunal finds that the applicants are citizehbkdia.

This finding is based on: The biodata page of p@ieants’ several passport which bear
their names and likenesses; the details of resgjestication and employment given in the
protection visa application; and the applicantegiaage and claimed ethnicity. All these
factors are consistent with Indian nationality, &mel applicants have not claimed any other
nationality.

Protection claims - findings

Only the first named applicant made claims to pride, the second named applicant being
included in her protection visa application. Thelagant's claims may conveniently be
summarised as follows:

a. That she is a Christian and was assaulted anddusehwas attacked by
fundamentalist Hindus for this reason;

b. That she is a convert from Catholicism to Protds&tamand was subject to
discrimination by Catholics, and lost her voluntpesition working with a
Catholic welfare organisation, for this reason;

c. That she is a member of a particular social groamely the Mukkuva caste,
and was subject to adverse treatment and discritoman education and
employment for this reason.

The mere fact that a person claims fear of pergatir a particular reason does not
establish either the genuineness of the asseredfehat it is “well-founded” or that it is for
the reason claimed. It remains for the applicarsatsfy the Tribunal that all of the statutory
elements are made out. Although the concept of ohpsoof is not appropriate to
administrative inquiries and decision-making, takevant facts of the individual case will
have to be supplied by the applicant himself osélkérin as much detail as is necessary to
enable the examiner to establish the relevant.fActiecision-maker is not required to make
the applicant's case for her or her. Nor is thedral required to accept uncritically any and
all the allegations made by an applicditEA v Guo & Anor(1997) 191 CLR 559 at 596,
Nagalingam v MILGEA1992) 38 FCR 19FRrasad v MIEA(1985) 6 FCR 155 at 169-70).

The Tribunal finds that the applicant has fabriddter claims to Australia's protection. The
Tribunal does not accept the applicant’s claimawehconverted to Protestantism, to have
been the object of discrimination by Catholics bviolence by Hindu fundamentalists, or to
have experienced discrimination amounting to pernsac on the basis of her caste.

The Tribunal is satisfied that the applicant hasstacted her claims in order to advance her
migration intentions and not because she has amggefear of harm for a Convention reason

or for any reason if she were to return to Indiae Tribunal finds that the applicant does not
have a well-founded or any fear of Convention-edgbersecution in India in the reasonably

foreseeable future.
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The Tribunal put its doubts about the truthfulnesker evidence to the applicant at the
hearing and the applicant’s responses are sebowean her evidence given at the hearing.

The applicant has not provided documentary or amgoboration for her claims to have
converted to Protestantism, and gave several exjienrs for why such evidence did not
exist, or could not be obtained, or was refusethbyrelevant church.

The applicant has not provided documentary or amgoboration for her claims to have been
assaulted and her house set on fire by fundamsinktihdus, and gave different explanations
for why medical records were not available, and/bén her house became habitable again,
which the Tribunal is satisfied the applicant comsted in order to address the doubts
expressed by the Tribunal.

Several aspects of the applicant’s claims werghenTribunal’s opinion, inherently
implausible, including:

a. That her baptism and that of a number of other lfaswwould have been
advertised by a church in a poster in a publiceglac

b. That some of the Hindu attackers at her house, lagiebaptism, would re-
appear to threaten her after she had travelled Soim@® hours on a bus to
another part of the State;

c. That despite the attack on her house and the itpstilpeople in her village
to herself and her family, members of her familgliring her children remain
living in her house in that village; and

d. That the church to which she converted and for wklee claims she
undertook many tasks, and which paid for her amchbsband’s airfares,
would refuse to assist her by providing a duplicadificate of baptism in
order for her to evidence her claim to have comektd that church.

Despite being a convert to a new religion, the igppt has made no attempt since arriving in
Australia to engage with her religious communityAinstralia. The Tribunal finds
unpersuasive, and does not accept as true, theamfs explanation for not having done so,
being that there is no church in her particulamusbpand that she does not know where the
nearest Protestant church is to her residentiakaddand cannot find out because she does
not speak English and her English-speaking frierth provided significant assistance with
her protection visa application, was not willingdok it up in a telephone directory.

The applicant’s claims of religiously-inspired \@olce are not supported by the reports, few
in number and significantly different in naturetih@ applicant’s claims, of inter-religious
violence in Kerala State.

The applicant’s failure, having reached New Zealaodanake any effort to seek asylum in
that country despite claiming to have fled Indidaar of persecution a short period before
arriving is strongly suggestive, in the Tribunaljzinion, of a lack of genuine fear of
persecution in India.

The indicia of the applicant’s education (to Bachéével) and her unpaid but relatively
senior white-collar employment do not support Haine to have been discriminated against
by reason of her caste.
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The applicant has not provided corroborative evigein support her claims, her claims are
not consistent with country information where aahik, and her claims do not exhibit
accurate and persuasive detail or logic.

For all these reasons, the Tribunal does not atcbapthe applicant was attacked by
Catholics or by Hindu fundamentalists by reasohesfreligion, or that she was subject to
discrimination by Catholics or Hindus by reasoref religion, or that she has suffered
discrimination amounting to serious harm by reasidmer caste. The Tribunal is satisfied
that the applicant has fabricated her claims togotmn.

The Tribunal therefore finds that the applicantgdoet have a genuine fear of persecution for
a Convention reason, or for any reason, if she weereturn to China.

Having considered all of the applicant’s claimsgsy and cumulatively, the Tribunal is not
satisfied that the applicant has a well-founded é&aersecution for a Convention reason if
she returns to India now or in the reasonably feeable future.

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterros.B6(2)(aa). For all the reasons set out
above, the Tribunal is not satisfied that the aygpit is a person to whom Australia has
protection obligations under s.36(2)(aa).

CONCLUSIONS

The Tribunal is not satisfied that any of the aggulits is a person to whom Australia has
protection obligations. Therefore the applicantsxdbsatisfy the criterion set out in
s.36(2)(a) or (aa) for a protection visa. It follthat they are also unable to satisfy the
criterion set out in s.36(2)(b) or (c). As theyrmut satisfy the criteria for a protection visa,
they cannot be granted the visa.

DECISION

The Tribunal affirms the decision not to grant #pplicants Protection (Class XA) visas.



