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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class AZ) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

4.

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class AZ)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of th@t®ic of Congo, arrived in Australia
and applied to the Department of Immigration antiz€nship for a Protection (Class
AZ) visa. The delegate decided to refuse to gtamtsisa and notified the applicant of
the decision and his review rights.

The delegate refused the visa application on tkeslihat the applicant is not a person
to whom Australia has protection obligations unither Refugees Convention, since he
had a right of entry and residence in country X

The matter is now before the Tribunal.

RELEVANT LAW

5.

Under s.65(1) a visa may be granted only if thesiee maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2) of the Act, as in force before 1 ®era2001, provided that a criterion for
a protection visa is that the applicant for thevsa non-citizen in Australia to whom
Australia has protection obligations under the 1@6hvention Relating to the Status of
Refugees as amended by the 1967 Protocol Relatitingg tStatus of Refugees (together,
the Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @@l&Z) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

8.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residgns unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.



10.

11.

12.

13.

14.

15.

16.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person. These provisions
were inserted on 1 October 2001 and apply to aligation visa applications not
finalised before that date.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significaftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsasic services or denial of capacity
to earn a livelihood, where such hardship or dahiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hagl&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense th& tfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliepay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearstnte for one or more of the reasons
enumerated in the Convention definition - racdgieh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolely attributable to a Convention reason. However,gmrgon for multiple
motivations will not satisfy the relevant test tsdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agmtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahugp “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insufitsdor a far-fetched possibility. A
person can have a well-founded fear of persecev@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avall
himself or herself of the protection of his or kkeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.



17.

Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

18.

19.

20.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred tbardelegate's decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveeawe and present arguments. The
hearings were conducted in English.

The applicant was represented in relation to thieveby his registered migration
agent. The representative attended the Tribunairtgea

Primary claims

21.

22.

23.

24.

The applicant’s primary application was submitte@nother name (name B) He
claimed to have been born in village A, Republi€ohgo. He stated that he had had
over a decade of education at college, althougbnhestated that he had attended
school. He stated that he spoke, read and wrotksBrand “Nmurukutubah” (which |
take to have been a reference to Monokutuba —kalean as Kituba or Kikoongo - one
of the languages spoken in the Congo).

The applicant claimed to be a citizen of the Rejoultfi Congo, but also included a
reference to having lost his citizenship “becaust® war in my country”. He showed
his previous addresses, prior to arrival in Ausdrals being in country X and country Y
for a number of years As to past employment, hiengld that he had been self-
employed as a manager, without indicating where.

His claim to fear persecution was based on theigallisituation in the Congo He stated
that his father was a campaign manager for a paliparty and had been arrested more
than once and detained for months at a time. Omésdirothers was detained and
subsequently killed and he and other family memtaenst into hiding to escape the
same fate. He said that, if he had to return tadCitego, he would be beaten, tortured,
imprisoned and/or killed.

The passport on which he had travelled to Austiadid been issued in name A. In
acknowledging receipt of his protection visa aptimn, the Department used that
name, rather than the name on the applicationd Isal after checking with the
Australian Embassy in country X about the circumesés of the issue of a visa to the
applicant. The department learned that the applitact been a resident of country X
and had been previously rejected for a visa. Howetvead issued the visa on this
occasion after checking with the applicant’s bussngartner.

Claims and evidence at Review — the Tribunal firsconstituted

25.

The applicant submitted to the Tribunal initiallynstituted a number of documents on
the subject of his identity. They included a phogcof a Congolese national identity
card showing his address as being in Brazzawlt=rtificate giving him the right to
reside in country X, and a copy of a Congo birthifteate.



26. Following the hearing the Tribunal wrote to the laggnt stating that it had been
established at hearing that he had lived in couxtipom mid 1990s until he had
departed for Australia and that he had the riglmetorn. The Tribunal then went on to
canvass the possibility that, as a result, it nay that he had no right to protection in
Australia as he had the right to enter and liveaantry X, where he did not claim to
fear persecution.

27. The applicant replied by a hand-written lettenwimich he stated that he could not find
effective protection in country X, because of taeism and crime in the country. He
stated that, while he was trading in the streeyj@@ament agents confiscated the goods
he was trading and allocated his place to an imdigs person.

28. The applicant wrote to the Tribunal stating thatiad written to the country X
Government informing it that he had left the coumtermanently and accepted the
cancellation of his residence permit.

Claims and evidence at Review — the Tribunal presélly constituted

29. The Tribunal presently constituted wrote to theli@ppt a letter which included the
following:

“You are invited to comment on or respond to infatimn that the Tribunal considers would, subjeciriy
comments or response you make, be the reasorpat af the reason, for affirming the decision tisatnder
review.

The particulars of the information are:

« On [date], you told the Australian Embassy in [dowiX] that you had a half share in a [company]jakh
was paying your fare for a visit to Australia, tgat had been a permanent resident of [countryoK] f
[number] years and that you had a wife and [numbleitfiren. The Embassy also spoke to your [partner]
who confirmed this information.

e On[date], you submitted an application for a pctita visa in the name of [name]. In that applicatiyou
claimed to have been in [country Y] from [date]date] You also claimed to have been employed only
from [date] to [date].

* You did not mention in that application fact of whiyou later informed the Tribunal previously catuséd,
namely that your family had spent almost 20 yeafsauntry Z] and that you had worked for abougdprs
as a seaman.

e On [date], the Department of Immigration and Multtaral Affairs wrote to you putting this informati to
you and asking you to sign a form giving permisdimthe Department to seek information regarding yo
from the [country X] authorities. You did not reftythis letter of give this permission.

e On[date], you submitted an application to the ReRuReview Tribunal seeking a review of the denisib
the Minister’s delegate to refuse you a protecti@a, which was made on [date]. The applicatiothéo
Tribunal was in the names of [name B] and of [n&@hen your application, you stated that you weo¢ n
[name A], but his twin brother.

* You wrote a letter to the Tribunal on [date], inielhyou used the name [name A], the name on theppais
you used to enter Australia and which you have sssck.

This information is relevant to the review becaiigeay lead the Tribunal to conclude that you aveatruthful
person and will say anything which you believehat noment may assist your cause. Specificallyay raad
the Tribunal to conclude:



That you were married in country X and had [numiséildren there;
That your name is [name A] and none of the othenegyou have used;
That you do not have a twin brother living in[coynX];

That you have invented a fictitious history on whio base your claim for protection.

You are invited to give comments or respond toatheve information in writing.”

30.

31.

32.

33.

34.

35.

The applicant replied by way of a Statutory Dediara In it, he rehearsed the history
of his application for a visa in country X and fos protection visa, He said that, in
country X, he had asked a man for help to obtaiAwastralian visa and he had no idea
what the visa application contained. In Austradianan helped him prepare his
protection visa application, advising him to udalae name, in order that the country X
authorities, when asked by the Australian authesjtivould not say that he had
protection there.

He also said that some of what was in his protaatisa application was untrue. The
truth was that he was born in the village in thex@oand lived there until he was
several years of age. His family were from the Martaba tribe and are Christians. His
family moved to country Z, where his father workec mine. They lived on the
outskirts of village B and he went to a local prignachool. He finished primary school
but did not want to continue to secondary school.

In late 1980s, the family returned to live in vij@A. His father became involved in
politics (as campaign manager for a Presidentiadlicete) and moved to Brazzaville.
He wanted the applicant to take up his studiesragai he moved to Brazzaville and
went to a school there. After just some time, lepgded out and went to work in city 2
Then, after working in city 2, he moved back to Zsaville, where he worked. His
father’s involvement in politics meant that manypplke came to the house and he came
to know all of them. He was known to many peopleulgh his schooling, his work and
his father’s political activity. After sometime, heturned to city 2, where he worked for
another year.

He then returned to Brazzaville, to find his fathvas not there, so he returned to
village A Shortly thereafter, his father was detain(The man his father had supported
had been unsuccessful.) Despite efforts by higipaliassociates to secure his release,
he was killed. The family was warned that they wardanger. Shortly after his father’'s
funeral, his older brother was detained. When nagnecto his house looking for the
family, he and his younger brother fled out thekbdhey separated and he did not see
him again. He went to Brazzaville and, with theistasce of friends and family, he
obtained a passport and a ticket for country X.

In country X, he wrote letters to his family in tB®ngo, but received no reply.
Eventually, he received word from a cousin thatahiier brother was dead. He has no
news of his mother or siblings.

The applicant then stated several reasons whydneddo return to the Congo. He
referred to the political instability, the possityilthat his entire family has been killed,
leaving him without protection, the dangerous dissavhich have broken out in village
A and, finally, the danger arising from his being father’s son.



36. The hearing was profoundly unsatisfactory. | dreevdttention of the applicant to his
claim that his family was from the Monokutuba tridned said that it was a language, not
a tribe and was a trade language principally spdiatween Brazzaville and the coast,
not in the area from which he claimed to come. Téulsto a discussion in which the
applicant said that the tribe lived all over thenGo. His adviser said that he had seen
Monokutuba listed on the web site of the JoshugPtras a tribe.

37. Regarding the applicant’s claims to fear perseaudi® a result of his father’s activities,
| pointed out that the man with whom his father hextked was now back in the
country and working with the Government. | alseere¢d to my impression of the
situation in the country — largely drawn from Fried@nguage reports, including the
Congolese press — as not being consistent withittere the applicant painted. Finally,
| said that the applicant’s profile and his longeahce from the country made has
present claims implausible. The applicant was bt# o answer in detail most of my
guestions about the present situation in the cguntr

38. The applicant said that people would suspect tedtad returned bent on revenge for
his father’'s and brother’s deaths. He argued tiateal situation in the country was not
to be found on the internet.

39. | agreed to give the applicant a month to provid@ittonal supporting material.

40. Accordingly the Tribunal received a submission fribra applicant’s adviser which
advised that the confusion over the applicanttsetand language resulted from a
misunderstanding by his adviser. It also advisedl e additional information was
available in support the applicant’s claims.

41. In an attached Statutory Declaration, howeveragiy@icant made an entirely new
claim. This was supported in the covering submissiod by 5 Statutory Declarations
by the applicant’s adviser, recording what were $aibe true accounts of
conversations the adviser had had with the apgle&ormer wife, his formed
supervisor and three friends. In these converssititie people reported generally
supported the applicant’s new claim.

42. The claim set out in the applicant’s Statutory Reafion read as follows:

“14. In addition to these reasons, | also fear thatife would be in grave danger in Brazzavilleaase of
the way | have been treated by the African commyunifAustralia] and because of my sexuality.

Rumours about me in [Australia] which have made itback to Africa

15. Since about [year], people in [Australia] h&veen spreading rumours that | am gay. Becausd of it
have been banished from the community in [Austfaliae rumours have ruined my life. They caused my
marriage to break up. They have made me an outcaistmy own community.

16. | understand that the rumours began in abaatrJyon the [location] where | was working [comphiy
was good friends with the [supervisor] His familydamy family became friends and we often did things
together. He and | sometimes went fishing togedimer we also would go camping. Because he was ttedio
work and often had to discipline people, sometifsapervisor] wasn't popular with everyone and thgsg
would talk about him behind his back. But | wouldiays stand up for him. Most of the guys resentedfon
this. They then started to say that he and | wayeagd that we were having an affair.

17. | believe that the person who started this mmeas an aboriginal man who was working on the
[location] He became jealous of me and thoughtltheteived favouritism from [supervisor] He waslsed but



later came back and began work again with the cosng&upervisor] didn't like him because he dramk t
much and misbehaved at work. He was senior to méated that [supervisor] liked me. He starteli!
everyone that [supervisor] and | were sleepindpwich other. Soon everyone on the [location] wgBg it.
No one ever said it directly to my face but | oveatd things and everyone started avoiding met rdally
unwanted and disliked. It was awful.

18. Then, the rumour spread to my community. Thae a few African guys that worked with [compaaytd
| assume they started telling all the boys at soddeen the same thing started to happen to methéthAfrican
community. People started to avoid me and no ormgegiaanything to do with me. | started to feel pafd and
unwelcome. It was terrible

19. Socialising with the African community and f@pating in our soccer tournaments and friendly
matches was my life in [Australia]. These were raggle and my closest friends. | was a really papagsison
and all the younger guys looked up to me. | waglivg some of the soccer teams. My wife and childvere
part of the community and we were all very closet e rumours destroyed all of that.

20. Homosexuality is totally taboo in African comnities. It is not accepted and not tolerated. hiid
know anything about it in the Congo. To be calleg gr a pooftah is one of the worst insults youldonake
about someone. | knew that everyone was saying@bust me and that | had lost all respect with the
community. | was devastated.

21. Soon my wife also found out about the rumo8h®e confronted me about it and | told her it watsad.
But she didn't believe me. She became really sim@of me and didn't trust me. We started to aanefight
and our relationship broke down. She didn't respextShe even began seeing another man, whichectunsh.
She believed | was gay and there was nothing Idcdalto convince her. Eventually she left me ie fgear].

22. The rumour that | am gay has destroyed myHBé&cause of it | have stopped having anything to do
with the community in [Australia]. | have been aslised and now have no real friends. | am so emssed by
what people have said. | am humiliated and havtenhysdignity. | was too ashamed to tell my lawyetize
RRT about any of this. | couldn't talk to my lawysdyout it in person. The only way | could raiswiith him was
by sending him an email. He then called me andpeé&es about it on the phone and then in person.dsebken
very helpful and supportive.

23. The thing is that the rumours are true. Buavehnever been able to admit it. It's too shameidl
embarrassing in my culture.

24. This is the first time | have ever spoken veittyone about it. Apart from the few people | ass@el with in
the gay community in [Australia], which | discussldow, | have not told anyone what | am about ta say

25. The first time | knew about homosexuality wdsew | was raped in [country X]. | was robbed at gomt
by a white man who raped me. | was so deeply hataidi and couldn't tell anyone about it.

26. After | had been in [Australia] a few years et few Irish guys who | became friends with. Weauld go
for drinks after work and got on really well. Onigit in [year] | went to this Irish guy's place faifew drinks
and he then took me out to a night club in [arelap it 80% of the people there were men and | calldhey
were gay. | really enjoyed the atmosphere anccattfortable. The Irish guy told me to feel free amdbe
myself. He too was gay.

27. It's hard to explain what happened to me beally felt like part of myself was being opened Lgtarted to
go to the club in [area] regularly. | went with thissh guy and he and | got together. | also latedt an affair
with a South American tourist whom | met at thebclu

28. While | was going to the club | was terrifidobait someone seeing me. | was terrified that peiopiey
community would find out. | tried to be carefulrttake sure | wouldn't be seen. | couldn't have ajoiny
relationship with anyone as | was too worried atbaihg found out. So | would just go to the cluld aever see
anyone outside of that night. Being with men whaoemé residents made this easier.

29. One night in [year] | saw an African guy at thebs and | was shocked and | stopped going far ¢é
being caught. Since [year] | have been back agé&mwdimes because | can't help it and | want,ltaurh always
worried about being discovered. | don't know if ang in the community has found out that | have lieghe



gay clubs.

30. When the rumours went around the community abmay | was so ashamed and humiliated. | know what
everyone thinks about gay people. | knew that Ic¢oever tell anyone about it. If you know what i&ém
culture is like, you would know the danger | wobl in if people knew that | was going to gay clabd that |
was actually having sex with men.

31. I wish that | could live openly and freely agxplore my sexuality. Even if it was safe for maltoso, |
fear it could take me a long time to have the coer® be comfortable with whom | am. Because ofcuijure
and background, I live with shame and embarrassatenit who | really am. It is very difficult for me accept
it. | hope that one day | can. | want to. | hateihg to hide my true self. | know that if | haddgo back and live
in the Congo | would never be able to be myself.efer did have a relationship with a man, in &mn, my
life would be in real danger.

32. Unlike in Australia, in the Congo | would neteive protection from the police. Even though here
may face danger from people if | was able to beatfiyat least here the police would protect meheCongo
they would not only not protect me but they too ledoeat me up and call me a dog.

33. People in Australia are more accepting anddateof people being gay. It's not such a big igsue
Australians. But in Africa it is. With the Africacommunity in [Australia] it is. It seems everyomethe
community in [Australia] knows about it. They ggssibout things like this, as it is sensational neggecially
when it relates to someone well known and popular.

34, | fear that if | was in the Congo and peoplewrabout it, | would be in real danger. My Congeles
friend in [country X] already knows about it. Hekad me if the rumours were true. People livingAngtralia]
told him. The African community is like that. Mast the community in Sydney are Australian citizansl often
go back to Africa to visit family and friends. Thixludes a few people from the Congo. It alsotideks a lot
more people from Kinshasa and it isn't difficultstee how word could spread to Brazzaville from ¢hpsople,
as the two cities are across the river from eabbraind people move freely between them. If younkhow the
African community operates and how gossip aboiddhRings spreads, you would know just how reatigie
to me is if | went back to the Congo.

35. Please believe that this is all true. | redlisefact | didn't tell anyone about this beforesiot look
good. But it is true. | really do fear that if | mteback to the Congo my life would be in danger. &bof these
reasons | fear that | would face serious harm ing@oand | ask the Australian government to prateetand not
force me to return.”

43. Following receipt of this submission, the Tribumabte to the applicant seeking his
agreement to my telephoning the people mentionédsiadviser’s Statutory
Declarations. This agreement was received, withrékelt that | was able to speak with
his former wife and former work supervisor. In ligif what they told me, | did not
make any other phone calls, but caused a lettee s&ent to the applicant in the
following terms:

“You are invited to comment on or respond to infatimn which the Tribunal has received which maypjsct
to any comments or response you make, be the reassarpart of the reason, for affirming the demisihat is
under review.

The information was received in telephone convasatforeshadowed in the Tribunal’s letter of [datéh
[supervisor] and with your former wife. The signdint points to arise in these conversations wesdalfowing

« Your work for [company] was highly regarded and yeere promoted to be [position], not the most papul
man on [location]. The problems you had at [compamywever, occurred when you were working at a
[location] not supervised by [supervisor]. Someeotbupervisors were jealous of the work output od
one other worker achieved when under his supervisi@, when he left, gave you and the other worker
trouble. Insults were involved. The Union becamained on your behalf and on behalf of the otherk&o
and the company management also was involved timgethe matter. Later, you were hospitaliseddaor
extended period after developing a serious ill@ssa result of working with [chemicals]. These dsen



occurred in about [year]. When you returned to wgda [injured yourself] and he believes that y&li s
may be receiving workers compensation as a result.

e Your former wife told the Tribunal that you werg@od man who loved his children. Your children,
especially your [child] loved you. However, yourptice of staying out late with African friends led
arguments between you which in turn led to physia@@knce, which frightened the children. Having
separated from you for this reason, she and yowe ¢agether again to try to make your marriage wotk,
the same sequence of events led to your recentogivi¥our former wife referred to allegations mati¢he
time of the dispute referred to above regarding yelationship with your former boss. She ackno\gksil
that she, who had known you for [number] yearsopikaew that the statements were not true. Thereas
for the breakdown of your marriage was as descritiexye.

This information is relevant to the review becaitiseay lead the Tribunal to accept your claimscafatse
allegations having been made about your relatignsfth [supervisor] but not to accept that thesegations
were believed by your wife or your friends or thas at all likely that they would have been refgebto anyone
in your country. Were the Tribunal to make thigfirg, it may lead the Tribunal to give no weighstatements
said to have been made by friends of yours to émérary and not to accept that the matters claimegur
Statutory Declaration of [date] regarding the eseatiscussed above constitute the basis for a wafided fear
of persecution for a Convention reason.

You are invited to give comments on or respondhéoabove information at an interview with the Triau
Member considering the case.”

44. The interview and the subsequent hearing were Belffbrehand, the Tribunal received
a submission from the applicant’s adviser, in whiehstated that his Statutory
Declarations were made in strict adherence to ltigations of the relevant Act and
were an accurate account of his conversationsesith person.

45. The submission also stated that the statemenet@ribunal by the supervisor
confirmed that there had been rumours of the applibeing gay. As to the evidence of
the applicant’s former wife, the adviser also refdrto her confirmation of the rumours
that the applicant was gay. He argued that whethebelieved them or not was beside
the point. It was also argued that the reasorhf@breakdown of the applicant’s
marriage was irrelevant to his claims to fear psutien.

46. The submission then went on to traverse the evelenthe other three Statutory
Declarations regarding conversations with threenfits and the applicant’s latest
Statutory Declaration.

47. At interview, the applicant said that, when heiszal after the last hearing, that he may
be sent back to the Congo, he decided to reved ehhad kept secret, out of fear,
both for himself and for his relationship with dme children However, as a result of
the circulation of rumours about his relationshighviis boss, all his friends had
decided not to talk with him.

48. As to his marriage, he said that what his wife said was right. In addition, he had
erectile problems and had been treated for a yakdng medication prescribed by a
doctor.

49. He said that “I still pretend not doing it”. Wheadking to a friend in country X, he said
that he had heard the rumour (about the applicaeksality), which the applicant
denied.

50. At the start of the hearing, | played two recordirn a man speaking and asked the
applicant if he could tell me in broad terms wla iman was saying in each case. Not



51.

52.

53.

4.

55.

only could he not do so, he could not even recagttie languages. | then told him that
the first recording was of a man speaking Monokatabd the second was of a man
speaking Mbochi. The first was the language thédiegm claimed to speak, read and
write and the second was the language of the ctisgtrthe Congo from which the
applicant claimed to come.

| said that, in the circumstances, | was not sha¢ lhe was from the Congo. | repeated
what | had said at the first hearing, that | haeddiin two countries of Africa for over 5
years and had travelled widely in east and westafi did not believe that any African
would be as confused as the applicant was aboetimncity. Moreover, the Congo
press contained recent articles about the bergdfitgernational sport in reducing
ethno-tribal tensions, since they emphasised ttierad participation. It was not an
iIssue, therefore, that was absent from the Congo.

We then discussed the applicant’s clam to be gaysaid that he had had sexual
relations with men occasionally before and durirggrharriage. Since his wife left him,
he had gone to two gay clubs, which he mentionedh&tl sought help for his erectile
problem shortly before his wife left him. As thénat to which he had paid a substantial
sum of money would not cancel the contract andnetthe money, he had continued
the treatment and sought other female sexual parthasked why and whether he had
not erectile problems with sexual relations withnmide said he did, but that he wanted
to hide the fact of his being gay.

| asked how frequently he had sexual relations wmigm and when was the last time.
The applicant said that it was infrequent, the tiasé being last year He mentioned
having been to two gay clubs, but could not rememien he last went — it was also
last year.

At the end of the hearing, | referred again toartecle in the Brazzaville press
regarding the benefits of international sport fibme-tribal relations. | underlined a
sentence in the text | had with me of one suclelartwhich was in French, and asked
the applicant if he agreed with it. He looked & #ticle, but did not understand it and
gave it back to me, saying that he had not beem émough at school to learn to read
French, although he confirmed that that was thguage of education and one of the
languages that he used working in the Congo.

| then took another text and said | would read iim. He stopped me saying that he
had forgotten all his French. | said that | hadrbeeking for a straw to clutch but had
not found one.

Country information

56.

The information on the languages of the Congo ahereveach is spoken was taken
from www.ethnologue.com/show_country.asp?name=Cormtfirmed by other
sources. The MP3 files of spoken Monokutuba anddibavere downloaded from the
Global Recordings Network web site as follows:

http://globalrecordings.net/program/C33191 (Monoika)
http://globalrecordings.net/language/2833 (Mbochi)



FINDINGS AND REASONS

57.

58.

59.

60.

61.

62.

63.

64.

In light of the applicant’s inability to demonstatot merely understanding of the two
African languages which, given his claims as toamatlity, place of birth and personal
history, he should understand well, but even togacse them, I find that the applicant
is not a citizen of the Congo. His inability in atitoh to understand any French —
written or oral — the language which he statedeating was his language of education
in the Congo and one of the languages he used whbgking there - leads me to find
that he originates in an English-speaking countrifaca, but am unable to determine
with confidence which. | reject his claim that {essage of time since he left the
Congo has caused him to forget Monokutuba and Rrentrely. Given that his family
originated — according to his claims — in villageh® should have at least some
familiarity with Mbochi, but clearly had none.

| give no weight to the documents — passport, ideoard etc. — which the applicant
presented in support of his claimed identity andgonality. | believe that they have
been bought and do not reflect his true identity angins.

| therefore reject entirely all his claims arisiingm his claimed nationality and the
claimed political activities of his father.

| cannot be sure, indeed, that the name the applicses is one to which he is entitled.
That depends on the exact circumstances under Wakicitained his passport and his
other documents. Unfortunately, genuine passparide purchased in parts of Africa
with one’s photo include but in a name of one’saging. Whether that occurred on this
occasion or not | cannot determine.

In these circumstances, | cannot assess his ctaifear persecution for reason of being
gay against any country of reference. However, maolobelieve these claims. It was
clear that his former wife did not either. Contrémyhis claim that these rumours caused
the breakdown of his marriage, the failure of hermage was due to the frequency of
his late night partying with African friends. Ttpartying with them — which he did not
deny at hearing - also undermines his claim thafriends decided to ostracise him.

More fundamentally, | do not accept that a man wdod suspected of being gay on the
basis of his being called a poofter by a man wiftesed disciplinary action as a result
of union and management intervention followingrhistreatment of the applicant and
one other worker, out of jealousy at their outputlessupervised by another man.

As to the applicant’s claim that he is in fact gay has had occasional sexual relations
with men before during and after his marriage, hdbbelieve it. He was extremely
vague about when and how often he had had sudioredacould not remember when
he last had such relations and had had none tars ile explained his having had
sexual relations with women after his wife left himpart because the clinic treating his
erectile problems would not cancel the contractratarn his money. | can only
describe that explanation as bizarre. He alsotkaiche wanted to hide his
homosexuality. | do not accept that explanationezitMerely being seen in the
company of a woman would have sufficed for thestgpurpose.

In short, |1 do not accept that the applicant isezihomosexual or bisexual (as some of
his evidence would suggest, although he did natncig. Accordingly, |1 do not accept
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66.

67.
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69.

that there is a real chance of the applicant saffdrarm of any kind amounting to
persecution for reason of his being gay, whateisecduntry of origin in fact is.

Since | find that the applicant is not a citizertteg Congo, | find that the applicant does
not have a well founded fear of persecution inGoago for reason of his real or
imputed political opinion, for reason of his mend¥ep of a particular social group —
whether that of his father’s family or of homoselxorabisexual men — or for any other
Convention reason.

Post script

This decision record was originally completed aigthead before a submission was
received from the applicant’s adviser asking tleatlacision be made before the
Tribunal had received a report from a psychologigarding the applicant’s
homosexuality and the reasons for which he hademdidfor so long. The submission
also refers to the finding of the previous decisiwaker that, on the basis that his
passport is genuine, he was a citizen of the Congo.

As to the second point, the previous decision mdicgnot have the benefit of
knowledge that the applicant was totally unfamiiath any one of the three languages
which he might reasonable be expected to speak hveegenative of village A in the
Republic of Congo. | am unmoved by the fact thatgassport is genuine. From my
personal; experience as High Commissioner of Aliatimfour West African countries,
| am aware that such passports are readily availabAfrica for a price. The fact that
he has a genuine Congo passport, therefore, doedfact my firm finding that, for
reason of his ignorance of certain languages, heti€ongolese.

For the same reason, | am not satisfied that iseaeeal chance that he would be
persecuted should he return to his real countgtlenship, since | do not know what
country that is and can make no judgement on theemdherefore, although | have
expressed my disbelief in his claim to be gay,auld not affect my final decision,

even if | were wrong and he were, as | have no tyuwi reference against which to
assess his claims and am therefore unable to teadbvel of satisfaction on the matter
required by law.

For these reasons, there is nothing to be gaineavayting the psychologist’s report. |
maintain all my findings expressed above.

CONCLUSIONS

70. The Tribunal is not satisfied that the applicard jgerson to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out ;:136(2) for a protection visa.

DECISION

71. The Tribunal affirms the decision not to grant #pplicant a Protection (Class AZ)

visa.



| certify that this decision contains no informatiwhich might identify the applicant or any relatior
dependant of the applicant or that is the subjeatdirection pursuant to section 440 of the Miignat

Act 1958.
Sealing Officer's I.D. PMRTIS




