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Solicitors for the Applicant: The Applicant appeared in person with the
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ORDERS

(1) A writ of certiorari issue directed to the seconesondent, to quash
the decision of the second Respondent made on Bi&®b2010 in
matter 0908903.

(2) A writ of mandamus issue directed to the secon@&as$ent, requiring
the second Respondent to determine according taHawapplication
for review of the decision of the delegate of tlistfRespondent dated
24 November 2008.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG451 of 2010

SZOES
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

The proceedings

1.

This is an application filed on 4 March 2010 purdua s.476(1) of the
Migration Act 1958 Cth) (“the Act”) for a review of the decision dfd
Refugee Review Tribunal (“the Tribunal”) dated &Reary 2010 being
a decision of Tribunal member Giles Short, RRT gaserence number
0908903 which affirmed the decision of the deledates Minister for
Immigration & Citizenship (“the Minister”) to refesthe Applicant’s
application for a Protection (Class XA) visa.

The first Tribunal (differently constituted) affied the decision of the
delegate of the Minister made on 8 July 2009. (xo&ember 2009
the Federal Magistrates Court ordered, by conskat & writ of

certiorari issued directed to the Tribunal quashimg decision of the
first Tribunal and that a writ of mandamus issueceaed to the
Tribunal requiring it to determine the applicatiorade to it for review
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of the decision of the Minister dated 24 Novemb@d& according to
law. Appended to the Court’s orders was a notingtéhat:

The Court notes that the first Respondent [the 8fan] accepts
that the application must be allowed on the bagiat tthe
Tribunal failed to consider the Applicant’s claitat she was a
Christian woman in Bangladesh.

3. The evidence before the Court includes: a Court kBE&CB”);
prepared by the Minister’s solicitors and is markat an affidavit of
the Applicant filed on 4 March 2010; and an affidaf the Applicant
sworn 4 June 2010.

Background information

4. The Applicant is female and aged in her early twesnt In her original
application for a Protection visa she states tha was from a
Bangladesh Indigenous Tribal Group and that she av&atholic by
religion. She states that she has completed & o6td4 years of
education in Bangladesh. She stated that she vzadeg a visa to
travel to Australia in order to attend World Youdlay. She returned to
Bangladesh but came back to Australia again traeelbn the same
visa (which permitted multiple entries). In thetstaent accompanying
her original application to the Tribunal, the Amalnt says that her
father had come from an Indigenous Tribal (Pahdainily in
Gopalapur District Natore and that her mother wasnfa Bengali
family from the same village. She says that bahfamilies had been
Catholic but they had faced criticism by their ofamilies and their
neighbours because of the differences in their gpacknds so in 1984
the family had moved to Mirjapur in District Dinaip She states that
in that area there is a large population of Indgenpeople but only
550 to 600 Christians and that the Christian comtyuinad some
problems with the Muslim community (CB 397 at [12]]).

5. The Applicant states that she was educated atiassef Christian
schools and that, while travelling to and from aiehe schools she
attended she was harassed by a Muslim youth whce mahantic
advances towards her. The Applicant claims shesesf his advances,
which made him angry and one day he stopped henvghe was
travelling home, took her by force and assaultedl @tempted to rape
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her. The Applicant claims that after this incideshe changed schools
but she was mentally and physically disturbed. &laens that her
family did not lodge a complaint against the boyhashad threatened
her mother.

The Applicant claims that in February 2008 she gawveresentation
about the Christian religion to a national youtadership conference.
Her talk was of interest to some Muslim girls amtldwing the talk

they asked her some more questions about herarligihe Applicant

claimed that as she was on her way home she wastadcby Muslim

boys who had seen her talking to the girls andkihg that she was
attempting to convert them to Christianity, threai to kill her if she

spoke about her religion to others. The Applicalaimed that these
boys continued to follow her making her fearfubfitimes.

The Applicant visited Australia in July 2008 foretNorld Youth Day

and could have made an application at that timesbheatclaims that she
could not tell the priest that was looking aftee throup about her
problems. She had made a commitment to go homéhangriest had
her passport. She returned to Bangladesh but bagieto Australia a
week later. The Applicant claimed that as a miyomember and a
woman if she returned to Bangladesh she would fsreous harm

from Muslim extremists and would be killed.

Tribunal decision

8.

| rely on the written submissions prepared by thesgondent’s
counsel, Ms Mitchelmore, in respect of the sumn@drthe Tribunal’'s

findings. | have made no further direct attribotim the material as
this would make the summary unwieldy. The infonorats provided

to assist in the understanding of the nature offi@ication and not to
establish any evidentiary point.

The proceedings

9.

The second Tribunal (reconstituted) by a letteeda25 November
2009 invited the Applicant to attend a hearing befat on
21 December 2009 (CB 252). The Applicant accepiedinvitation
(CB 254), but on 18 December 2009 her agent wmtthe Tribunal
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10.

11.

requesting an adjournment because the Applicantsuéiering from
depression and psychological problems (CB 257).e Applicant
attached to her letter a medical certificate stptivat the Applicant was
suffering from a medical condition (acute anxietgss) and that she
would be “unfit to attend work/school/universityfoin 17 December
2009 to 31 December 2009 (CB 258). A psychologiepbrt was also
attached to the letter which was prepared by DnJt#tmon and was
dated 16 November 2009. In the report Dr Jacm@nessed the view
that the Applicant was suffering from a range gbréssive and anxiety
related disorders (CB 259).

On 18 December 2009 the Tribunal notified the Aqaott that it did
not accept that the medical evidence she providditated that she
was unable for any medical reason to attend thedsgbd hearing on
21 December 2009 (CB 297). On the afternoon db6ember 2009,
the Applicant's agent again wrote to the Tribunaluesting an
adjournment (CB 299). Attached to this letter \wadocument entitled
“Emergency Department Discharge Summary” from StorGe
Hospital, which referred to the Applicant havingteaded the
emergency department on 19 December 2009 and disgndner
complaint as “postural hypotension” (CB 301). Thébunal wrote to
the Applicant on 21 December (day of the heariraifying her that it
could see nothing in the discharge summary to atdishe was unable
to attend a hearing scheduled for that morning,thatlas she had not
appeared the Tribunal may make a decision on awewithout taking
any further action to allow or enable her to app& 304). By a
letter dated 9 February 2010, the Tribunal notifileel Applicant of its
decision to affirm the decision of the Ministerslegate (CB 312).

In the Tribunal decision record there is a reviefnttee Applicant’s
claims from the following sources:

a) Her original statement attached to her applicai@GB 317 at
[19]-[28]);

b) Her interview with the delegate (CB 320 at [29]{)37

c) Further submissions to the Department dated 16 d@ct@008
(CB 322 at [38], [41));
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d) Her evidence from the first hearing before thet fligsbunal on 10
March 2009 (CB 323 at [42]-[74]);

e) Her response to the s.424A letter forwarded byfitlsé Tribunal
(CB 330 at [75]-[77]);

f)  Her evidence at the second hearing before theTirstinal on 1
June 2009 (CB 331 at [78]-[92]) and

g) Her submissions to the second Tribunal (CB 3393)]

Findings

12. The Tribunal accepted that the Applicant was a @athand that while
she was attending St Phillips High School she nasetbeen subjected
to unwanted attention from a Muslim boy. Howevedid not accept
the Applicant’s account of the attack by that boyuly 2006, nor did it
accept that since then the boy had continued tatan her family or
that he had attempted to set their house on filarch 2009 (CB 336
at [98]). The Tribunal found that the Applicantdhgreatly exaggerated
the threat posed by the youth in an attempt to ideowa basis for
refugee status. The Tribunal noted that there wseraumber of
inconsistencies in her account of the incident astained in her
original statement, her evidence at the first mgam@and her written
response to the Tribunal's s.424A letter (CB 3398{-[102]). The
Applicant had not suggested in her original state@ntieat she had any
further contact with the boy after the incidentJly 2006, but at the
first Tribunal hearing she said he had continuathteaten her in various
ways and at the second Tribunal hearing she saidndeone of the
members of his group had attacked her family hdbi 337 at [102]).

13. The Tribunal took the view that the Applicant hadsgly exaggerated
her claims as to what occurred following her présgon at the
National Youth leadership Group conference in Fetyl2008. The
Tribunal accepted that the Applicant spoke at tisference, and that
some Muslim boys threatened her afterwards, bu¢rokd that at the
first hearing she had said that they would causeemooblems if she
went back to the area where she had given the Bped®en she had
remained in the area from February to July 2008 wia harm before
her (CB 337 at [105]). The Tribunal found that Amplicant had only

SZOES v Minister for Immigration & Anor [2010] FMCB86 Reasons for Judgment: Page 5



one chance encounter with these Muslim boys antdthey did not
have any continuing interest in her (CB 338 at [L07

14. In rejecting the Applicant’s claims, the Tribunalted that they were
corroborated to some extent by letters she hadugextl from two
members of the clergy, namely Reverend Arobindakeéarand
Reverend Profulla Kumar Roy. However, becaus&indt accept the
Applicant’s evidence the Tribunal did not accemittthere was a real
chance that she would be harmed or killed or otlserwersecuted by
the Muslim boy who allegedly attacked her in JuB0@ or by the
group of boys that harassed her in February 2083387 at [104] and
[107]).

15. The Tribunal accepted that the Applicant was a <Zlan woman from
an Indigenous Pahari tribe. However, it did nategd on the evidence
before it that Pahari Christians or female Paharisfians in particular
were subjected to constant injustice or torture,chd it accept that the
female members of the community lived in perpefeal. It also did
not accept that the Applicant's family barely sued day to day,
noting that the Applicant’s eldest sister was amiadstrative assistant
with Caritas and that her brother had attended gmbwols and was
now at university. The Tribunal found that the Apgant had been able
to live her life as a Christian woman in Banglad#algely untroubled
by any threat posed by Muslims” (CB 339 at [113]).

16. In so far as general violence against women in Balegh is
concerned, the Tribunal accepted that violence nagawomen
continued to be a problem. However, in light sffindings as to the
exaggerated nature of her claims, the Tribunaihdidaccept that there
was a real chance that the Applicant would be kedthcraped, killed or
otherwise persecuted for reason of her membership particular
group of women in Bangladesh, if she returned tohoene now or in
the reasonably foreseeable future (CB 340 at [114])

Amended application

17. On 4 June 2010 in accordance with the leave graaitéide first court
date directions hearing the Applicant filed an adezhapplication in
the following form:
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1. By letter dated 25 November 2009 the RRT wrotéhé
Applicant’'s authorised recipient and invited the pApant to
appear before the Tribunal on 21 December 2009 €GrBook
pp.250-253).

2. The Applicant completed and returned to the uidd a
“response to Hearing Invitation” form indicating #t she wished
to take part in the Tribunal hearing on 21 Decemb@@9.

3. On 17 December 2009 the Applicant attended DaniNaAlam
and was diagnosed as suffering from acute anxietgs Dr
Alam signed a pre-printed Medical Certificate citig that the
Applicant was unfit to attend Work/School/ Univirsirom
17 December 2009 to 31 December 2009.

4. On Saturday 18 December 2009 the Applicant'sesgntative
wrote a letter to the Tribunal requesting a resahledy of the
hearing. That letter enclosed evidence in suppaoft the
rescheduling of the hearing and in support of theplkant’s
application to the Tribunal.

5. The evidence submitted by the Applicant’s regsreegive on 18
December 2009 included an expert psychologistentegated 16
November 2009, prepared by a qualified psycholotpstthe
purpose of the Applicants Application, who had seit his
gualifications and experience and had certifiederralia, that he
understood that he had an overriding duty to asHist court
impartially on matters relevant to his area of estfe, and that
he was not an advocate for the Applicant.

The report prepared by the psychologist referrethtparagraph
4 above contained evidence relevant both to thelidgy’s
request for a rescheduling of the hearing and t® Applicants
claims to the Tribunal:

Particulars

A. The report of 16 November 2009 contained expeidence
that the Applicant was suffering from severe depogs and
clinically significant levels of anxiety and stredgagnosed as

(a) major depressive disorder
(b) generalised anxiety disorder

(c) posttraumatic stress disorder (PTSD)
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B. The report of 16 November 2009 contained expeidence
that the disorders in Particular A above were cetemt with
having experienced a traumatic event which consnue
generate fear, distress and anticipation of furteerious harm.

C. The report of 16 November 2009 contained expeidence
that:

(a) severe symptoms of depression and anxiety tigirec
impinge on a person’s capacity to make reasonegments

(b) PTSD affects the entire functioning of an imdlnal and
the symptoms are a cause of great distress

6. It is apparent on its fact that the report refst to in
paragraph 4 above was not prepared for the purpafsseeking a
rescheduling of a Tribunal hearing date.

Particulars

A. The report referred to in paragraph 4 was preggamprior to
the letter referred to in paragraph 1 above beirgntsto the
Applicant and prior to the date of the hearing lgeimotified by
the Tribunal to the Applicant.

B. The report acknowledges that it was preparedterpurposes
of an application to the Department and containe@extificate
under s.177 of the Evidence Act.

7. On Saturday 28 December 2009 at 3.14pm the fabsent a

fax to the Applicant’s representative advising thia¢ Member
reviewing your case had decided not to postponédéaging and
that the hearing would commence at 9.00am on Monday
21 December 2009.

8. On 19 December 2009 the Applicant attended Sirgee
Hospital Emergency Department at 10.41pm.

9. On 20 December 2009 at 6.17pm the Applicanpsasentative
forwarded a report of the Applicant’s visit to Se@ge Hospital
to the Tribunal,

10. On 21 December 2009 the Tribunal wrote to thelidant’s
representative advising that because the Applidahinot appear
before the Tribunal at the appointed time, the Unal had the
power to determine the matter without taking anyhter ation to
allow the Applicant to appear before the Tribunal.
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Failure to Have Regard to Expert Evidence

11. The Tribunal, in breach of s.424(1) of the iMigpn Act 1958
(“the Act’) failed to have regard to the report @6 November
2009 in dealing with the Applicant’s claims to beparson to
whom Australia has protection obligations under fRefugees
Convention.

Particulars

The only parts of the Tribunal’s Decision Recorterang to the
16 November 2009 report are at [15]-[16] and at [995] in the
context of the interlocutory determination of wlestlor not to
allow a rescheduled hearing.

Failure to Comply with s.425 of the Act

12. The Tribunal, in failing to reschedule the hegr on
21 December 2009 and determining the matter witladiairding
the Applicant a hearing, failed to comply with £4D) of the Act.

Particulars

A. The requirement of a s.425(1) of the Act folirauitation to a
hearing to give evidence and present arguments imaasmet in
the circumstances where that was afforded was, expem the
Tribunal's own finding, at best only an opportunity “attend”

because of the Applicant’s medical condition; Miaisv SZFML
(2006) 154 FCR 572 at [58]; SZHKA v Minister [200BCAFC
138 especially at [5]-[8]. Even a person in a consauld
“attend” a hearing under this interpretation.

B. The requirement of s.425(1) of the Act for awitation to a
hearing to give evidence and present arguments maasmet in
the circumstances where the Applicant in fact wagdason of
her medical condition under a significantly dimimesl capacity
to participate in any oral hearing: Minister for imigration &

Multicultural Affairs v Bhardwaj [2002] 209 CLR 59t [40].

Minister for Immigration and Multicultural and Ingenous
Affairs v SCAR [2003] FCAFC 126; (2003) 128 FCR 553

13. In determining (at [95]-[98]) that it was the pglicant’s
ability to “attend” a hearing which was relevant der s.425 and
under s.426A of the Act and not the ability to “peapate
effectively” in a hearing by giving evidence andegnting
arguments, the Tribunal misdirected itself, constity an error of
law and resulting in a failure to comply with s.4@bthe Act.
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Unreasonable, Capricious and Arbitrary Determination

The determination by the Tribunal (at [95]) that raedical
certificate signed by a doctor on a pre-printed niordated
17 December 2009 stating that the Applicant wasble;ao
attend work/school/university did not mean she waable to
appear before the Tribunal to give evidence andsgme
arguments was reasonable, capricious and arbitrany the
circumstances of the case.

Particulars
The circumstances of the case include:

A. The diagnosis of the Applicant contained indgkpert medical
report dated 16 November 2009 which was certifigd am
appropriately qualified psychologist who acknowledghat he
had a primary duty to the Tribunal, before any datal been set
of the hearing in the Tribunal as constituted arfdoh diagnosed
the Applicant as suffering from major depressivesodier,
generalised anxiety disorder and posttraumaticsstreisorder.

B. The Applicant’s attendance at and admittancerrugbt to St
George Hospital on Saturday 19 December to Sunday 2
December 2009.

C. The Emergency Department Discharge Summary dated
December 2009 which contained:

Under the heading “Visit Information” the words “Riant
has been seeing LMO in the last 6-7 months for
depression...”

under the heading “Plan”, the words “Follow up withMO
— please refer to psychiatrist as seen needed”.

14. The determination by the Tribunal (at [97]) than the
evidence before it there was no medical reasontivayApplicant
was unable to appear before the Tribunal to giveleawe and
present arguments was unreasonable, capriciousaabiirary in
the circumstances of the case. It was not for Thbunal to
speculate as to seriousness or otherwise of thgndisis made by
the doctor upon examination of the Applicant.

Particulars

A. The Applicant repeats the particulars in parggmal3 above
and in addition notes the failure of the Tribunaltlae end of [96]
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to make full and proper reference to the naturethed follow-
treatment by the Applicant’s general practition@commended
by the hospital, which was “please refer to psytisa as seen
needed” and “chase MSU m/c/s” and was not limitedreating
“postural hypotension”.

B. The circumstances of the case also include theerece of
evidence of any medical qualifications held by ffrébunal

member and the fact that the Tribunal member hagmseen the
Applicant, let alone examined and questioned hea imedical
capacity.

15. The Tribunal acted unreasonably by disregarding a
material sense

(a) the medical certificate of 17 December 200%i¢v was
to the same effect as an appearance), and

(b) that part of the Discharge Summary of 20 Deaamb
2009 which recommended that the Applicant’s doctder
her to a psychiatrist as such referred was sedretoeeded.

Consideration

18. At the first court date directions hearing the Apght indicated that
she wished to participate in the court sponsorgdlladvice scheme
and a panel advisor was allocated to her. Theiégpl attended a
conference with the panel advisor, was provided wititten advice
and an amended application. At the directionsihgahe Applicant
was also requested to file and serve in the rggistishort written
outline of submissions and a list of authoritiesrieen days before the
hearing. The Applicant confirmed that this requbatl not been
complied with. The Applicant did file an affidavietting out the
circumstances of her illness immediately prior tee tscheduled
Tribunal hearing on Monday 21 December 2009. Attacto that
affidavit is a detailed medical report supplied By John Jacmon,
registered psychologist.

19. When invited to make oral submissions the Applicam her
interpreter stated:

If the honour can have some questions so that boaswer them.
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After explaining to the Applicant the procedurestlms Court and her
obligation to advance her argument in seeking rewéthe Tribunal’s
decision the Applicant proceeded:

Yes | am telling. Last time, they asked me to dwene, | couldnt
attend a hearing because | was sick. On that bdkesy have
given me time so | can appear today and | want Jastee.

20. From the comments made by the Applicant it is albatig clear that
she had no understanding of the process of judieiaew and was of
the mistaken understanding that this was yet anstie@ in obtaining a
visa similar to the process for both the delegatid® Minister and the
Tribunal.

| note my obligation that arises from the decistdrAbram v Bank of
New Zealand1996] 18 ATPR 41-507 where the Full Federal Court
applied the decision of the High Courtheil v Nott(1994) 121 ALR
148 at 150 to the effect that where a party isreptesented a court
must assume a burden of endeavouring to ascen@inghts of a party
which are obfuscated by their own advocacy. Whptdeial officer
must do to assist a litigant in person dependseriitigant, the nature
of the case and the litigant’s intelligence andarsthnding of the case.

21. In this case the Applicant has had the benefitdvice from a panel
advisor who has prepared an amended applicationeiowhich is now
before the Court. In these circumstances | belitne appropriate
course is to consider the grounds of review setiouhe amended
application which have been prepared by a highljmmetent panel
advisor.

Ground 1 — failure to have regard to expert evidene

22. This ground claims that the Tribunal breached ¥Rby failing to
have regard to the psychologist report of Dr Jagndealing with the
Applicant’s claims to be a person to whom Austrdied protection
obligations. The sub-section provides that in cmtitig a review, a
Tribunal may get any information it considers relety subject to the
obligation to have regard to such information amay get. However,
it does not impose an obligation on the Tribunataoosider evidence
put forward by an Applicant in support of his or ls&ims on review.
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23.

24,

25.

26.

SZOES v Minister for Immigration & Anor [2010] FMCB86

Ms Mitchelmore, in her written submissions, sets e operation of

this section and the supporting authorities whidielieve is correctly

stated. Those submissions state that an ordarstais an allegation
that the Tribunal has failed to have regard tordport and that such
findings constitute an error of law, the Applicamuld need firstly to

satisfy the Court that if it is appropriate to draw inference that the
Tribunal did not have regard to the report.

If the Court was satisfied that it could draw tlraference, it would
remain for the Applicant to establish that the répmas “relevant”
information, in the sense that the Tribunal wasnabto take it into
account, and that it would have materially affectde Tribunal
decision:Minister for Aboriginal Affairs v Peko-Wallsend L{d986)
162 CLR 24 per Mason J at [39] — [40]. Section (43®f the Act
requires that the Tribunal refer only to evidencewhich its findings
of fact are basedRe Minister for Immigration and Multicultural
Affairs; Ex parte Durairajasinghan2000) 168 ALR 40per McHugh
J at [64] — [65]. An omission to refer to a piexfeevidence does not
necessarily refer to a conclusion that it has bmestlooked:SZEHN v
Minister for Immigration and Multicultural and Ingenous Affairs
[2005] FCA 1389 per Lindgren J where His Honour marises the
authority at [58].

Ms Mitchelmore referred the Court to the followingaterial in support
of the Minister’s claim that this ground cannot &estained. The
Tribunal did refer to the psychology report in dgcision record

indicating that it had reviewed its contents inesrtb express the view
that it did not advance the basis on which the &pplt was unable to
attend the hearing before it on 21 December 20 IC7 at [15] —

[16] and CB 335 at [94] — [95]). Although thesegmraphs relate to
the Tribunal determining whether the Applicant ddobe granted an
adjournment, they demonstrate its awareness ofctimeents of the
report, which is contrary to the Applicant’s subsis, that the

Tribunal did not have regard to its contents whemsalering the

Applicant’s claims.

Ms Mitchelmore argues that even if the Tribunal viasnd to have
failed to consider the psychologist's report in tiAgplicant’s
substantive claim, jurisdictional error will onlyebestablished if the
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failure to mention a particular piece of evidenopmorts an inference
that the Tribunal failed to consider a claim tha Applicant advanced:
WAEE v Minister for Immigration and Multiculturalnd Indigenous
Affairs (2003) 75 ALD 630 at [46] — [47]NABE v Minister for
Immigration and Indigenous Affairs (No. @004) 144 FCR 1 at [63].
While the plurality inMinister for Immigration & Multicultural Affairs
v Yusuf(2001) 206 CLR 323 at [82] approved of the statenaoérihe
Court inCraig v South Australig1995) 184 CLR 163 at 179 that an
administrative tribunal falls into error if, intatia, it “ignores relevant
material” Allsop J pointed out iRezaei v Minister for Immigration and
Multicultural Affairs [2001] FCA 1294 at [57] that:

Yusuf does not stand for the proposition that aevent

consideration has not been taken into account dmeddecision
maker thereby has failed to embark on or completeon her

jurisdictional task merely because some piece mfeexe which
the Court thinks is relevant in the evidence orjaiiive sense can
be seen not to have been weighed and discussed.

27. The psychological report contains an account taNpplicant gave to
the psychologist about what she claimed happenedhdo in
Bangladesh. It was not corroborative evidence ghwean independent
third party, but rested entirely on the Applicansslf-report. The
report recorded by the psychologist did not talkeAbplicant’s claims
beyond those she made in her protection visa ait That does
not make what the Applicant said to the psychologatevant in the
sense that the Tribunal was bound to take it irdcoant. Further,
assuming for present purposes that the materi#thenpsychological
report was relevant, it was not of such signifieaticat the failure to
take it into account could have materially affectéde Tribunal
decision:Peko Wallsendsupra) per Mason J at 40.

28. The psychologist report by Dr Jacmon is attachetiecaffidavit of the
Applicant which was sworn and filed on 4 June 20IDhat report
essentially contained an account of the Applicastsms of what
occurred in Bangladesh in similar terms as thahef original claim
before the Tribunal. The balance of the documethe psychologist’s
assessment of the Applicant in the diagnosis of perchological
condition. The two references in the Tribunal dieei to Dr Jacmon’s
report and within the context of the comments maleut that report
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demonstrate that the Tribunal member was awareeofdntents of that
document. Essentially, the argument being advaonceldehalf of the
Applicant is that the clinical assessment and aich of that report
are not referred to by the Tribunal in its decisiohhe psychologist
specifically identifies the following issues:

 [SZOES] appears to have a genuine fear that sheldvbe
subjected to sexual assaults on returning to Basega

* She has been diagnosed with disorders consistémthaving
experienced a traumatic event which continues toegse
fear and distress and anticipation of further sesdarm

» Deportation to Bangladesh would likely have deviasga
effects on her psychological health. Her traumdiksly to
intensify. Similarly her depression and anxietg #ikely to
worsen. The increased distress is likely to leadyéneral
deterioration of her overall functioning. The rageh notes
indicate that psychological impairments that restdim these
disorders. Treatment, if available, would not likeducceed
because the disorders would be constantly fed by fier
further sexual assault or worse.

* Her plight and long term distress reveal compassien
circumstances supporting her protection visa.

29. After reading the decision record and the psychstsgreport, it is not
apparent that the psychologist's report containsadicular piece of
evidence that failed to consider a claim being aded by the
Applicant. The Tribunal’'s overall finding was thidie claims of the
Applicant were greatly exaggerated in respect ¢otlieat imposed by
the individual identified as paying her unwanteteriion during the
time that she attended St Phillips School. Theswis at odds as to the
severity of that incident relayed by the Applicantthe psychologist
when setting-out her background details during domsultation.
Based on the argument advanced by Ms Mitchelmogen Isatisfied
that jurisdictional error has not been establisard that this ground
cannot be sustained.

Ground 2 — failure to comply with s.425 of the Act

30. This ground alleges that the Tribunal failed to pbnwith s.425 of the
Act. Ms Mitchelmore in her written submissions,vadces the
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31.

32.

argument that contrary to the Applicant's contemtibat the Tribunal
failed to consider her “significantly diminished pegity” when
examining the medical evidence provided by her,luthag the
psychological report, found that there was nothmthat material that
indicated that she was “unfit to attend the Triduresaring” (CB 317 at
[16]). Relevantly:

The Tribunal noted that, while the psychologisfgnmon was
relevant to the Applicant’s ability to participatffectively in a
hearing, the psychologist had likewise not suggedtat the
Applicant was unfit to attend a hearing before Thidunal.

It is submitted that to the extent that this growhdeview rests on the
Tribunal's use of the word “attend” in its determiion that the

Applicant was fit to “attend” a hearing, as indiogtthat the Tribunal

was not considering the correct question. Ms Miketore submits that
it was clear from the context that the Tribunal \a&sre that the issue
it had to determine was one of fithess or abildyparticipate in the

hearing. | am not satisfied that the Tribunal piled the Applicant

with a real opportunity to present argument.

Ms Mitchelmore advanced the argument that it wasnopo the
Tribunal to assess the material before it, andirélae view that it did,
that there was no evidence to demonstrate thakppécant was unfit
or unable to attend the hearing. Not being satisthat what she had
provided said anything about the Applicant’s apilib participate in
the hearing, s.425 of the Act did not require thidnal to press her
for further information as to her psychological lplems: Minister for
Immigration and Multicultural and Indigenous Affaiv SGLB(2004)
207 ALR 12; Minister for Immigration and Citizenship v SZNVW
[2010] FCAFC 41. Ms Mitchelmore submitted that fhaplicant has
not filed any evidence in these proceedings thiaibish she was unfit
to attend the hearingddinister for Immigration and Multicultural and
Indigenous Affairs v SCARO003) 128 FCR 553. It is submitted that
the Applicant’s affidavit which attests to how shas feeling on the
days leading up to the hearing is incapable oEf&atig the Court to
the requisite standard that she was unfit or otlserwnable to attend,
particularly when it is read against the medicatlemce that backdates
to the time of the hearing.
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33. The arguments advanced on behalf of the Applicantthiat the
requirements of s.425 of the Act are not met uh&lApplicant has had
the opportunity to attend the hearindinister for Immigration and
Multicultural and Indigenous Affairs v SZFML & An{#2006] FCAFC
152 at [58] where their Honours Spender, French @oddroy JJ
stated:

[58] It follows that where one of the conditions setiaut 425(2)
is satisfied the entitlement to appear before dumal established
under s 425(1) either does not come into existemoeeases to
exist and the Tribunal’s duty to invite the Apphtdo appear
before it is discharged. The affording to an Apght of an

opportunity to attend a hearing and the duty tosidar what is
put at the hearing are elements of the review maattay Div 4
of Pt 7. If a hearing is not afforded where it slibbe provided,
then the duty to conduct a review is not fulfilltd the decision
in such a case is infected by jurisdictional errdhis is not
simply a matter of procedural fairness at commonv. |aA

necessary condition for the decision-making powemdated by
the statute, will not have been satisfied.

34. In SZHKA v Minister for Immigration and CitizensH@008] FCAFC
138 per Gray, Gyles and Besanko JJ, His Honour Gray [5] — [8]
stated:

[5] Section 425, like other provisions found in Divf4Ra VII,

represents Parliament's expression, in terms appade for the
task of reviewing decisions refusing to grant petitsh visas, of
an aspect of the requirements of procedural faisne$ this
proposition were ever doubted, it is now confirmeg the
presence of s 422B, enacted subsequently to mdkieobther
provisions in Div 4. Like the rules of procedurairhess in other
contexts, the rights given to an Applicant by Dia# rights
relating to the process by which decisions are maaler than
to the substantive content of those decisionsaydlss, however,
is not to diminish the importance of those righitdias long been
recognised that a statutory power, the exercisewbich may
affect adversely a person’s interests, is impliegipject to a
requirement that the decision-maker afford procedifairness to
that person. The fact that, in the context of thibuhal’s task of
reviewing decisions to refuse protection visas, liRarent has
chosen to make the exercise of the Tribunal’s anlise powers
depend expressly upon the process rights contamé&uv 4, and
to spell out for that purpose what constitutes paiaral fairness,
does not diminish the importance of those procegggs. Thus, it
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IS recognised that the requirement of an invitattona hearing,
found in s 425(1), will not be met if what is adlyafforded to
the Applicant is not a hearing at which the Apptit#s able to
give evidence and present arguments relating toshees arising
in relation to the decision under review. Seeifistance Minister

for Immigration & Multicultural & Indigenous Affairs v SCAR [2003]

FCAFC 126; (2003) 128 FCR 553 at [37].

[6] Section 425(1) has two particular features that mn@ortant
in the determination of the larger issue in thesamt cases. The
first is that the hearing to which an Applicant mbe invited is
for two purposes, for him or her to give evidenoe &r him or
her to present arguments. Although the word “evadgnin
relation to the material placed before an admirasitre decision-
maker may not be entirely appropriate, the obviauent of
s 425(1) is that the Applicant should have an opputy to
provide information particularly within his or hepersonal
knowledge to the person who will make the decisitis is an
important right. No less important is the opportynio present
arguments. It is this opportunity that gives an Wggmt the
chance to persuade the decision-maker to accepatharacy of
the information provided by the Applicant, to readhe
conclusion that that information should be regardasl more
reliable, or as having more weight, than confligtimformation
that the Tribunal may have, or that apparent canfloetween
information supplied by the Applicant and that ga#d by the
Tribunal is not real or substantial. It is clearofin the express
inclusion of the right to present arguments thatrlRanent
regarded the right to attend a hearing for this pose, as well as
for the purpose of providing information, as of @rémportance
to an Applicant.

[7] The second important aspect of s 425(1) is thakethdence
and arguments are to relate to “the issues arisingelation to
the decision under review.” The focus on this eleimef the
subsection was the basis for what the High CourAos$tralia
decided inSzBEL v Minister for Immigration and Multicultural and
Indigenous Affairs [2006] HCA 63; (2006) 228 CLR 152. For
present purposes, it is not necessary to quotemiae of what
the High Court said in [33]-[40], but certain pomtemerge
clearly from that passage. First, the issues agsane not limited
to the question whether the Applicant is entitledatprotection
visa, but are more particular than that. Secondtjatly the issues
will be defined by the reasons given by the pergba made the
decision under review, but the issues may, anch ofi, undergo
change in the course of the Tribunals conductha teview of
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that decision. Third, because the Tribunal starbsrf the position
of being unpersuaded by the material already befibrethe

hearing will inevitably explore the reasons why thebunal

might not be persuaded by that material; the Traduwill not

perform its function adequately if it does not pdev the
Applicant with the opportunity to satisfy the Tnilalis specific
reservations about the Applicant’s case. Thus,dmes extent at
least, the issues arising in relation to the demisunder review
will depend upon the view that the ultimate decisiwaker takes
about the material before the Tribunal, and willetéfore be
shaped by that person’s thought processes. Thsti$o say that
the Tribunal member must expose all of his or Hesught
processes to scrutiny by the Applicant, as pathefhearing. The
High Court recognised this irszBeL at[38]—-[39]. The line
between exposing every aspect of the reasoningegsoand
making known to the Applicant the issues that thieumal

member sees as arising may not be easy to recogmisgl

circumstances, but it does exist.

[8] If these propositions are accepted, it becomegdiffto see
how a Tribunal member who takes up a review afterearlier
Tribunal decision has been quashed can avoid thed n®
conduct a hearing. Simply to regard the rights givey s 425(1)
as an item on a procedural check list, that the anean regard
as having already been ticked off, would be for Thieunal to
abdicate its responsibility to conduct a reviewmfarly, for the
member to regard his or her task as being no moaa to repeat
the views and conclusions of the member responsdslehe
earlier Tribunal decision, without the jurisdictiah error
identified in the proceeding in which that deciswas quashed,
would be a failure to perform the function of revieg the
primary decision to refuse a protection visa. Ortse member
embarks on the process of considering the matdrgdbre the
Tribunal, including both the material provided anglly by the
Applicant and the material emerging from the earhearing, the
Tribunal member’s mind will begin to focus on reasavhy he or
she is not persuaded by the case that the ApplipantIf this
were not so, and the member was persuaded as t#piblecant’s
case, then a visa would be granted and no furtlearing would
be required. The process of focussing on reasonsbé&ng
unpersuaded will give rise to issues of the kinat tthe High
Court identified inszBEL as being issues arising in relation to the
decision under review. It is these issues on wttiehApplicant is
entitled by s 425(1) to be invited to provide imi@tion by giving
evidence and to persuade by presenting arguments.
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35.

36.

37.

SZOES v Minister for Immigration & Anor [2010] FMCB86

Further argument is advanced on behalf of the Appl that the
requirements of s.425(1) of the Act for an invidatito a hearing to
give evidence and present arguments were not meirgamstances
where the Applicant in fact was, by reason of hedital condition,
under a significant diminished capacity to par@te in an oral
hearing:Minister for Immigration and Multicultural Affairy SZFDE
[2006] FCAFC 142 per French J at [92] — [93Vinister for

Immigration and Multicultural Affairs v BhardwdR002] 209 CLR
597 at [40]; Minister for Immigration and Multicultural Affairss

SCAR(supra).

The material contained in the Court Book indicatest the Applicant
completed a “Response to Hearing Invitation” formcepting the
Tribunal’s invitation to appear before it on 21 Beter 2009. She
indicated that she required a Bengali interpretet #hat she did not
intend to call any witnesses or be assisted byrgration agent. That
form was signed by the Applicant and returned @nrdguested return
date. On the Friday immediately prior to the sched hearing, the
Applicant’s migration agent wrote to the Tribunaquesting an
adjournment supported by various medical certiisat There was
clearly a further deterioration in the Applicantteealth over the
weekend, requiring the Applicant to be admitte®td@seorge Hospital.
The nature of the Applicant’s illness was a detatiag psychological
condition with accompanied physical manifestatiomsam willing to
accept that the Applicant was not sufficiently pbg#ly debilitated to
prevent her physical movement and ability to attdreoffices of her
agent. The issue is whether the Applicant wasuohsa stressed
psychological condition that it prevented her fraatending the
Tribunal hearing and being provided with a meanihgpportunity to
advance her case by being able to give evidencesent argument
relating to the issues arising in relation to tleeision under review.

| acknowledge the statements made by the Applitartier General
Practitioner that she was unable to attend. Thistrbe considered in
the circumstances of a person who is not convergagkinglish as a
first language and in a deteriorating psychologstate to the extent of
the onset of her physical illness. | accept thed Applicant has
followed the appropriate steps in seeking an adjment due to the
onset of this psychological and physical deterioratof her health,
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38.

immediately prior to the scheduled Tribunal heari@gd that her
significantly diminished capacity prevented hernfrattending the
hearing and being able to participate effectivalyptesent evidence
and arguments relating to her review.

| note by the Tribunal refusing to grant an adjonent, the Applicant
was not provided with an opportunity to appear teegevidence:
Minister for Immigration & Multicultural Affairs \Capitly [1999] FCA
193; Applicant NAHF of 2002 v Minister for Immigration &
Multicultural & Indigenous Affaird2003] FCA 140. It has been held
that s.425 obligations have been breached in cistamoes where an
Applicant has been issued an invitation to attemeaing but has not
been able to attend due to ill healAHF v Minister for Immigration
& Multicultural & Indigenous Affaird2003] FCA 140. | am satisfied
that in this case the Applicant was not affordedadjournment and a
breach of s.425 resulted in light of her medicalditon.

Ground 3 — unreasonable, capricious and arbitrary érmination

39.

This ground will not be addressed as | am satidtirad this matter be
remitted to the Tribunal.

Conclusion

40.

41.

| am satisfied that this requested postponemettieofiribunal hearing

does not appear to be a deliberate stalling tamsicthe Applicant

attended the First Court Date directions hearirgytae final hearing in

this Court, as scheduled. On both occasions slpeaapd with a

Bengali interpreter in the presentation of her calbough | admit that
she essentially relied on the issues raised irAhended Application

at the final hearing. The distressed conditiort 8te claims to have
been in at the time of the scheduled Tribunal Imgahas not been
repeated before this Court. Further, the Applidead appeared on two
separate occasions at the first constituted Tribum@aring and

complied with all directions made by that body.

The standard of the affidavits seeking an adjoumtmaust be viewed
in light of the fact that the applicant is a sa&presented litigant with a
complete absence of knowledge in respect of thedbties of this

SZOES v Minister for Immigration & Anor [2010] FMCB86 Reasons for Judgment: Page 21



42.

Court. She was provided with a medical certifickteam a legally
qualified practitioner in response to a request &or appropriate
document seeking to be excused from the Tribunatihg because of
her physical and psychological state she was ithattime. As the
decision was made immediately after the scheduésdimg, she was
not provided with time to prepare appropriate maldievidence
seeking an application for an adjournment.

| am satisfied that the failure of the Tribunalpistpone the scheduled
Tribunal hearing on 21 December 2009, after rengiva formal
request for that postponement supported by medoalmentation of
that illness, resulted in the Tribunal falling inteisdictional error. In
the circumstances, | believe the matter should emitted for
rehearing.

| certify that the preceding forty-two (42) paragraphs are a true copy of
the reasons for judgment of Lloyd-Jones FM

Associate:

Date: 9 September 2010
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