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with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Tutkagyplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as
this information may identify the applicant] Mar2@11.

The delegate refused to grant the visa [in] Jang@iy?, and the applicant applied to
the Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Convanttating to the Status of Refugees
as amended by the 1967 Protocol relating to thisStf Refugees (together, the
Refugees Convention, or the Convention), or onrdtteemplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
S395/2002 v MIMA2003) 216 CLR 473%ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.



10.

11.

12.

13.

14.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.



15. Whether an applicant is a person to whom Austtas protection obligations is to be

assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an aféfae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

19.

20.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Julg2@ give evidence and present
arguments.

Protection visa application [March] 2011

21.

22.

In the protection visa application, the applicartticated that he was born in Istanbul,
Turkey on [date deleted: s.431(2)]. He belong®i&oKurdish ethnic group and is of the
Alevi religion.

He has never married and does not have childremriieed in Australia [in]
September 2005 as [a trainee]. His most recentwésaa student visa issued [in] June
2008 and valid until 30 August 2011. He previousfivelled to the USA from [2001]
to [2002], where he undertook an internship.



23.

24,

25.

26.

The applicant was educated to university standafidirkey, completing his [study] in
1999. He studied for a bachelor [degree] in Augtralbtaining his degree in 2010. He
[worked] in Turkey before coming to Australia.

In the protection visa application form the appticevrote that he feared the current
Turkish government and police forces labelled hamhiis political activities and his
ethnicity. He believes the police will torture angto kill him if he returns. The
applicant claims that he obtained his passportsaibnd arranged a bribe of a police
officer. He has returned to Turkey in [March] 2G0v a family visit and in June 2010
to September 2010. He returned with the full kremlgle of the authorities. He
indicated that he did not re-enter the countryllgga

The applicant states that he calls his family amrcevice a month and they cannot talk
privately because “they listen our phone conveosati

The applicant parents and [sibling] live in Turk&ythe form he indicated that he had
no close relatives in Australidhe applicant provided a detailed statement wi¢h th
protection visa application:

My name is [name], | was born in Istanbul on [da#e] a first child of my family with
Kurdish and Alevi ethnicity. My Father's name aastIname is [name] and he's born
in [town name]. My mother's name and last namea&je] and she's born in [town
name]. They both are Kurdish and Alevi from bottesiof their mothers and fathers
who are member of Ballian tribe.

All my relatives are back in Turkey and | have alatives currently living in Australia.

| last arrived in Australia [in] September 2010.I1Be is a statement about myself and
brief description of my sufferings in Turkey.

Reason for seeking protection

| am a Kurdish and Alevi citizen of Turkey. | félaat if | return to Turkey, | will be
harmed, persecuted, prisoned or killed by membektiseoPolice, Special Forces or
Counter Guerrilla Organization of Paramilitary Foes for the reasons described
below.

Childhood: [year] — 1992

My parents reported me that my mother and father i@ choice but migrate to
Istanbul from their home city [Town 1] right aftére Alevi massacre on 18th of April
1978. They moved to my relatives place first wheg tnoved to Istanbul and then
moved to [a] town of Istanbul due to economicals@as. On or about 1985, my father
often conversed in Kurdish when my relatives usiand our neighbours overheard
this, and neighbours informed the police of oursgrece and some of our neighbours
stopped talking to us. After a little while the @ahforces and police would often come
to our apartment to search for illegal or politichboks. | can't remember hence | was
a little kid but can only express it from my fathestatements that they took my father
and kept him under custody for 14 days and acchsedor being a member and
supporter of any Revolutionary group based on hisdish-Alevi ethnicity. He still has



some marks on his body of torture that he endutédeatime was taken in police
custody.

Since our Kurdish-Alevi identity was found out, faryily has been faced with
consistent pressures from civilians and militargcés. | was told that this included
threat note often left on our doorstop. On or abb®86, my parents packed our
housewares and left the city in 1986. Consequemtyyfamily had no chance but
migrate to [Town 2] of [Izmir].

High School: 1992

I've started to high school in [year] and made rfeends from the group of "Yurtsever
Devrimci Genclik Dernegi” (Patriotic Revolutionawouth Association). At the time,
unsolved political murders have increased in Kuhsregion and I've been much
more sensitive when | see Kurds very hopeless thiégive been forced to migrate from
their villages after their villages burned my nahy forces and this occurring issues
made me very sensitive to political issues in myjoreof origin. Every week on
Tuesday or Thursday, we would meet as a group aediss what was happening in
Kurdistan and how the Kurdish people assimilatedaxrgovernment policy, and the
practice of village burning against Kurdish peopieKurdistan. And our people have
been forced to leave their homes, villages and atégirom there with no help and
support. | was responsible for distributing infortiea and organising meetings at our
friends' houses. Sometimes | was also responsibkrifanging transportation other
members of the group to and from these meetings.

Sivas Massacre July 1993

On July 2 1993 A fascist and fundamentalist groap een organized by MIT
(National Intelligence Organization) in Sivas taeak Alevi intellectuals who came to
attend to the festival of Pir Sultan Abdal. Islanmsovocative bulletins have been faxed
from Sivas Security Directorate to local newspaperSivas to provoke these people
and organize this massacre against Alevi IntellalstuA fire was deliberately lit in the
Madimak Otel to kill artists, musicians, and wrigerause the death of 37 Alevi people.
35 of these people killed in the hotel and othbrag& killed on the street. The police did
nothing to stop this massacre just like other dngsast.

My work at the radio station: 1993 — 1995

In early July 1993, one of the friends from PRYtforiuced me to a new [radio
station] to become a voice of Alevi-Kurdish peaptéd defend the rights of democratic
opponent. | then started to work in Radio statibfif@awn 2] called [Town 2 radio
station]. 1 would usually make a program for an haad it was called [program
name], discussing the equality, democracy and fseetbr Alevi-Kurdish people

Later my program hours increased to 2 hours whemaxe received high amount of
positive feedbacks from our listeners. We woulenosiee undercover police car
presence as we were entering and leaving the rsi@itoon in [Town 2]. A statement
from the owner of the [Town 2] Radio Station isoaddtached to this statement.

Detention by undercover police: May 1994



On or about early May 1994, undercover police taukto the custody as | was leaving
the radio station right after finishing a radio pyoam that | played Marches and Alevi
Folk Songs and made a short speech to support faioghts of the Alevi people. The
police took me to the Izmir Anti-terrorism headdees in Izmir - Hatay Bozyaka. They
did not explain anything and just started to [hi¢Jmvith the radio device, and the scar
[from this incident] is still visible today. | wadsept custody in the Anti-terrorism unit
for nearly two days. Inside the cells, | saw thoéeny other colleagues also from the
radio station in [Town 2] join me in custody. Thalipe inside the cell, was telling me
that | was a traitor to the country, repeatedly beee. | was not given any food or
water until the next morning. The police told mattthey would keep a close eye on me
from thereon. | was released the following nighthwielp of intern lawyer [Mr A], and
he help me to go to a clinic.

After the incident, | refused to give in to theetdiis and continued to work in the [Town
2] station, but also started to make extra radiogmams in our sister radio station in
[Town 3] station on June 1994.

Second Detention by police: June 1994

On or about early June 1994, about eight policé&ceft raided the [Town 3] radio
station. And took four of my friends and me indstody in the Izmir Anti-terrorism
headquarters in Izmir - Hatay Bozyaka without arglanation. During custody, we
consistently got kicked and the police swore aneatened to stop our political
activities or they'll turn or life to hell. If weoah't like the system we have to get the
f..(swore) this country. One of the police officexsognized me and from the previous
incident, and branded me as a person who was sgéhkérise of the Kurds. We were
not allowed to ask any questions and were nevdnitbly we were detained. We were
released on the next day.

Threats and close of radio station

About a week later, my friends and | saw an articla [nationwide newspaper], titled
"[article title]", referring to statements from t®epartment of Security] which
identified our radio stations in [Town 2] and [Tov&) as enemies of government and
ethnic discriminators. We were also told that oradio stations] were referred to [by
a certain Court] alleging that the stations wereargéng out "illegal activities" by
defending rights of Kurds and Alevis.

After the publication of this article, we had regsil threats from civilian fascists,
Turkish government, police and local authoritieewéver, just prior to the closure of
the radio stations in early 1995, our radio stasoorganized a solidarity concert to get
united and get support on our fight for Alevi'shig. | gave a speech at the beginning
and during the concert about the democracy, freednthequality in Turkey for us,
and how Kurds and Alevis should get equal rightthensociety.

Police search of my family home: 1996

Shortly after the closure of the radio station,fpolicemen came to my home in 1996.
They made a detailed search of our house, beatbarfand me, and also sworn at my
mother about our Alevi background. They then I&g#iraaking a number of what they
claimed to be illegal leftist publications and médés.



University, [Town 4]: 1996

On September 1996, | successfully entered intfLthirersity] majoring in [course
name]. The university year runs from SeptembeuteJ

| could only be able to stay in a government hastel to economic limitations of my
family and | found a place in [a Government] Hostekalized that the hostel's
manager was a member of MHP (based on his spebial sing with folk symbol on
right hand) when | signed up.

He warned me from the first day that the Kurdsrasewelcomed here and | must be
extremely careful here in [Town 4]. | tried to hidg ethnicity to avoid being targeted
while | was staying in hostel.

| saw the hostel manager was very close to thegkeafithe Ulkucu Genclik
(Nationalist Movement Party's Youth) group, as tweyld often meet in the hostel's
canteen. The manager was passing some notes feopetsonal diary (agenda) and
identifying the Easterner Students as "Kurds, Alele was getting this information
from the National ID cards and his personal opinfoom students' accents,
appearance during the sign up and passed this nm&ion to the leader of the right-
wing nationalist group, Nationalist Movement Paf@so known as MHP and Ulkucu),
so they can keep an eye on us closely as labelfigotential terrorists in the region”.

The MHP student group bullied all of student froastern part of Turkey such as
Diyarbakir, Tunceli, [Town 1] (my town) and Bitlifwo students from Diyarbakir left
the hostel as well as their school and went badRiyarbakir. We had no choice but
pretend like not Kurdish or Alevi.

Harassment by MHP

| stayed in a dorm room with 5 other students mltbstel. They were all the members
of Ulkucu (MHP) group. During the ramadan of 198y woke me up for the meal of
Sahur, which was about 4 am or so for us to eaireegtarting fasting. | had no choice
but wake up and go with them to the canteen antheaneal then go to bed
afterwards.

During the day in ramadan, | pretended like | wasting but wasn't be able to handle
hunger. | was hiding some cookies, biscuits inawigt and | was trying to eat them
when | go to the toilet at the campus. | was beixigemely careful so no one can see
or understand that I'm not fasting.

The main canteen of the campus was monitored bgnab@r of a MHP group member
from morning till 5pm of closing. One of the mensbafrthe Ulkucu group sat on a
chair in the first row of the canteen tables, facthe service section of the canteen
where they serve foods and drinks .He was congtauatiching to see if anyone was
buying food or drinks so he could identify who wiafasting then label this person as
"Alevi or Communist or Leftist, infidel".

| saw 6 members of Ulkucu group beat one new stwadtar he purchased a cup of tea
in ramadan. They beat him up right outside of taeteen and shouted to the crowd



"every infidel bastard will get this". This incidemever reported police nor handled by
Head Teacher because the head teacher was a seppdthis group as well.

| was subjected to racist and ideological harasstmerhen one of the members of the
Ulkucu group saw me dispose of some of the wragparsthe cookies that | ate at the
school's toilet then told the others. They harassedbecause | was not fasting in
ramadan. They told me that" aren't you a muslimatghwrong with you, all of your
organs working properly and you're not disableddty aren't you fasting? Are you an
infidel? Are you a Alevi,Kizilbash ..(sworn)..?di& no this wrapper was left from
before ramadan and | am fasting. They didn't sekenfllly believed me and told me
that I've to watch my back after this moment.

| moved out from the student hostel. | felt | hadcchoice because all of the students
living in the hostel were Ulkucu or supporters diwdasn't feeling safe there anymore.

Third Detention by police: Qurban Aid, April 1998

While | was at University, | visited Izmir veryaitbecause it was only [few] hours bus
ride away. | visited my family and also visitegfds of mine who were members of
HADEP (a pro-Kurdish political party) and helpeceth with meetings and handing
out pamphlets of HADEP. | wasn't a member of HADEPause law as a student's
membership forbade it to a political party. HowevVveras helping out my friends at
HADEP activities.

In April 1998, | went to Izmir to be with my famiitypublic holiday of Qurban Aid. |
visited my friends at the HADEP office and my ao{isir B] (also a member of
HADEP) and they told me that they were going todhamt pamphlets for Qurban Aid
with a message celebrating Qurban Aid and alsorming people that if they wanted
to make a donation to HADEP they could donate kivessof the sheep they will
sacrifice in Qurban Aid. The skins of the sheepvamy lucrative and often collected by
religious organizations and sold to make moneytHeir cause.

We printed these handouts and the next day (théalsof the Aid/festival) myself, and
our friends [names] were going to give out thesedmts at the [Town 2] [Park]'s
front entrance which was facing to the main road.

We saw a police minibus that cam for us with 54cpmen after 15-20 minutes but we
didn't try to run or anything. One of the policenwa and kicked [one friend] in his
stomach and other one smacked [another friend] gtmmlited us "..(sworn).. terrorists
you even do this in a Holy Day". We couldn't untierd anything but they kept
shouting and forced us to go in to the minibus. pdleceman who came out last took
the handouts and said "I'll stick them in yourwgsn). .Communists, | knew this
bastard from that Communist Radio station (he vedsrring me and [Town 2] radio
station) these f..(sworn).. Kurds needs to getafs). .ed so they can stop”. And he
punched me in the face.

They started to beat us with punching in our stdmakicking us at lower legs
especially knees and hit our heads with radiosenrninibus till we arrive to the Anti
Terrorism Head quarter at Izmir - Hatay-Bozyaka ahdy took us into custody.



They gquestioned and beat us again especially siflesr legs, ties. They were
shouting and swearing us constantly with sayinglive. your entire generation then
you Kurds will stop"; "the best saying in Turkish'the best Kurd is the dead Kurd";
"You all are ..(sworn).. terrorists we'll clean shtountry from Kurds don't you worry";
"If we have to kill one by one it may take onlyttéel time but will be worth it."

One of the police officers was constantly telling bthers to make sure they don't leave
any marks on our body but to show us this is holattd out a terrorist Kurdish

party’s handout with donation request on it. Théigeaccused us of collecting
donations and helping the PKK via HADEP.

We all denied it and said we were only handingtbatpamphlets to celebrate the
festival and donations were voluntary. We triededbthe police we had no connection
with PKK whatsoever but they were not listening keplt increasing the pressure and
swearing and physical violence.

They kept us there about 5-6 hours. When the plgiags go, we had minor injuries
and some bruises around our bodies. We did notreeekcal help nor see a doctor
because the police threatened us before we left@ddis that if we got to a doctor or
anyone about this incident they would break ouksewxt time.

On 1 May 1998, we have organized a group of 100gEziple from HADEP to attend
Labour Day Event that is organized by Turk-Is UniBetrol-Is Union, DISK
(Revolutionary Labour Union Confederation), KESKilffc Labourer Union
Confederation). A very large group of Police graiarted to beat us up with batons
and kicked us without any warning or reason. Unmgpresentatives, civil society
representatives and some attendee lawyers havpesidp police and helped us to not
taken under custody.

Fourth Detention by police: December 1998

In winter 1998/1999, around December 1998, whilaraversity in [Town 4]. | was
attacked at the bus station by four students frdkutl group. The group members
called the person who started the attack "Reis"mrenleader/chief, although his
actual name was [name]. A police vehicle arrivettall5-20 minutes but the officer
didn't get out of the car. The policeman called tmuReis spoken to him privately. After
Reis had spoken to the policeman | was taken bgdhee in their car and verbally
harassed and threatened me and hit me over the &edgulled me in the car from my
neck. The police swore at me and insulted me, #\weaying in a threatening way
things to me like "You have to obey the rules hef€own 4] otherwise we'll fix you
up, we know where who you're. They told me that&are not tolerated here, you
either get the hell out of here or shut the f..(@8wo up or you'll see what happens
next."

In 1999 | suffered from increased verbal and phaldiarassment by this Ulkucu
group. At that time, | was travelling to Izmir vesften to get out [Town 4] and get
together with my leftist friends at HADEP and mmifst.

The police have taken me on the way home in [T2)in] of March 1999. They kept
me two days In Anti-terrorism Head quarter at Izidmtay Bozyaka. And they tied my
eyes; they were beating me very hardly, swearirgiasulting me first day. They've



asked me questions about DEVSOL (Revolutionisy, D&P/ML TIKKO (Turkish
Communist Party/Marxist Leninist -Turkey Labouragler Victory Army). They also
asked me questions about my cousin [Mr B]. Thegkased me in the morning of
second day on the road of Torbali region in rureda.

The police have taken me on June 1999 without @agon when | was leaving the
university campus in [Town 4], they took me togbgce station at the central. They
beaten me up in the police car from left side afekl like | was chocking when he hit
me form left back to my kidney. The officer atlthek seat (on my left) was asking me
that am | supporting HADEP or am | Kurdish and saythat "are you a Kurdish
m.,f(sworn)..? What are you after here you f .(swaKurdish son of the b..(sworn)..?
Do you do provocation activities against the Goveemt? Am | doing any activities
like I was doing in communist Radio station? | saad I'm only here for my education
and | don't know what he's asking about.

He said, "I'll teach you what | am asking abouthe station”. He kicked me from my
back when we arrive to the station. He questioneduith same questions and sworn
me with smacking me and kicking my knees and Imger He kept me there about 1-2
hours and told me that he'll turn [Town 4] to graflee me. They released but told me
that they will take me in soon.

My housemate told me after this incident that Heedany parents and they called my
lawyer to asked his help. And my lawyer [Mr A] cam§¢Town 4] and helped me to get
out of [Town 4]. He took me to the Izmir [in] Jub®99. He was there to protect me
from Ulkucu group so | can sit my last exam safely.

Starting to work:

I've started to work on 1999 in [District 5] regiat [a Hotel].
Obtaining a passport

| found a job in USA in 2001 via international rading agency.

| needed to get a passport to go abroad but it g@reg to be very hard for me to get a
passport due to my problems with police at the.dast got my passport with help of
my friends and giving bribe to the police at thegaort department then got my
passport, | paid him 1000 Turkish liras by therbabe. | had to get a new passport
before | came to Australia on 2005 and | asked éeblipom my friend to get me a new
passport from passport department and | paid 150igh liras to him and he gave it
to the police officer at Passport department ab&dmnd got me my current passport.

Working in the USA: [2001] — [2002]
From [2001] until [2002] | Worked in USA at [a] Het ([address]).
My cousin

My cousin [Mr B] couldn't handle the harassmentsirlocal police because of his
Ethnicity as Kurdish and Alevi and ongoing custedied has gone to Canada and
been accepted as refugee and still living therayod



Return to Turkey: November 2002

| went back to my country [in] 2002, I've startedvork in [a] Hotel in [District 5] in
front office.

Fifth Detention and military service: 2003

[In] August 2003, police took me from a nightclubere we were having some drinks
after work in [District 5] of Mugla. It was a randho ID check, police officer has turned
the back of my National ID card and after he redteve I'm originally from. He told

me to get in the police car and come to the pdteéion. He said they would detain me
due to my compulsory army service issues. | tatdthat I've right to postponed till
2004 and he said all of the Kurds talk about theghts” but I'll give your rights in the
morning, you don't worry". They kept me in the gobtation till morning and they took
me to the military recruiting office.

The police took me to the military recruitment néfe in the morning. At that time, |
had a legal right to postpone my service until 2d8dwever the police forced me to
sign documents stating that | voluntarily wanteditmlertake my military service. This
forced me to surrender my right to postpone thgiser The paperwork said | had to
serve at the [name] military base, starting the tratexy — [August] 2003 - otherwise I'll
be arrested and send to the jail. | had no choigedo there on time.

[The] military base is a place where people whodlé&orities want to punish are
sent. It has a very bad reputation. There is afoterbal and physical violence. It is
like being put in exile - it's for convicts, patiily banned people and criminals to do
their military service. The soldiers in this base aoorly educated.

After 45 days at [the military] base they sent méhie Trabzon. | was discriminated
against and insulted by my commanders systematicallrabzon because they knew
that | was Kurdish and Alevi. For example, the cander singled out about 8-10
people from known Kurdish towns in the East of &yrknd said to us that we would
not be allowed to handle guns or explosives whilenditary service. We would only
be allowed to be on guard duties. He said to a mumeor officer "Just fix them to the
guard points", meaning we would only be on watdy.ddormally each person takes
the turn at 2 hours of watch duty per day. But luseal was in this group, | had a
'minimum 6 hours, sometimes 8 hours per day ofwaty.

| finished and discharged from service on Noven2®&4. However | couldn't get
better psychologically till April 2005.

[name] Hotel: 2005

I've started to work in [name] Hotel [District 5JroMay 2005.However the
management was changed and new manager was a FasdisNationalist and right
after he realises my Ethnicity he fired me withr@@son on August 2005.

First trip to Australia: September 2005

After all these incidents I've found a getaway ftbese conditions when I've got a job
in Sydney via an international recruiting agency.



I've started to work in [name] Hotel in [Sydneypin September 2005 till February
2007.

Return to Turkey: March 2007
| went back to Turkey on March 2007 to get a stugiesa to [study] for [a Diploma].
Second trip to Australia: November 2007

| came back to Australia and started to [study]Movember 2007 and then I've started
to study [a degree] in [College] and studied froodyd2008 till June 2010.

Return to Turkey: June 2010

| went back to Turkey on June 2010 with hopingeibagbetter life without any terrible
memories or experiences with police and local auities. | was planning to support
my Kurdish party BDP and Kurdish rights.

However, one police officer that knew me from keefas realised me when | was
going to the market where is only in 5 minutes walklistance to my home. They were
patrolling in our street and He shouted to me fribva police car "so what happened to
you, did you come back to furrier shop (he wasrrefg me as a victim of a folk which
has taken to the furrier shop to killed and peélioé skin) and they've stopped the car
and he told me that" watch out so you don't get bgaunknown".

Visit to BDP: August 2010

| went to visit my friends in BDP (Peace and DemogrParty) in [Town 2] in August
2010 to talk with them and see what can | do fenthThey've introduce me to the
president of [Town 2] BDP [name]. He said he'll\aery happy to see me with them. |
was planning to be member of BDP and be usefuhfocommunity to defend our
Kurdish rights in political platform. | saw my ofdends like [names]. They were really
happy to see me and told me that they will be ydsbpy to see me join them and |
could be very useful for my people.

Sixth Detention by police: August 2010

However after couple of days Police came to my éausl took me under custody with
no reason. And they took me to the Anti-terrorigadguarter at Ilzmir - Hatay,
Bozyaka.Two policemen first tied my hands andedaid questioning me about some
people whom | don't even know and accused me wiiffiniy PKK organizations in US,
Australia, and helping PKK, KCK and other Kurdistganisations. He asked me that
am | planning to get a role in BDP and helping Bidancially from overseas funds of
US, Australia and Europe, | told them that | haweconnection with them what so ever
and didn't help any organizations financially. Tdider policeman told me that he's
worked in Special Operations in eastern Turkeyhatrhountains against PKK for
years and made a collection from the ears thatute rom dead PKK guerrilla's
bodies. He was extremely furious and was beatingvitieno reason, he grabbed my
testicles, squashed strongly | was screaming angidg but He didn't believe me then
told me that "he'll add my ear in that collectidnfelt like he's going to kill me
somehow. Then he told me that he made the "traxehgements with a one-way
ticket" for Neslihan Uslu, Metin Andac, Hasan Aydo@nd Mehmet Ali Mandal He



also will get a ticket for me to the hell as "a amay only". He was pulling my hair
from the top and asking me do | know these Revolaties, | said no many times. |
actually knew all about these four Revolutionatiest they were disappeared under
custody in 1998. They have been taken from CesacatAllzmir [in] March 1998 and
they've taken to the Counter Guerrilla's un-ideetifbuilding in 1zmir Foca Military
Zone then they have been heavily tortured and ket him in Counter Guerrilla's of
Jitem underground stations and at the end of thal AP98 they have taken to a
fisherman's town in Seferihisar-lzmir and loadedismall boat with explosives and
get killed by an explosion that caused the sartkeboat. He was referring one-way
ticket as killing me like they killed these founvBletionaries under custody.

The older one told me that" since you came backé&yryou are in my lap and | will f
...(sworn) your life and make me paid for my bedtdag Turkey" and "he will bury me
with his own hands" They whispered something alidn@ that they're going to take
me to the hallway to get some "fresh air" but 1 ¥&elry suspicious, the younger one told
me in sarcastic way that "you'll love the view arelt that they'll throw me out from

the window of the 5th floor. | start to scream ayave them resistance but they were
pushing me from both sides. The older one told/theg one "we better not do it in
day light so live it to the night". And then thegd to put me back in a cell by forcing.
The younger one tried to twist my right hand waistl push me in to cell but couldn't
because he grabbed my hand instead of my wristvwaistimy fingers, | felt no pain in
the moment but realized afterwards when they thmaan the cell that my [finger's]

last knuckle wasn't straight and | didn't know whais happened to my finger. He has
threaten me and told me to not tell anyone If | tmthen tell that it was an accident. If
| go to the doctor to get a report for a formal q@aint he'll come and make me pay for
it and will prepare my one-way ticket soon ". Imtgation was about 2-3 hours long.
They released me and older policeman told me thas yoing to come and get me
from my home to take me to one-way trip" soon.

After this incident occurred | couldn't stay in Mo 2] at my family's house hence |
wasn't feeling safe and called my relative's atWyhd] and stayed there till 6th of
September 2010. I've showed my finger to the Da&ttprown 6] Hospital but couldn't
tell him what was the reason of it hence | wascswesd from last incident and threats
of police. They took and x-ray of my finger andl tmle that my tendon tie was broken.
And he's prescribed me a splint to wear it. I'vedus but my finger hasn't get back to
its normal shape but unfortunately my finger hagt |ts natural shape.

Airport 2010

| also have been stopped by police officer at gigprt] on the way back to Australia
on September 2010. He looked at my passport ard&# minutes and then told me to
step at side and wait for him till he comes backsKed to him "is there a problem and
he said he'd see after make a phone call. He caule d&fter 15 minutes, | was very
nervous and asked him is there any problem, hée saigoroblem but "no matter where
you go make sure you don't betray our country yewkbetrayers get lost here". |
didn't even responded to him because it was amdotihreat and he knew or learned
who | was after he went to the office and madeghane call. Once again | clearly
understand that they labelled me and knew whom mamatter where | go.

Third trip to Australia: September 2010



Why | can't return to Turkey

My main goal was to go back to Turkey after I'vadyrated in Australia with a better
education and adopt myself in to the system wighrigothat something may change in
positive way for us Kurds and Alevis. | wanted éaabtive with my political view, and
defend Kurds and Alevi's rights live in my hompeace.

However | unfortunately have realized that fasarstl racist ideology has not changed
but gained more power and changed and becamelsiamo-fascist with the hand of
current government political party AKP (Justice ddevelopment Party). Especially
"Kurdish Expansion" idea was an idea that has beeced by EU to AKP Government
and AKP has only abused Kurds with this idea. Was an operation to label Kurds
but not give us any Natural Rights from our existeand it will never happen in the
future. Governments may change in Turkey but Kotidish, Anti Alevi, Anti-
Armenian, Anti- Jewish and Fascist ideology wiNeegive the right to us but will
keep their power in politics, media, business, i@ all other fields. As Current
Prime minister Tayyip Erdogan states, "If you're aor side you'll be disposal”. This
mentality is the biggest legacy from Ottoman Empihem killed thousands of
Armenians, Alevis and Kurds with systematic magsacr

Systematic assimilation, isolation project of Telkgovernment has moved forward by
AKP and this project is being forced by AKP' s ticdil power to the all nations of my
country to obey AKP. And the people who have éifiteideology and ideas like us
have being faced to isolation, exile, harassmesrhal and physical violence and
torture. I've realised that this different but mgrewerful shape of discrimination was
the worst ever we've been experienced.

I've realized a huge difference between the timerwheft on 2005 and visited Turkey
on 2007 and today. Islamo-fasicst network of AKB dgr@wn and generate a huge and
strong network in every single corner of my countityey dictate their doctrine and
you either follow or will be disposal in the systétience they change the new law
system minorities will suffer more then ever anidllve "AKP follower/supporter or

will be punished"

| indented to be active in political platform \BDP to defend our rights for all Kurds
in Turkey.

The threats from police, their physical and veraalence and catastrophic change in
my country's political platform left me no choiag Beek protection in Australia. I'm
too scared to go to Turkey for fear of persecutiad get killed. My life will be in
danger and my return to Turkey will generate riggainst my family as well.

To being Kurdish and Alevi is my reality and | vipd@nning to continue my political
activities and therefore Police and local authagiwill target me. | will be seeking
Kurdish right in a democratic and political platiorentire my life. If | try it in Turkey
it's so obvious that they will definitely punish wigh "their methods". I've no hopes
that the conditions may be better in my country.l&yyer [Mr A] and my family
advised me that | must not go back to Turkey fayt ist Australia safe and free hence
my life is under threat.



To be able to live as a free human being, to thie&, to be able defend my Kurdish
and Alevi rights, ideas and ideology freely andadpieeely in a free society most and
foremost live safely without any threats, I'm appiyto Protection Visa as Political
Asylum Seeker.

Why are you afraid to go back to Turkey

| am afraid that the police will persecute me ardd me to prison with their
groundless accusations or disappear me under cys®ome mystery killings have
taken place in Turkey in the last 15-20 years. ladraid that is what will happen to
me. | think that was what the Turkish immigratidficer at the airport was trying to
threaten me when | was coming to Australia on $eipée 2010. | am really afraid that
the police will kill me and it will be covered ugd many of unsolved murders in
Turkey. | believe that what he meant when theyrt@das "he’ll add my ear in his
collection” at Anti-Terrorism headquarter at IzmiHatay Bozyaka.

A video has been showed on the news on 25 Aprll 20Turkey which was showing
with a special forces team of Police group in Swas making a ceremonial walk with
a group of 200-300 and was singing the March ofaJNationalist Ulkucu Group and
they were calling them selves "Grey Wolves (BolurThis clearly shows that their
racist formation in Police is still active.

Barriers to Kurdish Politicians: Kurdish Independet? Candidates have been barred
for 2011 Elections. And The Kurds have showed tie@ictions in many different points
of Turkey and Turkish police has opened fire guBismil and killed one protestor on
21 April 2011. That's what we get when we showreaction against Turkish
Government's wrong decisions about Kurds and agluts.

AKP's power in Judicial System and their punishméndissidents: Recently

Turkish award winning journalists Ahmet Sik and ike&ener has been arrested with
reason of writing a book about Fetullah Gulen'samgation in Turkish Police forces
with name of Imam'’s (referring Fetullah Gulen) Afmihey have been arrested for the
book that they've not even published yet and mmakzangly Public Prosecutor of this
case has destroyed the draft of the book and héiratopies. They destroyed the main
evidence of the case but built a case based ¢naiyone talks about how this
organization has taken the control of Police, Sak€brces, Judicial System, they
either go to the jail with some sort of "createdsens of Turkish Police and Judicial
System" or get punishment by other organizations.

Corruption in Judicial System and Creating EvidenicRurkish Tax Authorities
imposed a record tax fine of $2,5 Billion againstgan Media Group. Once again
Prime minister Erdogan has proved his saying of/tfi're not our side you'll be
disposal”.

Turkey has been a country where a fair judgmeatusopian dream and all authorities
have been seized by Erdogan and Fetullah Gulelaimtsfasict organization. And this
corruption choses victims from minority groups likerds and Alevis.



As | am intending to be politically active in DT, continue to defend the rights of
Kurd's and Alevi's in Turkey. It means that I'ljhilikely to persecute and get killed by
Turkish police or Special Forces.

Why didn't you claim asylum before in USA or Au&fa

Turkish police and local authorities have persedutee before. And | thought after this
while they've forgot about me and | could haveMifinout persecution and fear.

However, last incident showed me that my life demmanger. | always kept my hope
that conditions may change in Turkey or they magefibabout me. | love my country,
my family and all the nations of my country whospeets to democracy and human
rights. | always wanted to return Turkey especiafier | finish my studies and then
work and live in Turkey in peace.

The current Government's pro-Islamic system's eémite and effects in the life
everything went worse. They never accept Cem Hasse®rship of Alevis, and never
get funds from government like mosques do. Andwilegever accept Cem

houses nor let them receive from the funds of Guwent. Turkish government is
building mosques in Alevi villages despite thegiseence. Compulsory religion
subjects which only include sunni Islamic elemangsstill being taught at schools to
Alevi children regardless of the judgments of tloei€ of European Human Rights.
They have their sunni and Turkish fascist motivieishivgive no chance to minorities to
seek their rights, these have been spread throughewcountry.

Especially in the police force and Turkish Natioh@klligence Organization (MIT)
therefore they became more powerful and dangetwas ¢ver. Alevi and Kurdish
people are not the only people whom have beentealgdso Non-muslim and non
Turkish people are targeted like; Catholic Priesttirer Andrea Santoro has killed in

Trabzon in 2006, a 17 year old youngster has lesned for this assassination from
Ulkucu group (Ultra Nationalists), And Armenian Joalist Hrant Dink has shot and
killed in front of his news paper Agos buildingdnother Ulkucu Militant on 2007,he
was only promoting peace for Armenian and TurkierAhree months of Dink's
murder three Christian Missionaries were slaughteire[Town 1], after [Town 1]
massacre there were number of attacks and attetmidi Christians in Izmir,
Samsun, Diyarbakir and Antalya. These organizeddensrall have been set up by
Turkish Goverment and killers were from Ulkucu grolihey especially chose under
age young people so they can go to the Childrerrt€astead of Normal Courts so
they can be sentence with very low range.

Time taken to lodge my protection visa application

| did not lodge a protection visa application wheirst came to Australia because |
wanted to make some enquiries and get advice afoatt | should do about my
immigration status. | also knew that | had a vatddent visa until August 2011, so |
did not need to rush my decision.



About a month or two after arriving, | spoke to herkish and Kurdish association.
They made some suggestions and recommendaticerteiVe some immigration
advice, which | have received in February and Maz6i1.

Family members

Since | have been to Australia, police have visigdfamily home and asked where |
am and why | haven't returned yet. | am suspictbas my family's telephone
conversations might be being taped.

My Alevi faith

When | was living in Turkey, | would go approxinhatence a month to the [Town 2]
Cemevi, near where | have lived for about the 1&syears, to the Cem worship. I'm
also a member of [Town 2] Alevi Bektasi Culturakdaation. Since arriving in
Australia, | didn't have many friends but after hile | met my current friends in [an
Alevi Cultural Centre], I've been a member andttnattend their meetings and
organizations. A certificate of my membership soattached to this statement. | have
met other Kurdish people by becoming involved enTtbrkish and Kurdish
association. I'm a member of Turkish and Kurdissoagtion and membership
certificate is attached to this statement.

Review application

27.

No other information was provided with the reviepphcation.

Independent information

28.

29.

Information before the Tribunal from a range of @&, including Immigration and
Refugee Board of Canada 2010 and a report of thepean Parliament 2010,
European Parliament resolution on Turkey’s progrexsort 2009the DTP is a pro-
Kurdish political party which succeeded the DEHAR &lADEP and largely
maintained the HADEP’s membership and policies1@mecember 2009, the DTP
was banned by the Turkish Constitutional Court ls&rges that it undermined the
state’s unity. The court reportedly found the Dobe¢ linked to the PKK and 37 DTP
members were banned from politics for five yeatse European Union has expressed
regret over the court’s decision to ban the DTPiarMarch 2009, the Venice
Commission of the Council of Europe found that T|ay'k legislation governing the
closure of political parties is not compatible witle European Convention on Human
Rights. Following the ban, the DTP regrouped adth@&ce and Democracy Party
(Baris ve Demokrasi Partisir BDP).

According to a variety of sources, including thpae of the US Department of State
2011, Kurds in Turkey are subjected to some forhtiszrimination by the Turkish
authorities; primarily this discrimination is ingHliorm of laws aimed at curbing
expressions of Kurdish autonomy, such as the uigedfurdish language or any
activity deemed to advocate Kurdish political indegence. Although millions of
Turkish citizens identify themselves as Kurds goela& Kurdish, Turkish law provides
a single nationality designation for all citizemslaloes not recognise national, racial or
ethnic minorities. The US State Department’s 2@rt on human rights practices in
Turkey states that ‘Kurds who publicly or politigehsserted their Kurdish identity or



30.

31.

32.

promoted using Kurdish in the public domain risketisure, harassment, or
prosecution’. Freedom House states that minoriidurkey — particularly Kurds —
have faced restrictions on language, culture agebiiom of expression, and ‘alleged
collaboration with the Kurdistan Workers’ Party (IRKs still used as an excuse to
arrest Kurds who challenge the government’.

A 2002 report compiled by David McDowell of the W&sed group Asylum Aid states
that there is ‘a widespread assumption particulamyng the security forces that the
Alevi Kurds are dangerous leftists’. However, nformation was found to suggest that
Turkish citizens of Kurdish ethnicity who are akriof harassment or harm by non-
state actors are withheld state protection by aitté®. For example, police have
reportedly intervened to break up fights at demmatisins in Istanbul where Kurds have
been attacked by ultra-nationalists.

Regarding the day-to-day treatment of Kurds, Anariacademic Anne Secor writes
that as a minority group, Kurds living in Istanlamé the subject of discrimination in
their day-to-day activities. For example, where d@uare identified as being Kurdish
based on their names or use of Kurdish languagg,fdte discrimination in areas
including schooling, employment and accommodatitmwever, the UK Home Office
August 2011 Operational Guidance Note for Turkeseds that ‘although Turkish
citizens of Kurdish ethnic origin may face somequd treatment or discrimination
both from the authorities and the general poputettids does not generally reach the
level of persecution’

According to Human Rights Watch, the Turkish goweent’s “democratic opening”,
announced in 2009 to address the minority rightswofls in Turkey, has not
progressed and ‘the non-resolution of the Kurdésiné remains the single greatest
obstacle to progress on human rights in Turkey’ Asty International supports this
assessment and judges that steps taken by thengosmetr towards improving human
rights in Turkey continue to fall short of the fuardental change that is required, with
Kurdish political activists, journalists and humaghts defenders among those most
frequently prosecuted. In addition, the Diyarbdkianch of The Human Rights
Association (IHD) recently reported that 29,366tgyviolations occurred in the
Turkey’s Kurdish region in 2011 — an increase fithi previous year’s 23,520
violations.

Hearing

33.

34.

At the hearing the Tribunal took the applicant tigb his protection visa application.
He confirmed that the details in that were corrBlet.arrived in Australia in 2005 on a
working visa. An agency in Istanbul found work fom in Australia and organised his
visa. He worked at [a Hotel]. He left Australiatla¢ end of the visa, in 2007. He came
back the same year on a student visa to [studyktétted his studies and finished the
course in 2010. He went back to Turkey in June 2iidcame back to Australia in
September 2010, on the same student visa. Thivaligsto August 2011. He applied
for a protection visa [in] March 2011. By then hadHinished his studies. He did not
apply for another student visa. His plan was tsFrhis study and return to Turkey.

He had travelled to the USA in 2001 and stayecetl@r22 months while he undertook
[an internship].



35.

36.

37.

38.

39.

40.

4].

The applicant said that he [lived] with his faméycept for the summer of 2003, when
he lived in [District 5] for three or four montHg.amily details deleted: s431(2)]. He
does not have any family in Australia. He liveshnatflatmate here. He has just started
a job with [a certain firm].

He worked at a hotel in Turkey in the front offiélegm about May 2003 to August
2003. He worked at different hotels. He startedkivay in about May 1993 at a [radio
station]. He worked there to 1994. He was at hidiosl and worked after school
hours. He was paid. During holidays he worked labtel. After he finished university
he worked at a hotel. He did so again after he gchack from USA].

The Tribunal asked the applicant why he fearedngtg to Turkey. He said it was
because of what he went through before he came Iavas under a serious threat.
In 2010 he visited his friends in the BDP in [To@jbranch. He saw old friends there
and met other people as well. About 2-3 days lepolice came to his [house] and
picked him up and took him into detention. He wasated badly. They alleged that he
was helping the PKK and KCK, financially as welhély broke his [finger] and
threatened to kill him. They told him not to tefiy@wne about his treatment. This was
[in] August 2010; he was detained for 2-3 hourse Thibunal asked how the
authorities knew he had visited the BDP. He sditeeithey were watching the branch
or him. He said that he had no trouble leaving yrkut on the last occasion when he
arrived in 2010 the police were checking his padsgad told him to stand aside, took
the passport and went inside. They were gone fouta®0 minutes, then questioned
about his travel and threatened him. He was abjeton the plane and leave.

The Tribunal asked why the applicant delayed segfintection when he had travelled
to Australia on three separate occasions. He baidhe danger only became serious on
his last departure from Turkey in 2010. He did & that there was as much need for
protection before that.

The Tribunal indicated that he was given a stugesat 24 June 2008, valid to August
2011. He left Australia in June 2009 and [returimedugust 2009]. He left again in
June 2010 and came back in December 2010. Thera gag of six months between
his arrival in December 2010 and applying for pcata in March 2011. If, as he says,
it was the incident in 2010 which led to his apalion for protection, why was there a
delay. He said that applying was not easy. He bamsult with friends about the
process. Then he found out about [a migration adyisentre], who would help him
without charge. He contacted them at the end 0020key were very busy and took
his details and told him that because his visastils/alid there was no reason to
panic. They said they would get back to him later.saw them in February 2011.

The Tribunal asked whether the applicant had ang kf involvement in Turkish
political affairs in Australia. He said he was amier of the Turkish-Kurdish
Association. He attends meetings. He does so bec¢hey are his people. He also is
involved in the Alevi Association as well, becatisey represent his beliefs

The Tribunal referred to a document headed “Myaatords” The applicant said that
this was the transcript of the voice speech he noadadio himself. He wrote it
himself.



42. The Tribunal referred to a report from [a Doctadted [November] 2010, in relation
to the applicant’s finger. This appeared to rédeimallet finger”; the applicant was
uncertain of the term.

43. The Tribunal referred to a letter from the Austadilevi Cultural Centre in [suburb
deleted; s.431(2)], the letter from the [Alevi Qu#l Centre] in [suburb deleted:
s.431(2)] These were dated 2010 and 2011. The Aalkasked whether the applicant
was still involved with the organisations. He stdt he was.

44. The Tribunal asked whether he had been in contglethis family in Turkey. He said
that he does not hear from them often; about orweeek. The last thing his father told
him was that he would prefer to hug his dead bbdy thave him away; one day they
would see each other. The applicant was cleartyedised at this point. His father’s
health is not good. He referred to a medical gedii€ he provided in relation to his
father, showing his father had a heart problemh&kesince had a bye-pass operation,
but he is still having problems.

45. Following the hearing, the applicant sent the Tshikiopy of his father’s medical
report, together with articles relating to KurdsTrkey at this time.

FINDINGS AND REASONS

46. The Tribunal accepts on the evidence before itttiaapplicant is a citizen of Turkey.
He is outside that country at this time.

47. The Tribunal is required to determine whether thigliaant has a well-founded fear of
persecution in Turkey and, if so, whether thisoisdne or more of the convention
reasons. When determining whether an applicaentiled to protection in Australia, a
decision-maker must first make findings of facttbe claims he or she has made. This
may involve an assessment of the applicant’s cil@gibWhen assessing credibility, it
is important to be sensitive to the difficultiesesf faced by asylum seekers The benefit
of the doubt should be given to asylum seekers avb@enuinely credible but unable
to substantiate all of their claims. That sai@, Tmibunal is not required to accept
uncritically any or all allegations made by the laggmt. In addition, the Tribunal is not
required to have rebutting evidence available befbre it can find that a particular
factual assertion by an applicant has not been matlelndeed the Tribunal is not
obliged to accept claims that are inconsistent witlependent evidence regarding the
situation in the applicant’s country of nationalitgandhawa v Milgea (1994)
52.FCR.437 at 451, per Beaumont J, Selvadurai vAvHEd ANOR (1994)
34.ALD.347 at 348 per Heerey J and Kopalapilli W (1998) 86.FCR.547

48. The Tribunal is required to make a determinatiotoaghether the applicant has a well-
founded fear of persecution for a Convention-relagason if he were to return to
Turkey.

49. The Tribunal has taken into consideration the ewidethat the applicant has provided
to the Department that formed the applicant’s ctafar protection, along with the
material submitted to the Tribunal at review.

50. Having considered all the information before it ahaving had the opportunity to
obtain information about the claims from the apgoticat a hearing, the Tribunal is of
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the view that that the applicant is a reliable aretlible witness. His claims throughout
have been consistent. There is nothing to inditetehe has attempted to exaggerate or
embellish any of the claims which he has made eiddanation of the delay in
claiming protection in Australia appears reasonabthe report from STAARTS dated
[May] 2011 indicates that the applicant displays\ptoms which are consistent with
post-traumatic stress, depression and anxiety.i$hesterated in a report dated
[November] 2011, and that report indicates thash®t able to undertake paid
employment.

The applicant has based his claims for protectiohis ethnicity, being a Kurd; on his
political involvement; and on his religion, as alew.

Kurdish ethnicity and political activity

The Tribunal accepts that the applicant is of Ksidethnicity. The Tribunal considers
that merely being a Kurd is not sufficient to gn&e to a well-founded fear of being
persecuted in Turkey. However, the applicant iea@ftlaims that he falls into the
category of Kurds who face harm because of thditigal activity.

The applicant claims that he has come to the adteof the authorities since his school
days in the 1990’s. He worked for pro-Kurdish raama was detained in 1994. He was
detained a further three times between then anémleer 1998. Following his return
from America, he was again detained in 2003.

In 2010 he went back to Turkey from Australia. lnglist that year he visited friends
from the BDP and later was detained by polide.was treated badly. They alleged that
he was helping the PKK and KCK, financially as wé&key broke his [finger] and
threatened to kill him. They told him not to tefiy@ne about his treatment. This was
[in] August 2010; he was detained for 2-3 hours.

The Tribunal is of the view that, given the pasidents, the applicant would be
viewed by the Turkish authorities as a supportgrrofKurdish political parties. In that
case, while there is some information indicatiraf tihe human rights situation in
Turkey has improved to some degree, it has not dorie the extent that there is no
real chance that the applicant would continue fzeeence the kind of persecution that
he has in the past.

Having considered all these factors together, tlileuinal finds that there is a real
chance that the applicant would experience sehaus, including physical harm and
detention, within the meaning of s.91R(1)(b) of khigration Act upon return to
Turkey, because of his Kurdish ethnicity togethé&hwis political opinion. The
Tribunal therefore accepts that the applicant wdade a real chance of persecution,
involving systematic and discriminatory conducg #ssential and significant reason
being his political opinion, if he was to returnTarkey.

Having reached this conclusion, the Tribunal hascoasidered the applicant’s further
claim in relation to his religion.

As the harm feared is from an instrument of theesthe Tribunal is satisfied that the
applicant would not be afforded state protectiofumkey.
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The Tribunal considered whether the applicant winaléble to live safely in another,
predominantly Kurdish, area of Turkey. Many KurdsTurkey have moved from the
traditional Kurdish areas in the east where the R&K#ctive and the government is
active against them, to cities in the west of Tyrkéowever, the country information
indicates that even in the western part of Turkeyd are risks that politically active
Kurds could be detained by the authorities anttelited. As the harm feared is from
the government, the applicant would be at riskasfrhin any area of Turkey and
therefore has a well-founded fear of being persztidr a Convention reason
throughout Turkey.

It follows that the applicant does have a well-fded fear of persecution for a
Convention-based reason.

Subsection 36(2) of the Act, which refers to pessianwhom Australia has protection
obligations, is qualified by subsections 36(3), (8) and (5A) of the Act. They provide
as follows:

Protection obligations

(3) Australia is taken not to have protection afiligns to a non-citizen who has not
taken all possible steps to avail himself or hérsled right to enter and reside in,
whether temporarily or permanently and however ttighit arose or is expressed, any
country apart from Australia, including countridsadnich the non-citizen is a
national.

(4) However, subsection (3) does not apply in ietetto a country in respect of
which:

(a) the non-citizen has a well-founded fear of hgarrsecuted for reasons of
race, religion, nationality, membership of a paréc social group or political
opinion; or

(b) the Minister has substantial grounds for baétigthat, as a necessary and
foreseeable consequence of the non-citizen avdilimgelf or herself of a right
mentioned in subsection (3), there would be arnshlthat the non-citizen will
suffer significant harm in relation to the country.

(5) Subsection (3) does not apply in relation tmantry if the non-citizen has a well-
founded fear that

(a) the country will return the non-citizen to amext country; and

(b) the non-citizen will be persecuted in that ottwuntry for reasons of race,
religion, nationality, membership of a particulacl group or political
opinion.

(5A) Also, subsection (3) does not apply in relatio a country if:

(a) the non-citizen has a well-founded fear thatdbuntry will return the non-
citizen to another country; and

(b) the Minister has substantial grounds for bétigthat, as a necessary and
foreseeable consequence of the non-citizen avdilimgelf or herself of a right
mentioned in subsection (3), there would be arnshlthat the non-citizen will

suffer significant harm in relation to the otheuntry.
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This means that where a non-citizen in Australedaght to enter and reside in a
third country, that person will not be owed proimctobligations in Australia if he or
she has not availed himself or herself of thattrigliess the conditions prescribed in
either s.36(4), (5) or (5A) are satisfied, in whaase the s.36(3) preclusion will not

apply.

The Full Federal Court has held that the term ttighs.36(3) refers to a legally
enforceable rightMIMA v Applicant C(2001) FCR 154. Gummow J has suggested in
obiter dictathat the ‘right’ referred to in s.36(3) is a rightthe Hohfeldian sense, with
a correlative duty of the relevant country, owedemts municipal law to the applicant
personally, which must be shown to exist by acddptavidence: seIMIA v Al

Khafaji (2004) 208 ALR 201 at [19]-[20].

In determining whether these provisions apply,uaht considerations include:
whether the applicant has a legally enforceablet tigy enter and reside in a third
country either temporarily or permanently; whetheror she has taken all possible
steps to avail himself or herself of that rightdavhether s.36(3) does not apply
because of the operation of s.36(4), (5) or (5A).

There is no information before the Tribunal to oate that the applicant has a right to
enter and reside in a third country.

CONCLUSIONS

66. The Tribunal issatisfied that the applicant is a person to whoratalia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfiese
criterion set out in s.36(2)(a).

DECISION

67. The Tribunal remits the matter for reconsideratioti the direction that the applicant

satisfiess36(2)(a)of the Migration Act.



