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applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Nigedrrived in Australia [in] November
2008 and applied to the Department of Immigratiod &itizenship for a Protection
(Class XA) visa [in] December 2008. The delegateidbal to refuse to grant the visa
[in] June 2009 and notified the applicant of theisi®n and his review rights by letter
[on the same date].

The delegate refused the visa application on tkeslihat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] June 2@6r review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolely attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department’s filatiag to the applicant and the
department’s file relating to other visa applicaionade by the applicant The Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sources.

Application for Protection Visa

The following written claims are contained in atstary declaration dated
[in]December 2008 and lodged in support of the i@pplt’s protection visa application
lodged [in] December 2008:

I, [the applicant] of [address], Melbourne, unenyeld make the following declaration under

the Statutory Declarations Act 1959:
1. I was born on [date] into the royal familyRriince [name] and Princess [name] in the
village of [Village 1, Ogbomoso, Oy&tate, Nigeria. My parents were not particularly
religious. My father, in particular, was requiredabserve customary traditions regardless of
religion, and this prevented him from actively firsiog as a Christian.
2. My father became King of [Village 1] on theafd] after the death of his father who was the
previous King of [Village 1].
3. [Information re family composition deleted431(2)]
4. 1 am the only son in the family and being ¢tiéy son my father was very close to me.
5. l attended [name] Primary School at the adévefand then continued on my schooling
with the [name] School and [name] High SchoolmlLagos State,Nigeria. | was 20 years old
when [ finished my schooling.
6. | began working in 1986 as a factory workethvigmployer] in Lagos for 6 years. In 1992,
| started working as an accounting officer with fgayer] in Lagos.
7.1 commenced attending church in 1978 due tdabiemy neighbours attended the
Methodist Church, [location], Lagos. | would attesatvices with them. My mother and
sisters would also attend church services.
8. In 1991, | met my wife [Mrs A], who is alsdCristian, in the Methodist Church in Lagos.
9. In 1993, | commenced a course with the Insiti Chartered Accountants of Nigeria, and
studied part-time while continuing to work as an@amting officer. | completed this course
in 1994.
10. In 1996, | began my own business, [name]dagds, which is a trading and importation
company of general goods and products.
11. In this same year, May 1996, | wished todfanfrom the Methodist church to a
Pentecostal church and decided to reaffirm my fagtla Christian and took part in a service
to be a "born again' Christian. | felt that | negttiebe stronger in my faith.
12. On the [date] December 2000 | married [MrsmA$urulere Local Government Registry,
Surulere, Lagos.
13. We had our first child, a daughter, [Child Ah [date] The following year, on [date], we
had our second daughter, [name]. On [date], wetdadboys, [names].



14. For several years, | did not experience aoplpms. As a child from a royal family, life
was very easy. My business was very successful wag able to travel overseas to countries
including Germany, Republic of Benin, South Afremad Australia for business many times. |
was able to incorporate my own company in SoutlicAfwhich is [name], on the [date] July
2007.

15. All this changed however on the [date] 200fwmy father died of natural causes.

16. According to the customary tradition of [didje 1], as the only son of my father | was
supposed to be the next king.

17. The kingmakers or “chiefs', who are the eldéfVillage 1], called me a few weeks after
my father's death to inform me that to become kihg/illage 1], | would be required to eat
the heart of the former king, my father, as a §iaeri

18. I immediately informed the kingmakers thaaborn again Christian it was contrary to
my religion and the bible to engage in this canishba practice. | therefore informed them
that | would refuse to engage in this practice.

19. I was informed that it was a taboo to rejpetcustom and tradition of the land. They
informed me that they were angry that | would najage in the practice, and | was told that
they would give me some days to think about it.

20. I informed them that | would not need anyentime to consider my decision.

21. Approximately three or four days later, thegkivakers sent a parcel to my house with the
feather of a chicken in Lagos This parcel congduw threat indicating that they would put a
death sentence on my lineage if | did not eat rtiyefiess heart.

22. When | received the parcel, | did not beligvat anything would happen to me. | had
faith in God that he would protect me.

23. However, after approximately two weeks of reicgj the parcel, my house in [Village 1]
was bombed with one egg of the local hen. The egtained a local medicine that resulted
in the house burning down. This is the consequehbaving refused to take part in the
tradition of eating my father's heart. It signifiget commencement of a war against my
lineage. At the time my house in [Village 1] wagtitudown, my wife and children and |

were living in Lagos.

24. On the [date] of October 2008 at approximael,, | was sleeping in my house in Lagos
with my family when | heard my twins screaming frameir sleep. We were all in the same
room. We raced over to them to see what had hagdeneever they died within 2 to 3
minutes afterwards. We did not know how or why ttead.

25. | consulted the elders in Lagos about my steeths as | did not understand why they
died. They indicated that because | had come frooyal family and had refused to take up
the position of King, these disasters were occgriinmy family and would continue to

occur.

26. | decided after this occurred to leave the tgun

27. | travelled to South Africa on the [date] Noummmn 2008 because | had a current business
visa for South Africa. | decided that my wife araldhters should remain in Lagos because
they could not travel with me on my business visa lebelieved that if | left the country, this
would alleviate the main problem.

28. However when | arrived in South Africa, ondle managers of my small business in
South Africa, who was originally from [Village lihformed me that the kingmakers knew
that | was in South Africa and were planning to eaand force my return or kill me because
if I am still alive they could not choose anothend¢faccording to custom and tradition.

29. | decided | had to leave South Africa, and ast bption was Australia as | also had a
current business visa for Australia and that is Wimpved to this country.

30. | entered Australia on my business visa, buterfirst possible opportunity, applied for a
protection visa.

31. Approximately three weeks ago, my wife wasdtered by the elders of [Village 1] to
give information as to my whereabouts. My wife deeci that it was unsafe to continue to live
in Nigeria and moved to Ghana with one of my daeghtThe other daughter, [name], is with
the mother of my wife and had been living with thiema few years in [town], Ogun State.
The people of [Village 1] do not know that [Child & living with my mother in law.
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32. | have no option to return to Nigeria becdusi#l be killed due to my religious beliefs
that are preventing me from partaking in the custgntraditions of my Village 1. The
government authorities and the state cannot pravielevith protection because they
recognise the supremacy of customary laws andivadiand they would not interfere with
these traditions and customs.

[In] June 2009 the Department received a furtkeusory declaration from the
applicant stating as follows:

I, [applicant’s name and address], Melbourne, stbfficer, make the following declaration
under the Statutory Declarations Act 1959:

1. I am a Nigerian national.

2. | lodged an application for a protection visgdate] December 2008 with the Department
of Immigration and Citizenship ('DIAC).

3. On [date] December 2008, | submitted a copynadrdicle to the DIAC from [magazine]
entitled “[title]" which provides support for myadins outlined in my protection visa
application.

4. | have been informed by the DIAC by letter [datiay 2009 that the Department of Foreign
Affairs and Trade indicated that no article in tigla to myself was contained in the published
version of the magazine on that date or at anyr ditme.

5. l understand that [magazine] is [informationetied: s.431(2)] available throughout Nigeria,
particularly Lagos.

6. | believe that [magazine] is also available lominternet but in a more limited format
whereby not all the articles from the hard copyhef magazine are displayed.

7. It is also my understanding that [magazine] mallish several different editions of the
magazine within the week with updated informatidmelieve there is a possibility that the
Department of Foreign Affairs and Trade could himwand a different version of the
magazine (i.e either an earlier or later editidvantthe one in which the article about myself
appears.

8. | was contacted by a friend, [name], who live®ort Hacourt, Rivers State, Nigeria and
informed that there was an article about me ir{tfeggazine]. He then sent me this copy.

9. After | was advised by DIAC that there were disudbout the veracity of the article, |
contacted [name] who then obtained a letter froamj@] from [the magazine] confirming that
the article about me was published in the [the rning on [date] 2008.

10. I have attached this letter from [name].

Application for Review

Following the primary decision to refuse the praitactvisa an application for review
was lodged [in] June 2009.

[In] August 2009 the applicant’s representativevided the Tribunal with a written
submission which included the following; list okthpplicant’s lineage dating back to
1830; copies of asylum seeker temporary permitsvigathe applicant’s wife and
daughter issued by the South African Departmehtarhie Affairs; colour photograph
of the applicant and his father; country informatio relation to Nigeria and its
customs.

Evidence at thefirst Hearing

Theapplicant appeared before the Tribunal [in] Augt@Q9 to give evidence and
present arguments.
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The applicant was represented in relation to thieeve The representative attended the
Tribunal hearing.

The Tribunal observed that country information sapgd the applicant’s claim that
cannibalism occurred in parts of Nigeria and th#te applicant was aware that he
would inherit his father’s position as king he wabllave to engage in the practice of
cannabalism. The Tribunal said that this beingctiee and given that the applicant had
travelled widely and frequently, why had he notgiduefuge in one of the countries to
which he had travelled in the past. The applicasponded by saying that he did not
know about the practice of eating a heart untilfiser died.

The Tribunal asked if the applicant had any suppgrvidence concerning his father’'s
death and the applicant said that he had no suderee but that his father was buried
in his home town. He told the Tribunal that thei@sva big family palace in his home
town and the title to it was in the palace The mapit’'s representative said that he was
unable to go back to Nigeria and get the title

The Tribunal referred to a report on the Departrsdite from an officer of the
Department of Foreign Affair and Trade which wasdsponse to some enquiries put
to it by the Department of Immigration and Citizleips The report indicated that; the
applicant’s family was not well known in the area;reports could be found on the
death of the applicant’s father; ritualistic andiidal acts were mainly inflicted on
people on the margins of society; the police tertddtbld the same beliefs as those in
the local area and would be unlikely to assistagglicant unless he had a significant
status; and the article referred to in the [maganame deleted: s.431(2)] could not be
found on-line.

The applicant told the Tribunal that no one from faimily was a government official.

The Tribunal referred the applicant to the lispagvious kings of his clan which the
applicant had provided to the Tribunal and asked mow the list of 37 names was
compiled. The applicant said that he learnt toteettie list and when asked to recite it
to the Tribunal he did not do so but told the Triauthat the list had been passed on to
him over the phone by someone in the United Kingddmsaid that the person was
not available as a witness.

The Tribunal pointed out that it thought his evidemn regard to the list was
contradictory because on the one hand he hadlsatid tvas passed down to him and
on the other hand he said someone from the Unitegdém gave him the information
over the phone. The applicant said that he dichawée the phone number of the person
with him.

The hearing was terminated and the matter coretitiat another Member.
Evidence at the second Hearing

Theapplicant appeared before the Tribunal as preseatigtituted [in] September
2009 to give evidence and present arguments. Tiberfal also received oral evidence
from [Mrs A], the applicant’s wife.
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The applicant was represented in relation to thieeve The representative attended the
Tribunal hearing.

Immediately before the hearing the applicant’s selvprovided the Tribunal with three
photocopied document purporting to be; “Recogniisra Traditional Ruler” in
relation to the applicant’s father and issued ley@overnment of Oyo State [in] March
1980; “Certificate of Recognition as a Chief or diteonal Ruler of a Community”
dated [in] April 1983 and in relation to the applnt’s father; “Certificate of
Membership” of the Oyo State Council of TraditioRallers dated [in] October 1980 in
relation to the applicant’s father.

The applicant confirmed to the Tribunal that thateots of his Statutory Declaration in
support of his application were true and correct yat he stood by the claims he made
in the declaration.

The applicant said that he was born in Lagos asdlveays lived there. [Village 1] is
located approximately [number deleted: s.431(2yrketres from Lagos He claims to
be from the Yoruba ethnic group, which comprisgegraximately 40% of the total
Nigerian population.

The applicant told the Tribunal that he is a Charsthaving been brought up in the
Methodist Church, however, in 1992 he started ditena Pentecostal church and
claims to attend a Pentecostal church in Australia.

The applicant was married [in] December 2000 argdtiva daughters, one living with
his wife in South Africa and the other living witis mother-in-law in Nigeria. He
claims to maintain contact with his wife.

According to the applicant he has only completeel yaar of accounting studies
although he calls himself an accountant.

The Tribunal asked the applicant if he had deattificates in relation to the deaths of
his sons, and he said that the certificates wetréseoed as the boys were under the age
of 18 years. The Tribunal stated that countrynmfation indicated that it was
compulsory to register deaths in Nigeria and th@iegnt agreed with this, but
confirmed that he did not do so. The Tribunal dskéhere had been any post mortem
or doctor’s certification of death, and he stateat he called a friend who is a medical
practitioner to confirm the death. He said thatdloctor may have registered the death
although the applicant had not requested a dedificae. He also stated that the
doctor was unable to determine the cause of dddthsaid that there was no funeral
for the children as is the custom in Nigeria. H®aaid that there was no coronial
inquest or police involvement. He also said thatlidenot want any post mortem tests
done in relation to his sons and that this washigit on his list of priorities.

The applicant said that he went to some eldergterchine the cause of death of the
boys and was told that it was because of his refagake up the former role of his
father. The Tribunal asked him how this explanafitiad in with his Christian faith,
and he said as a Christian he did not believe inddo although Voodoo is working in
Africa.
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The Tribunal asked the applicant if there wasarigience of his father’s death, and
the applicant said that it was forbidden in hidund to say that the king is dead. The
culture says that the king belongs to the commurniitiye applicant and his wife
attended a funeral for his father 20 days aftefdtiser died.

The applicant told the Tribunal that his fatherddie the village where he had always
lived although he was living in Lagos before he wamvned as king. The applicant
said that his father died [in] 2008.

Pursuant to Section 424AA the Tribunal showed fh@ieant a copy of his marriage
certificate that he had produced in support offhisiness Visa application, which
indicated that he was married [in] December 20aDthat at that time, his father was
listed as deceased. The Tribunal told the apdiiteat the information contained on
the marriage certificate indicated that his faitiernot die [in] 2008 and that the
applicant’s evidence in this regard was untruebj&u to the applicant’s response, the
Tribunal may find that his evidence in this regass not true, which in turn might lead
the Tribunal to find that his evidence as a whslaat true and that his claims are not
true, which in turn may lead the Tribunal to fifct he is not a refugee. The Tribunal
asked the applicant if he required time to consiileresponse, and whilst he initially
indicated that he was prepared to answer immegjaialthe advice of his
representative, he requested time to consideebgonse. After an adjournment the
applicant said that his father did not approveisfrharriage to his wife because she
was not of his clan and did not come from the are@hich his clan lives. He said that
according to the law his father was required tpiesent at the applicant’s marriage to
indicate his consent by signing the documents. agpticant told the Tribunal that the
certificate was signed by an uncle from his mothside of the family.

The applicant said that he often visited his fathdWillage 1] and over time his father
forgave him about his marriage.

The Tribunal asked the applicant how it was thaé@ap could cause his house to burn
down, and he said that it was a matter of tradiiod that the egg did cause the house
to burn down. He said that he had no documentatigarding the fire. The Tribunal
asked the applicant to explain from a scientifimpof view how it was that the egg
caused the house to burn down and he said thaiuieé ot do this, but that he
believed it was the cause of the fire.

The applicant told the Tribunal that there has be®new king appointed to replace his
father, but that it has been announced by the ethel the applicant is to fill that role.
He said that if the kingmakers do not see him fmtler six months they will appoint a
caretaker king. He said that the actual role n§ldoes not become his until he
undergoes the rituals.

The Tribunal asked the applicant why he did notrgnar a church given that he was a
practising Christian, and he said this was becatiiee lie contained about his father’s
death as indicated in the marriage certificate.

Pursuant to Section 424AA the Tribunal showed ph@ieant two original birth
certificates that were contained in the departnsefilé relating to his Business Visa
application, which indicated that although both wlnents were noted to be originals
they had differing serial numbers, were signed iffgrent people, and had certain
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particulars within the documents that differed freacth other. The Tribunal told the
applicant that this was important information bessgudepending on his response, the
Tribunal might find that the documents are fraudtubknd untrue, which may in turn
lead the Tribunal to find that the evidence gerg@lthe applicant was untrue, which
in turn may lead the Tribunal to find that he i$ agefugee. The Tribunal offered the
applicant time to consider his response, but hete&deto respond immediately. He
pointed out that the handwriting on the documentaaoed in his Business Visa
application was in his own handwriting and thatwite filled out the particulars on the
other certificate. He said that he had told hifewe did not want the children to have
his father's name because he wanted to start tssngwn name and that he did not
want his father’'s name to be included in his wifeésne.

The Tribunal told the applicant that it could neesvhy he had changed his name in
relation to other family members given that hd sg8kd the name [family name
deleted: s431(2)] when referring to himself. Thelmant said that one of his
grandfather’'s names was [name deleted: s.431(@J]ttee Tribunal referred him to the
family’s lineage provided by his advisor where thate had not been used in relation
to his grandfather. The Tribunal then asked hintlie name of his grandfather and he
was unable to answer that question.

The Tribunal then spoke with the applicant’s wifeomwvas living in South Africa, and
she told the Tribunal that they were married [ijc@mber 2000 at the Civil Registry
Office in Lagos. The Tribunal asked who attended] she said that both families,
friends, and people from the church attended. saitethat both her mother and father
attended and that both of the applicant’s paretenaded. After the civil ceremony
they went to the church for a blessing.

The applicant’s wife confirmed that the death of tv&® sons was not registered
according to tradition. She also said that incidesuch as the egg burning down the
house do happen in Nigeria. She told the Tribtimat the applicant was very close to
his father and that she also got on well with la¢ihdr-in-law. She said that there were
no problems with the relationship with her fathedaw and that he approved of the
marriage. She denied that the marriage certifivatieated that the applicant’s father
was deceased.

Pursuant to Section 424AA the Tribunal referredabetents of the applicant’s wife
testimony to the applicant indicating that it wasonflict with the evidence that he had
given, which may cause the Tribunal to find thatéwidence was not truthful, which in
turn might lead the Tribunal to find that the whbkesis of his claim was not credible,
which in turn may lead the Tribunal to find thatibeot a refugee. The applicant
elected to respond immediately and said that his was confused, his father did not
attend the wedding, and that his father was alitkeadate of the wedding.

The Tribunal referred the applicant to a copy efititernet search it had conducted in
respect of the [magazine deleted: s.431(2)] hepnaduced to the Department, which
indicated that the site was not connected to a reust and that it appeared to have
more references to Australia than anywhere elseias agreed that the applicant would
respond to the Tribunal’s queries concerning thibsite and that the response would
be provided [in] October 2009.

Post-hearing submission
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[In] October 2009 the Tribunal received a submissrom the applicant’s
representative in which she states that she méele@hone call to the number listed on
the letterhead on the Department’s file from [magazeleted: s.431(2)] and she spoke
to person who identified himself as [name delesd®1(2)] and who claimed to be a
director of the business. The person told her[tiehe deleted: s431(2)], the person
who signed the letter on the Department’s file, wassearcher with the company. The
person also claimed to own the website on thertedtal and confirmed the address of
the business as that on the letterhead. The reyats®e included a statutory

declaration in support of these matters.

The representative also submitted evidence to atelithat there was a low level of
compliance with the legal requirement to registsaitts in Nigeria.

The representative also submitted that when thicapp's wife told the Tribunal that
the applicant’s father attended their wedding i@@Ghe was referring to his uncle as
she considered the uncle to be taking the platésdather. It was also submitted that
she did not disclose her father-in-law’s disappt@fdahe marriage because it was a
private matter, that she did not want to disclésefact outside the family and the
relationship with her father-in-law had improvedthg time of his death.

The representative stated that the applicant'saeafibn for the existence of two birth
certificates for his daughter was that he soughfatce the original birth certificate
modified to ensure that his name, as opposed ttathier's name, was used in his
wife's name and carried on through his family. Téy@resentative also indicated that
the applicant wished to confirm that the namesdish the lineage table are not
necessarily direct descendants. The representdtvestates that the person stated to
be the applicant’s grandfather is not the nameudted in the list as his grandfather.

FINDINGS AND REASONS

The applicant claims to be a national of Nigerid arrived in Australia on a Nigerian
passport. The Tribunal accepts that the applicaatNigerian national and, for the
purposes of the Convention, has therefore asséssethims against Nigeria as his
country of nationality.

The Tribunal observes that the mere fact that agueclaims fear of persecution for a
particular reason does not establish either theigeness of the asserted fear or that it
is “well-founded” or that it is for the reason c¢fad. It remains for the applicant to
satisfy the Tribunal that he or she satisfies fthe required statutory elements.
Although the concept of onus of proof is not appiate to administrative inquiries and
decision-making, the relevant facts of the indiabcase will have to be supplied by
the applicant himself or herself, in as much details necessary to enable the examiner
to establish the relevant facts. A decision-makerat required to make the applicant’s
case for him or her. Nor is the Tribunal requireétcept uncritically any and all the
allegations made by an applicatMlIEA v Guo & Anor (1997) 191 CLR 559 at 596,
Nagalingamv MILGEA (1992) 38 FCR 19Frasad v MIEA (1985) 6 FCR 155 at
169-70.)

In determining whether an applicant is entitlegtotection in Australia the Tribunal
must first make findings of fact on the claims mesloe has made. This may involve an
assessment of the applicant’s credibility and,amgd so, the Tribunal is aware of the
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need and importance of being sensitive to theadifies asylum seekers often face.
Accordingly, the Tribunal notes that the benefitlod doubt should be given to asylum
seekers who are generally credible, but unablelstantiate all of their claims.

On the other hand, as stated previously, the Tebismot required to accept
uncritically any or all allegations made by an &oit. In addition, the Tribunal is not
required to have rebutting evidence available before it can find that a particular
factual assertion by an applicant has not beemlesttad. Nor is the Tribunal is
obliged to accept claims that are inconsistent wWithindependent evidence regarding
the situation in the applicant’s country of natiliygSeeRandhawa v MILGEA (1994)
52 FCR 437 at 451, per Beaumon&dyadurai v MIEA & Anor (1994) 34 ALD 347 at
348 per Heerey J ariKbpalapillai v MIMA (1998) 86 FCR 547). On the other hand, if
the Tribunal makes an adverse finding in relatma taterial claim made by an
applicant, but is unable to make that finding vatimfidence, it must proceed to assess
the claim on the basis that the claim might pogdilel true (Se#IMA v Rajalingam
(1999) 93 FCR 220).

The Tribunal finds the applicant to be a witnes®uatks credibility. His evidence was
inconsistent and lacked plausibility in significaaspects, namely:

* The main event on which the applicant’s claim isdghis that his father’s
death which the applicant claims to have beenZ@4]8. In support of his
Business Visa application the applicant providedlDiepartment with a
copy of his marriage certificate indicating thatves married [in]
December 2000 and that his father was deceaskdtatrhe. When the
inconsistency was pointed out to the applicantaie that the marriage
certificate contained false information as to laithér because his father
did not approve of his marriage and did not theeetdtend his wedding.
He said that an uncle from his mother’s side offtimily stood in for his
father and they had to account for his father maidpthere by saying he
was deceased;

* The applicant's wife told the Tribunal that hisHet did attend the
wedding. On being questioned with regard to thither inconsistency,
the applicant said that his wife was confused. $nfamission by the
applicant’s representative after the hearing, shied that the applicant’s
wife said she considered, as the applicant’s uaiténded in the place of
his father, she answered that his father atterfueevedding;

* The applicant told the Tribunal that his father dat attend the wedding
because he did not approve of the marriage. Thicapps wife said that
his father approved of her and the marriage;

» At the first hearing, the applicant said that hd heemorised the list of his
ancestors who held the position of chief or kindpisftribal group. When
the Tribunal, at the second hearing, asked hinthimname of his
grandfather, he did not know it; and

* The applicant had provided the Department with @eatificates of Birth
in relation to his younger daughter. Both certifésaclaim to be “Original”
and are dated the same date. However, they haeeett serial numbers
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and the names of the parents differ. The applisaiut that this was
because his wife filled out the forms and he iesisthe change the parent
details on the initial one because he did not vasthildren to have his
father’'s name as part of their names.

Whilst the Tribunal accepts that many people ina&frincluding Christians, believe in
the powers of voodoo it does not accept that tipdiggt’'s house was burnt down
when an egg was thrown at it or that the claimeattdef his sons was caused by
voodoo. It accepts that the applicant believesetleeents were caused by voodoo but
the applicant, who claims to have a reasonabld téhexucation, was unable to explain
the practical aspects of the events.

The inconsistencies and the unsatisfactory anssetrsut above and below leads the
Tribunal to believe that the applicant is not addske witness and that his claims have
been contrived for the purpose of his protecti@aapplication. The death of the
applicant’s father [in] 2008 is the pivotal everdrh which his claims flow. The
applicant has provided no supporting evidence #set@eath of his father who he says
was a significant figure in his community. The oofficial record concerning his
father is the applicant’'s Marriage Certificate whiwtes that in the year 2000, the
applicant’s father was deceased. In its efforiddafy the situation the Tribunal asked
the applicant and his wife if his father was atwezlding. The applicant said he was
not present, although he was alive, but his wifd ke father was present. In their oral
evidence, the applicant and his wife differed ath®applicant’'s father’s view about
the marriage. The differences in the evidence @fbplicant and his wife causes the
Tribunal to find that their evidence is unreliabléne Marriage Certificate clearly states
that the applicant’s father was deceased at the dinthe marriage and the Tribunal
accepts that this is the case. This means thatppkcant’s father could not have died
in 2008 as claimed and therefore the chain of evelaimed by the applicant has been
fabricated.

Accordingly, the Tribunal does not accept thatapplicant’s father died [in] 2008, that
the applicant is required to eat his father’'s haad take the position of king of his
tribe, that the king-makers have been pursuingtbitake on the role of king, that his
house was burnt down because an egg was throworahiat the applicant’s sons died
due to voodoo. The Tribunal does not accept tteaehidence is plausible and therefore
finds that he has not suffered serious harm irptst or that there is a real chance that
he will suffer serious harm in the future.

Accordingly, the Tribunal is satisfied that the bggnt does not have a well founded
fear of persecution within the meaning of the Cartiam if he returns to Nigeria now
or in the reasonably foreseeable future.

CONCLUSIONS

69.

The Tribunal is satisfied that the applicant is ag@erson to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant does not
satisfy the criterion set out 8136 (2)(a) for a protection visa.



DECISION

70. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




