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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Somarrived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicant]
January 2010 and applied to the Department of Imatian and Citizenship for the visa [in]
January 2010. The delegate decided to refuse t tir@ visa [in] July 2011 and notified the
applicant of the decision.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Auguétl2 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwittRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion, nationality,
membership of a particular social group or polltmginion, is outside the country of his
nationality and is unable or, owing to such feawynwilling to avail himself of the protection of
that country; or who, not having a nationality dning outside the country of his former
habitual residence, is unable or, owing to such fsainwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
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CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 anéippellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Aciheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegutain of that country’ in the second limb
of Article 1A(2) is concerned with external or ddptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Relevantly to the present application, s.91W(1harses the Minister or an officer to
request a protection visa applicant to provideuthentary evidence of identity, nationality or
citizenship and s.91W(2) provides that if:

(a) the applicant has been given a request undsestibn (1); and
(b) the applicant refuses or fails to comply witle tequest; and

(c) the applicant does not have a reasonable exfpbenfor refusing or failing to comply with
the request; and

(d) when the request was made, the applicant was @ warning, either orally or in writing,
that the Minister may draw an inference unfavolgdblthe applicant's identity, nationality
or citizenship in the event that the applicant sefuor fails to comply with the request;

then, in making a decision whether to grant thegation visa to the applicant, the Minister may
draw any reasonable inference unfavourable toppécant's identity, nationality or citizenship.

CLAIMS AND EVIDENCE

The Tribunal has before it the departmental fildating to the applicant.he Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Background

The applicant claims to be a [age deleted; s.43¥E3r old national of Somalia from
Baidoa.

She arrived in Australia at Tullamarine Airport][ranuary 2010 bearing a Bahraini passport
issued to a Bahraini citizen of Somali backgrouathad [Ms A], and endorsed with a
subclass 676 tourist visa.

The applicant was interviewed in immigration clemeearly [the following day] and
initially attempted to maintain that she was tlghtiul owner of the passport. She also
variously asserted that:

» That she has only $300, but she knows a persorradias{Mr B], who has known her
father for more than 20 years and will help her hag a return ticket do she can go back;

» She came here to visit and work if she can findba and plans to stay for three months;

* (When it was put to her that she does not have wghits) She knows she is no allowed
to work here, but if things are good here she golback and apply to return

» She was married in 2003 and divorced in 2006 in &iamn
* She has been living in Yemen for seven years wathalanty;

» Her ex-husband “[name deleted: s.431(2)]” wouldpgupher during her visit to
Australia, that she intended to remarry him whesrgtturned home.

The applicant’s account was not accepted, thedbuisa was cancelled, and she was refused
immigration clearance and advised that she woulstb®wved from Australia. The applicant
had in her possession a list of phone numbersshadvas permitted to make some phone
calls. She called [Mr B] in Australia, and also reaxlls to numbers in Malaysia and

Bahrain.
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The applicant was then placed in immigration dédenand transferred to the Maribyrnong
Immigration Detention Centre (MIDC) pending removal

The applicant then provided what she claims todyerue identity, and indicated that she
wished to invoke Australia’s protection obligatiamsder the Convention.

The applicant was provided with representation utite Immigration Advice and
Application Assistance (IAAAS) Scheme, and a pridvecvisa application prepared with the
assistance of her representative was lodged [injuey 2010.

The applicant’s protection claims indicate that lieSomalia in March 2007 due to fear of
the Al-Shabaab group, which suspects the applaadither family of supporting the Somali
government. She referred to a number of incidemdsiding one in August 2006 when Al-
Shabaab members are said to have come to her looksay for weapons, although she also
stated that they were masked and could not beiidehtThey killed a neighbour who
objected to the searching, and the applicant’shlerstwere temporarily detained and beaten.

The applicant arranged to send the applicant aaray she travelled by bus to Bosasso on the
north coast of Somalia, from where she was smuggtedyemen via sea. The applicant
spent three months in Yemen before crossing illggraio Saudi Arabia, where she [worked]
for six months. From there the applicant crossedotbrder into Bahrain, again without any
legal documents, and again she found [work] .

The applicant claims that she worked in Bahrairafgoroximately two years for an
expatriate Somali woman she met by chance, busti@tvas exploited because she lacked
lawful immigration status. A man who befriended Imea local shop offered to help her leave
Bahrain, and she stole her employer’s passportiwthie man used to apply successfully for
an Australian tourist visa. The applicant thenétbad to Australia under the assumed
identity of her employer in Bahrain, using the stotravel document.

The Department conducted extensive inquiries sgakimscertain the applicant’s identity
and nationality, and to establish whether she hadight to enter and reside in any other
country. Pursuant to these enquiries, the true owhihe passport used by the applicant to
travel to Australia was contacted by the autharitteBahrain, and is said to have told them
that that she gave or lent her passport to “a Sommhan from her relatives” so she could
travel to Australia, and that the applicant isantfcalled [Alias C] and holds a Somali
passport in that name. The Bahraini authoritiesmyto say that they had no record of anyone
with the applicant’s claimed identity [Ms D], tH&lias C] is recorded as having arrived
from Saudi Arabia and been granted a visa in theattity upon her arrival, but that she has
no residence right in Bahrain, and was unlawfahattime she departed as her visa had
expired. However, enquiries with the Saudi authegisubsequently disclosed that they had
no record of the applicant entering or residingehe any of the names provided.

A supporting letter was provided by [Mr B] in higgacity as [an office holder] of the Somali
Inter-Riverine Community Development Association.In

Also provided were two birth certificates with aatised translations said to evidence the
applicant’s identity and Somali nationality, onewdiich was provided to the Department
by[Mr B]. Despite purportedly being issued on theng day by the same authority, and
essentially containing the same information, theudeents were nevertheless clearly
different versions. A forensic examination by tlepdrtment’s Document Examination Unit
concluded that the documents were unreliable.
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The applicant was interviewed in connection with ¢laims on a number of separate
occasions, both by the delegate assessing hecpootelaims and by the National
Identification and Advice (NIVA) section seekingdstablish her identity, although there is
no record of the delegate’s interviews on the depamtal files, and the record of the NIVA
interview is plagued by distortion.

The applicant was also asked to respond in writingarious matters of concern, and in each
case comprehensive written submissions preparéeibsepresentatives and addressing those
concerns were provided.

The application was nevertheless refused [in] 20/1. The delegate was not satisfied that
the applicant is a national of Somalia, inferringguant to s.91W that she is a national of an
unidentified third country.

Although the delegate accepted that the applicastieither [Alias C] nor [Ms A], he was
not satisfied that she was who she claimed to be.dElegate noted that the birth certificates
were not reliable, and also gave little weighthte eévidence of [Mr B], given his evident
personal involvement in the case including in tr@vsion of a suspect document.

The delegate drew an adverse inference about fiieapt’s credibility for various reasons
including her provision of fraudulent identity decants and her close connection to [Ms A],
which the delegate considered to be indicative lwbad relationship which the applicant has
tried to conceal to hide the fact that she is #nat of a third country.

The delegate also considered that the applicalatiss contained internal inconsistencies or
errors, including with respect to the journey sheaid to have undertaken from Somalia to
Yemen. For example, she was said to have beendftogemp into the sea as the boat
approached the Yemeni port of Al Jahib, and yed#legate was unable to find any
evidence that there is such place.

Finally, the delegate considered the applicantégws to have been at odds with the country
information, including with respect to the capaafyAl-Shabaab fighters to have conducted
operations in Baidoa in August 2006, or that if #pplicant was in fact a target of that group
as claimed it would have been possible for hematehavoided Al-Shabaab checkpoints when
she is said to have fled Baidoa in early 2007.

Review Application

The review application was lodged with the Tribuj@ August 2011, and constituted [in]
November 2011.

[In] November 2011 the Tribunal wrote to the apatitinviting her to attend a proposed
hearing scheduled for [a further date in] Novenfikl.

[Prior to the scheduled hearing] the Tribunal reedia supporting submission enclosing
various pieces of documentary evidence as follows:

a) Statutory Declaration of [Ms D] dated [Novenjld911;

b) The following photographs of our client's fatli@hose face was seriously injured
by a group affiliated with Shatigadud);

i)  Photograph of our client's father standing ughvai hand in front of his nose
and mouth;

i)  Photograph of our client's father sitting dowith his head slightly tilted to his



right;

iii) Photograph of our client's father standingwith his hands placed at his
sides

c) Statement of [Mr B] dated [in] October 2011,

d) Letter from [an office holder] of the Somali #ualian Council of Victoria, [name],
dated [in] November 2011;

e) Letter from [an office holder] of ESOF Educatiskills Development Foundation
Inc, [Ms E], dated [in] September 2011,

f)  Statutory Declaration of [Mr F] dated [in] Nawber 2011;

g) Statutory Declaration of [Ms G] dated [in] Nowker 2011,

h) Statutory Declaration of [Mr H] dated [in] Septber 2011;

i) Letter from [a director] of River Nile Learnin@entre, [name], dated [in] November 2011.
Identity

There is a considerable amount of information ketbe Tribunal to indicate that the applicant is
[Ms D], a Somali national. This information inclugdnesworn evidence of [Mr B], [Mr H], [Mr F]
and [Ms G], all of whom are prepared to providetiar information to the Tribunal if required.

The evidence of the deponents of the statutoryadaiibns is corroborated by a number of other
witnesses. [Ms E] has given written evidence thi D] has contributed to the Somali community
in Australia and has engaged in things such asStimali "folklore dances". [Ms E] has also
expressed a willingness to provide further eviddandée Tribunal if required.

[Ms E]'s cousin in Malaysia, [Mr 1], is in the press of providing a statement that he knew the
applicant in Somalia and identifies her as [Ms ID]Jaccordance with Somali social practices, he
refers to [Ms D] as his sister. [Mr 1] is also dedie to give evidence to the Tribunal.

Three of [Ms D]'s neighbours from Somalia can pdewevidence as to her identity and presence in
Somalia until 2007. These people do not have adoeggail or facsimile. Consequently, it has not
been possible to obtain a statement from them. Mewehey can be contacted on the following
phone numbers:

a. [Ms J] [phone number]
b. [Ms K] [phone number]
c. [Ms L] [phone number]

None of these people have ready access to emfaitsimile. Consequently, it has not been
possible to obtain a statement from them.

In addition to the evidence of these witnesses, DIs ability to speak Somali fluently, her
appearance, her knowledge of the circumstancesrimatia and the fact that she has undergone
female genital mutilation - a practice that is iifé&Ssomalia -are consistent with her claimed idgnti

Whilst it is true that [Ms D] also speaks Engligirliy well, she has provided a consistent and
plausible explanation for her English languageiigbih this regard we maintain what was put in our
email to [Mr M] on [date] July 2011, namely:

During these proceedings our client has requirsist@snce of an interpreter because of her limitddya
to communicate effectively in English

In relation to the English language skills that dbes have, our client has instructed us thatesimat
English by communicating with her brother in Englifrom 2001 to 2006), studying English (in 2006),
watching English language television while abroad #arough the need to communicate in the English
language while in Australia. We are further instegcthat the pronunciation of letters in the Somali
alphabet is often similar to the pronunciationetfdrs in the English alphabet. Given our clieaxgsosure

to the English language during the 9 years pritvetoarrival in Australia, including 6 months formal
English language training, we submit that it is satprising that our client had a fair commandhef t
English upon arrival in Australia.



Our client's English language ability is not petfex even of such a standard that would enablédcher
communicate in a DIAC interview unassisted. ltasviever of a reasonable standard because she lmas bee
able to use the English language on gfdr almost a decade. We submit that there is ngthirher
English language ability which indicates that raideubts about her identity.

In relation to the birth certificates provided asdence, we submit that the contents of these
documents are consistent with the evidence of eathe witnesses in this matter. Although the
Tribunal may treat these documents with cautionesfalse documents can be readily obtained in
Somalia, we submit that you should be prepared/m[yls D] the benefit the doubt and accept that
they are generally accurate and have not been peddo disguise [Ms D]'s identity or enhance her
prospects of success in these proceedings.

As to the matters raised by [Mr M] in his email[date] July 2011, we adopt what was said in our
email also dated [date] July 2011 bearing the subjee "[Ms D] - Response to your email of [date]
July 2011". In brief, the evidence referred to, atianately relied on by [Mr M] is flawed in many
respects and does not provide a sound basis for@usion that the identity of [Ms D] is not as she
claims. This evidence, much of which cannot beet&sinust, with respect, yield to the sworn
evidence of the witnesses who are available ferundwing by the tribunal member.

We submit that the overwhelming evidence in thisterandicates that the applicant is [Ms D]. To
the extent that existing circumstantial evidencg oaest doubt on that conclusion, we submit that thi
evidence cannot be verified and you should be t&hido attach any weight to it.

Our client's identity as a citizen of Somalia -Theabsence of a right to reside in another
country

A number of the witnesses in this matter have gledj or are able to provide, evidence that they
witnessed [Ms D] residing in Somalia for an extehgeriod. This indicates that [Ms D] has a right
to reside in Somalia.

[Ms DJ's familiarity with Somalia, including its ture and language, indicates that she has spent
a significant period of time in Somalia. Leaving isue of whether she has a right to reside in
another country aside for the moment, based oavhiable evidence, we submit that you should
accept that she is a Somali national.

As to whether [Ms D] has a right to reside in adhiountry, [Mr M] relied on the following

evidence:

(a) The birth certificates;

(b) The fact that [Ms D] appears to have relatizlesoad,;

(c) The discrepancies in her evidence supporhalasion that she is a national of another
country;

to conclude that she is a national of another agunt

With respect to [Mr M] there is simply no directi@ence that [Ms D] is a national of another
country. The Department of Immigration and Citizépshas undertaken extensive checks with a
number of countries. All of these checks have cbawk negative. This weighs heavily in favour of a
conclusion that the applicant is only a nationgbomalia and does not have a right to reside ieroth
countries.

There is no evidence that the birth certificates maudulent. Whilst the information on the
prevalence of fraudulent documents in Somalia migise the possibility that the birth certificates
are not genuine, it does not follow that the docuimibefore the Tribunal are themselves fraudulent.
On the contrary, the consistency between the ctsmtdithe birth certificates and the evidence of a
number of people who knew [Ms D] suggests thatitfmiments are genuine. In any event, the birth
certificates do not indicate that [Ms D] has a tighreside in a third country.

[Mr M]'s conclusion that the presence of [Ms Dgfatives abroad somehow indicates that she is a
national of another country is flawed. The evidehefore [Mr M] was that [Ms A] is [Ms DJ's
“relative” and that she had a relative in Malay$lzere is no credible evidence that [Ms A] or [Mr N
are so closely related to [Ms D] that it might sagg finding that [Ms D] has a right to resideain
third country. In absence of this evidence, theenmgesence of supposed relatives in Bahrain and
Malaysia cannot establish that [Ms D] somehow hiaghd to reside in another country.



In relation to discrepancies in [Ms D]'s evideritejust be kept in mind that she is a young woman
who has encountered many difficulties recounting éxgeriences in Somalia and Bahrain. We
submit that you should be reluctant to attach 8want weigh to minor discrepancies in her evidence

As to [Mr M]'s criticism that [Ms DJ's claims aragonsistent with the independent information,
we continue to rely on our earlier submissionsDepartment, including independent
information indicating that the ICU militia maintesd the capacity to conduct operations
throughout the south of Somalia into 2007 despitegroup's nominal defeat in Baidoa in
December 2006. [Ms D]'s knowledge of the situatioBaidoa in 2007 provides compelling
support for the conclusion that she was living am@lia at that time; the inference being that she
was able to live there lawfully as a Somali citizgresident.

In conclusion, we respectfully submit that the virtigf evidence in this matter strongly favours a
finding that our client is a citizen of Somalia ahmks not have a right of residence elsewhere. The
evidence that [Ms D] may have such a right is vagne, even considered cumulatively, lacks
sufficient probative value to enable you to bessiatil that our client is able to reside lawfullygide
Somalia.

Journey from Somalia to Yemen

As to the discrepancies in [Ms D]'s evidence aliwart journey from Baidoa to Bossaso, it is
understandable that a young woman would be reltizigomovide the full particulars of an extremely
difficult period, especially in a confronting eneimrment in a foreign country. We therefore submit
that you should be reluctant to attach signifieagight to any discrepancies between her initial and
subsequent evidence in relation to her journey fBaitdoa to Bossaso.

[Ms D] understands that she landed in the viciaftthe port of Mukallah, which is on the Arabian
Sea. She further understands that the journey Yremen to Sana'a actually took three days, not one.
[Mr M] acknowledged that the journey from Bossas®¥ &men's Arabian Sea coast was a route used
to "smuggle people into Yemen." That said, [Mr Nf dot accept that [Ms D] could have made the
journey from the Arab Sea coast to Sana'a "withgspan of one night." With respect, any reference
to arriving in Sana'a "the next morning", must beerstood in the context of [Ms D]'s unconscious
state and is in fact a reference to the first day regained full consciousness and not a precise
measurement of the time it took to get from YeneBana'a.

Although [Ms D]'s evidence about her journey froaiddba to Yemen is incomplete and has at times
been confused, these deficiencies can be explainkdr reluctance to discuss what happened on the
journey and her impaired faculties as a resultasflbsing consciousness during the journey. We
submit that you should give [Ms D] the benefit bétdoubt and accept that she travelled from
Somalia to Yemen as claimed.

A well-founded fear

For the reasons set out above, we submit thatlyould accept that [Ms D] is a citizen of Somalia,
who does not have a right to reside elsewhere. loagly, you should assess her protection claims
against Somalia.

[Ms D] has indicated that she fears that she vellpbrsecuted in Somalia because of her status as
a woman and because she will be perceived as bppased to Al-Shabeab.

A well-founded fear because [Ms D] is a woman

[Ms DJ's status as a woman is beyond question.|&ilyj the authorities make it clear the young
Somali women can constitute a particular socialigrior the purpose of the Refugees
Convention: We therefore submit that [Ms D]'s claims in trégiard are Convention related.
There is a wealth of independent information imtieh to the ongoing violence against women
in Somalia. These include:

UN Security Council, Report of the Secretary-GehenaSomalia, 30 September 2011,
5/2011/549

"The ongoing conflict has increased the risk ofusdwiolence for women and childrefihere are

1 MIMA v Cali [2000] FCA 1026



reports of Al-Shabaab recruiting girls for forced marriage to fighters, and allegations of rape by
militias allied to the Government in southern cental Somalia. Although the United Nations has not
been able to confirm widespread cases of sexual Moce during flight among newly arrived
refugees in Aadaab, Kenya, it is acknowledged th#here are high risk areas on the outskirts of the
camps and en route to Kenya where women and childnemay be more exposed to sexual violence
by 'bandits’ or 'men with guns”?

UN Human Rights Council, Report of the Independexgert on the Situation of Human Rights
in Somalia, 29 August 2011, A/HRC/18/45

"Domestic violence, sexual violence and such harmftiaditional practices as female genital
mutilation are some of the most common violationsfovomen's rights reported across all areas of
Somalia...

Access to justice and equality before the law resai challenge, as exemplified in cases of sexual
violence that are settled by tribal elders whoedjard the opinion and will of the victim, includimgth
forced marriages between the victim and the pespmtrin the course of the universal periodic reyie
several delegations focused on the urgent neeghppoove the human rights situation of women and
children. The Transitional Federal Government dafieg committed to eradicating female genital
mutilation, and it was recommended that the pradiie criminalized and awareness-raising campaigns
conducted. Other recommendations on women's riggriserned the urgent need to address violence
against women and to include women in political kihd the peace procebss"

Freedom in the World 20.10 - Somalia, 3 May 2010,

"Sexual violence is rampant due to lawlessnesdrapdnity for perpetrators, and rape victims are
often stigmatized*,

UN Human Rights Council's Compilation: [Univers&riddic Review] : Somalia/ prepared by
the Office of the High Commissioner for Human Rt accordance with paragraph 15 (b) of
the annex to Human Rights Council resolution 5ifhlished on 21 February 2011

"The independent expert raised concerns that there no credible statistics on violence against
women.Women were often victims of rape by warlords, and eportedly continued to face cruel,
inhuman and degrading treatment on a daily basis, grticularly in Al-Shabaab controlled areas.
The independent expert stated that no amnestydheugranted for violence against women that
qualified as crimes against humanity, in line wiacurity Council resolutions 1325 and 1820. The
Secretary-General also noted thahder-based violence remained grossly underrepode
particularly in southern and central Somalia®

UN Human Rights Council, Report of the independxputert on the situation of human rights in
Somalia, Shamsul Sari, 15 September 2010

"While such violence is normally underreported,ading to a likely confidential database kept by
United Nations agencies, som®9 incidents of rape, attempted rape/sexual assaulforced
prostitution and domestic violence took place in th period January to June 2010 in Somalia.
Assessments conducted revealed that there wab gitdgalence of sexual violence in IDP settlements,
where victims were generally of minority clan onigbereft of clan protection and often forced tgagye

in risky coping mechanism§".

Internal Displacement Monitoring Centre (1DMc), Miity Rights Group International (MRG)
individual UPR submission - Somalia, May 2011

"Gender-based abuses: these are prevalent againgmin general throughout Somalia, but they can

2UN Security Council, Report of the Secretary-Generabomalia, 30 September 2011, 5/20111549, avai&b
http://www.unhcr.org/retworld/docid/4e7bl1fb2.htfalccessed 21 November 2011] page 6

3 UN Human Rights Council, Report of the Independepeeon the situation of human rights in SomalBA2igust 2011,
A/HRC/18/48, available ahttp://www.unhcr.org/refworld/docid/4e733279398.hfaccessed 21 November 2011] page 9.
4 Freedom House, Freedom in the World 2010 - SorlMay 2010
http://freedomhouse.org/template.cfm?page=22&ceuii®19&year=201Mate accessed 3 May 2011.
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affect minority women more severely. Minority wormfage multiple discrimination in that their human
rights are violated as women, both from the widditioal structures and male social attitudes, el as
within their own communities. Furthermore, a shagipattern of gender-based violence is taking place
against minority women and girls languishing in IBdmps in the Puntland region, in the north-east of
the country, perpetrated by majority men and samegiby members of the Puntland police, army or
security service. As stated by Dr Shamsul Sari,ikidépendent Expert, in reference to Puntland in his
2010 report on the situation of human rights in 8liari'Minorities who lack the protection of the rog;
clans are likely to be victims of the discrepandiesveen customary, criminal and sharia law"7. He
further highlighted the plight of minorities in SbuCentral Somalia in the face of 'Islamic foraas] a
deteriorating security situatiori".

United States Department of State, 2010 CountryoRgpn Human Rights Practices - Somalia,
8 April 2011

"Laws prohibiting rape exist in Puntland, Somaldaand TFO'-controlled areas; however, they wete no
enforced. There were no laws against spousal e there were prosecutions of rape cases in
Puntland and Somaliland, there were no reportseTEG prosecuting rape cases during the year. The
UNHCR and UNICEF documented patterns of rape peateet with impunity, particularly of women
displaced from their homes due to civil conflictwho were members of minority clans. Police and
militia members engaged in rape, and rape was corlymgsed in intercian conflicts. Traditional
approaches to dealing with rape tended to ignagevittim's situation and instead communalized the
resolution or compensation for rape through a niatjoh between members of the perpetrator's and the
victim's clans. Victims suffered from subsequerscdimination based on attributions of "impurity."”
Women and girls in IDP camps were especially vidhkr to sexual violence, contributing to the spread
of H/V/AIDS. In 2008 the UNIE reported that in Matjahu and Kismayo, IDP women and girls,
particularly those belonging to minority groupsyevacreasingly the targets of sexual violencedaytly
gangs. In Somaliland gang rape continued to belsl@m in urban areas, primarily perpetrated by lyout
gangs, members of police forces, and male studénésiy of these cases occurred in poorer
neighborhoods and among immigrants, refugee reg¢straand displaced rural populations living in urban
areas. Many cases were not reported.

In his September 16 report on the situation of humghts in Somalia, the UN independent expert
recounted widespread sexual and gender-based e@larall regions of Somalia. Domestic violence
against women remained a serious problem. There werlaws specifically addressing domestic
violence; however, both Sharia and customary ladress the resolution of family disputes. Sexual
violence in the home was reportedly a serious gmblinked to general gender discrimination. Women
suffered disproportionately in the country's civér and interclan fighting"

United Kingdom: Foreign and Commonwealth Office nidun Rights and Democracy: The 2010
Foreign & Commonwealth Office Report, 31 March 20BBN: 9780101801720,

"Violence against women,inc[uding rape, continugsaavidespread®.

United Kingdom: Home Office, Operational Guidanocat® Somaila [sic], July 2010, V 20.0

"The human rights situation has deteriorated paletity in areas controlled by al-Shabaab and allied
extremist groupsil-Shabaab and other armed groups have continued teiolate women's rights in
southern and central Somalia. Women face arbitrangetention, restriction of movement and other
forms of abuse for failure to obey orders, includiig non-observance of dress codes. There is arising
pattern of inhuman and degrading treatment, includhg stoning, amputations, floggings and
corporal punishment".*°

Human Rights Watch, And What About Somali WomenRggember 2008

"Unfortunately, though, urgency demands that we tun our attention to the horrific violence against
women in conflicts going on right now around the catinent. One such situation, shamefully ignored

"'Internal Displacement Monitoring Centre (IDMC), Miity Rights Group International (MRG) - IndividuaPR
submission - Somalia, May 2011, availablehditp://www.unhcr.org/refworld/docid/4e3944212 .hfatcessed 21 November
2011] page 4.

8 United States Department of State, 2010 CountryRepn Human Rights Practices - Somalia, 8 AprilR2Gvailable at:
http://www.unhcr.org/refworld/docid/4da56d89c.htatcessed 21 November 2011].
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by international media and policymakers, is the brtal armed conflict in Somalia. Escalating

fighting between Ethiopian and Somali TransitionalFederal Government (TFG) forces on the one
side, and insurgent groups on the other, [i] has htha drastic effect on women and girls like Malka
who face rape and other forms of sexual and gendérased violence (SGBV) and limited or no
access to essential healthcare or justice.

Since early 2007 hundreds of thousands of Soniadisiding women and girls, have fled their homes in
Mogadishu and other locations in fear of their divBut Somali women also face the risk of rape and
other SGBV at the hands of Ethiopian troops, Sotnatfisitional government forces, and unidentified
militias who take advantage of the growing lawlessn

There is increasing evidence of a high prevalei@&EBYV in south-central Somalia, despite the stigma
and silence that usually surrounds rape and seaasdult. However, the voices of the victims and
survivors themselves speak loudest. Their stoeiést violations by all sides. A teenage girl wivas
kidnapped by unidentified militiamen in MogadisleldtHuman Rights Watch researchers in July: "[One
of the kidnappers] held me by the neck and covergdnhouth. | could not breathe. He repeatedly raped
me. After a while the other one joined him. Thetfoine raped me for more than an hour while thersth
were outside playing music in the car. Then thégrlpined to rape me in turns, including the drive
They raped me up to late evening. | bled profusely.

A young man told Human Rights Watch that Ethiogsaldiers raped his mother and sisters in Mogadishu
following fighting between the transitional goveram forces and insurgent groups, 'Some Ethiopiaths a
government soldiers came to our house. ...The [t came in one by one and started raping [my
sisters] and | was sitting there helpless.’

These women and girls have little access eithessential health care or to justice. Where coultkda
turn after her attack if she had been ready tortaépsince the attackers were government forces?

The same would seem to be true for many othenvigims and survivors in other areas of south-antr
Somalia. Aisha Ibrahim Duhulow was stoned to dedttihe age of 14 in October in Kismayo, a city
controlled by the militant Al-Shabaab faction ofttimsurgency. She was reportedly arrested and
convicted of adultery when she tried to reportgerto the authorities. Aisha's horrific deathkely to
discourage rape victims from reporting rape or segjkistice from the Islamist insurgents, who cohtr
an increasing swathe of territory.

Malka's testimony also demonstrates that becaufgapbdf the stigma, rape survivors or their faesli
may not seek services to address the physical syahplogical scars that result from SGBV-assuming
that healthcare and counseling services exisadt &id workers and human rights activists in S@ma
have been the targets of violence themselves iregegented numbers in 2008, leaving many civilians
without assistance at a time when Somalia is owvéhge of the worst famine since the early 1996s".

The Guardian The worst places in the world for won®omalia - 'No woman in Somalia is
happy to be a woman' is the cry of subservient svared human rights activists' 14 June 2011

"Domestic violence, constant fear of rape, lackedlthcare and basic needs and cultural inferiority
are the reality for women in Somalia. They havevoize and little respect [...]

Violence against women in Somalia is the highegtfiica, according Mogadishu's Somali Women
Development Centre, which provides support to mstiNadia Sufi Abdi, the centre's human rights
documentation officer, describes the country ag'man's hell on earth.’

She says: 'No woman in Somalia is happy to be aamdmecause, from the cradle to the grave,
woman is a victim'.

"The domestic violence, the roping, killing andrégping of women is part of the daily life, andrthe
is no authority standing to stop this".

Given the consistent reporting of widespread viodssgainst women in Somalia, we submit that you
should be comfortably satisfied that if returnedtamalia, [Ms D] will face a real chance of being
persecuted because of her gender.

Fear of being persecuted because of her percepasitionto Al-Shabaab and ethnicity

In her attached statutory declaration [Ms D] has gexdence that her father was involved with the
Rahweyn Resistence Army ("RRA"). Due to his oppositvith the RRA leader, Hasan Muhammad

1 Human Rights Watch, And What About Somali WomenRg8ember 2008, available at:
http://www.unhcr.org/refworld/docid/49422f2ela.htfiatcessed 21 November 2011]
2 http://iwww.guardian.co.uk/world/20111jun114/worskqes-in-the-world-far-women



Nur Shatigadud, the applicant's father was impasidoy thoséoyal to Shatigadud. Hiprevious
support for the RRA has also resulted in him beéangeted by groups loyal to the enemies of the
RRA.

The Report of the Secretary-General on the sitnatio Somalia dated 11 October 2081,
corroborates [Ms D]'s claim that her father wagsted by those loyal to Shatigadud. At [14] the
report states:

"While some of the Rahanwein people and former Réd@lers continued to participate in the TNG and
TNA, others, including the RRA Chairman, have coméid to reject TNG overtures. In late March, a
number of Vigil and Mirifle elders were imprisonegthe RRA leadership. Additional arrests were made
in September of clan elders returning from disaussin Mogadishu. According to RRA, the effort by
these elders to reconcile RRA with the TNG was neptable to RRA leadership since they had no
mandate from RRA. Internal divisions within the RRE&ecutive Committee over calls for a new
leadership congress were also reported"

The independent information confirms that thereehiagen conflicts between factions of the
RRA, ICU and Al-Shabaab. For example, Project Phsbgres reported:

"Fighting among rival clans continued in centrall @outhern regions, sometimes with the involvement
of religious groups. The RRA and its ally, the Di§alvation Army, clashed with Islamic court
militiamen loyal to Hossein Aideed in the earlytzfrthe year for the control of Qoryooley in tioaver
Shabeele region. Mogadishu saw heavy fighting dfterelection of Abdulgassim Salad Hassan as
President, as local militia groups fought agaimsieal groups sympathetic to the new governméent*

More recently, irRefugee Appeal No. 763M0. 76376, New Zealand: Refugee StaAppeals
Authority, 11 May 2010 stated:

"The current protagonists have clan bias. The Td¢€ek are largely Darod, drawn from the President's
home area of Puntland and members of a Rahanwdiianthe Rahanweyn Resistance Army. Pitted
against them are insurgent groups drawn is sulistgairt from Al-Shabaab, an Islamic militia drawn
from the Hawiye and Ogaden clans and clan-basdtiaissociated with the Hawiyé®.

44. The further statutory declaration of the applicdatted [in] November 2011 reads as follows:
1. lwas bornin Baidoa on the [date]

2. My father was a businessman who exported [gobtisjvorked for a company that was
associated with the' government.

3. When the civil war broke out my father and &lis moved around many times to avoid the
conflict. | remember that in 1997 we were living\ogadishu and before that we lived in
different places. | cannot remember the nameseasitiplaces.

4. In about 1998 my father joined the Rahweyn Resce Army ("RRA"). The RRA
captured Baidoa in 1999. My family returned to Baicdhortly after the RRA victory.

5. During 2000-2002 it was relatively peaceful mida but then the clans began fighting
again. In 2002, Shatigadud was elected PresidghedRRA. He belonged to the RRA but
he seemed to want power and my father was agdamanhinly because my father was
tired of fighting and he wanted our country to remaeaceful.

6. Atthe end of 2003-some soldiers came to ous@@und took my father away in the night-
time. He was away for roughly 6 months. He was tuadly tracked down by the local clan
leader.

7. To the best of my knowledge my father was reldadter he promised to leave-3aidoa,
however he did not leave.

8. Upon his release my father had a number of wetmdis body from the torture he
received,

13 hitp:/lafrol.com/Countries/Somalialdocuments/sg_111001.htm

4 http:/lafrol.com/Countries/Somalialdocuments/sg_111001.htm

15 hitp://www.ploughshares.ca/content/somalia-1988-ftombat-deaths

16 Refugee Appeal No. 76376, No. 76376, N&maland: Refugee Status Appeals Authority, 11 Mak0@vailable at:
http://www.unher.org/refworld/docid/4cl74eb22.htfaccessed 21 November 2011 ] page 25
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In 2003, my half brother was also put in prisoid tortured; he was [age] years old.

At the end of 2004 one of the groups loyalhati§jadud came to our house. They
mutilated my father's nose and damaged his fagebatly. He had to leave Baidoa and
go the hospital with my mother. At that time higefibrothers were also killed.

When the soldiers came for my father, my sisted to run away. My sister was raped. The
rest of us were taken by neighbours to our grandemnst house.

In 2005 our grandmother died of a heart athazlause of stress and the neighbours took
us back to our area with my aunt. My siblings amete then spread among different
families.

My mother was torn between what to do-remath my father or come home and look
after us. She decided to come home and my fatheained in Mogadishu. | was about
[age] years of age at the time.

In 2006, from February to the middle of thery@avas a bit more peaceful. Then a big
bomb went off in Baidoa killing many people.

In about August/September2006 soldiers camoeitdiouse. In fear, my brother and | leapt
from the third floor to the first floor and kept omnning. That was when | hurt my back-
We stayed away for two days before returning.

About this time the ICU Movement developed. T®E later became Al Shabaab. People
from my father's movement became involved in All&t@ and are now very much against
my father.

In February 2007 there was another raid. We fearful all the time. My back was very
painful, my mother was nearly crazy-she didn't knvalaether to stay or go to my father. All
this time he was in the movement and he had maathdbreats. | believe even now he is
on the move all the time.

45. The further statutory declaration of [Mr B] is datén] October 2011, and reads as follows:

1.
2.

I am currently visiting Kenya. | may return tagtralia in November 2011

I maintain that the contents of the statutorglatation | provided as part of [Ms D]'s
visa application are true and correct in everyipalgdr.

Sometime before [Ms D] arrived in Australiaasvinformed by one of her relatives that
she would be travelling to Australia. | think, la#nnot be certain, that it was [Ms D]'s
cousin in Malaysia who told me that [Ms D] was cogito Australia.

Shortly after [Ms D] arrived in Australia sheoprded me with her father's mobile phone
number. | recall [Ms D] asking me to telephone fiagher and to tell him what happened.

| telephoned [Ms DJ's father as instructed clognised the voice on the line as being that of
[Ms DJ's father as soon as | spoke to him. | infechiMs D]'s father that [Ms D] had

arrived safely in Australia and that she was béielgl in immigration detention. He was
glad that [Ms D] had arrived in Australia.

I have not spoken to [Ms D]'s father since ttmtversation. | have no information in
relation to where he is at present.

In relation to the birth certificate to the Depgent of Immigration and Citizenship, | am
not aware of how the birth certificate came intesgnce and cannot comment on its
origin; however, with the exception of the namgh$ D]'s mother being misspelt, the
contents of the birth certificate are consisterthwiy knowledge of [Ms D]'s
circumstances: that is, [Ms D] was born in [yeardl &er mother is [name].

I have known [Ms D] for a long-time. | know thette grew up in Somalia and that her
parents are from Somalia. | have no doubt that[Yls a citizen of Somalia.

The Tribunal can telephone me on [numbers]rihier information is required.
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Tribunal Hearing

Theapplicant appeared in person before the TribunfdNovember 2011 to give evidence
and present arguments. The Tribunal also receivadevidence via telephone from [Mr NJ
in Malaysia, and from [Ms L] and [Ms J] in Somalighe Tribunal hearing was conducted
with the assistance of an interpreter in the Soarali English languages.

The applicant was represented in relation to thieveby her lawyer and registered
[migration agent], who appeared via videolink fr&@ydney. The Tribunal takes this
opportunity to acknowledge the high quality of thétten submissions made on behalf of the
applicant, and the evidently very considerableréfidich went into them both at the

primary and review stages, despite the constrainise IAAAS funding scheme under which
the representative was engaged, and the factitisadd@es not cover appearance at the
Tribunal hearing.

After explaining its role, the purpose of the hegriand the Convention definition of a
refugee, the Tribunal indicated that it was conedrabout whether the applicant’s claims
and evidence had been truthful, including with eg$po her identity and, consequently,
whether she might have the right to enter and esisidome other country apart from
Somalia where she would not be at risk of persenuti

Evidence of the Applicant

The applicant identified herself, and indicated #stee is a national of Somalia. Asked
whether she is a national of any other countryaihy@icant replied that she is not. Asked
whether she had ever applied for a visa to entegade in any other country apart from
Australia, the applicant again replied in the negat

The applicant was asked about where she had beerabd grown up. She indicated that she
was born in Baidoa, and spent most of her lifedfara number of different addresses around
the city, but had also lived elsewhere in Somatiednise of the civil war. From 1997 she

lived in Mogadishu for two years before returningaidoa in 1999. At that stage all of her
family was living together.

By the time she left Baidoa in 2007 only her young®thers were still there, her [older
sister and brother] had moved away. Her fatherdessh in Mogadishu and he was also
variously in Galkayo, Bosasso and Beledweyne, btiteatime she left his last known
whereabouts was in Mogadishu. She is not sure wieere at the moment.

The Tribunal noted that the applicant had previpusiicated that she had had no contact
with her father, and yet photographs of him had been submitted. Are to confirm that
these were in fact his photographs, and how theyblean obtained, the applicant confirmed
that they were in fact photographs of her fathed, that they had been taken in Somalia but
she doesn’'t know exactly where. A neighbour frondBa called [Mr O] recently sent them
to her.

At this point the applicant’s representative intlchthat there was an error in the applicant’s
statement, as it had been thought that [Mr O] didhave access to email, but they now
understand that he does, and that it may be pedsilgjet a supporting statement from him if
required.

The applicant indicated that she thinks the phatexe retrieved from her house, and may
were taken some years ago. Asked again whethdrashlead any recent contact with her
father, the applicant replied that she had not.efidkow she thought the photos were



55.

56.

57.

58.
59.

60.

61.

62.

63.

64.

relevant, she explained that the photos show tietssa refugee, even though her father
received the injuries (apparent from the photoghépast. If she were not also at risk of
harm she would not be here.

Asked how her father had received the injuries ctediin the photographs, the applicant
explained that he had been a member of the RRAlad was an internal conflict and
leadership struggle within that group. The injusiesre inflicted on her father in 2003 or
2004, by those linked to the group’s leadershippnvine had opposed.

Asked when she last had contact with her father ssid it was via telephone when she was
in Bahrain, but contact with him is difficult besauihe is in hiding. Since she last spoke to
her father she understands that [Mr B] has als&epto him, while she was in detention in
Melbourne, but she has not actually spoken withfdier since she came to Australia.

Asked whether she had had any contact with otlmeilyanembers, the applicant replied that
she had not. Her neighbour has told her that &tef$is in [gaol] and is sick. She has no
news of her other younger siblings or her mothezept that they are missing in Somalia.
Likewise her older brother and sister; they wer8amalia when she left, but she doesn’t
know if they are alive or dead.

The applicant was asked whether she had ever bagreth She replied that she had not.

Asked whether she recalled the interview which e@sducted at the airport when she first
arrived in Australia, the applicant indicated thiagé did, but noted that she had been under
stress and depression.

The Tribunal noted that in her protection visa agation it states that she has married, but
hat her visitor visa application refers to a hushamd when she arrived in Australia and was
interviewed at the airport she claimed that shelfessh married 2003 in Somalia, that she
later divorced, and that she planned to remarry logband. Asked whether this was
correct or not, the applicant replied that she lbeeh scared, as she was facing being placed
in detention.

The Tribunal noted that same interview she had @med to have been living with her
aunty in Bahrain. The applicant replied that sh@lddmot recall what she had said.

After a short adjournment, the applicant’s représare submitted on her behalf that she had
been told to maintain her false identity upon heral in Australia, and that she provided
false information in an attempt to appear constsiethn that claimed identity. Her intention
was to apply for a protection visa once she wdkerAustralian community. The Tribunal
should also take into account her youth, her l[da&dacation, and the stress she was under.
Although it is regrettable that the applicant pd®d false information, it was also
understandable in the circumstances, especiabh@svas facing the prospect of detention.

The applicant added that she is sorry for providimgleading information at the airport, but
also reiterated that she has no recollection ot wha actually said, and the evidence she
provided at that time should not negate the statuteclarations of the withesses

The Tribunal noted that the applicant had submittexiquite different birth certificates

issued on the same day. Asked to explain how andthit could have occurred, the
applicant replied that she was 12 years old atithe the birth certificate was issued, and that
her father had organised it. She doesn’'t know athmutegitimacy of the documents, but she
does now that she is [Ms D], and she has providediétails of many people who can
confirm her identity.
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The applicant was asked to confirm her claim tleabfother had taught her English, and did
so. Asked which brother, she indicated that it {masne deleted; s.431(2)]. Asked where and
how he had learnt English well enough to teachtherapplicant explained that he had taken
an intensive two year English course in Baidodafinstitute deleted: s.431(2)] with a view
to obtaining employment with foreign agencies alsd aecause he wanted to become a
teacher. Asked whether he had in fact achieveddass, the applicant indicated that he did
end up doing some voluntary teaching at the irtstitunce he graduated.

Asked what had happened to make her leave Baideapplicant explained that in August
or September 2006Al-Shabaab was becoming a domimaet in Baidoa, when they were
still known as the Islamic Courts militia. They weecruiting young men, and took two of
her brothers and placed them in gaol when theyseefiio cooperate. Her family opposed
these militias, which is why she also opposes thsy were killing and torturing people.

The Tribunal pointed out the country informatiodicated that the TNG was still controlling
Baidoa at that point. The applicant acknowledgexd tihis was so, observing that Baidoa was
the seat of parliament at that time, but noted thexte was little peace, and that in September
2006 there had been a major bomb explosion whichamaattempt on the president’s life.
There were Islamist militias all around, and thegrevinfiltrating Baidoa. Since her father
was opposed to these groups, they were all in fear.

The applicant was asked who had taken her bro#lveay, the applicant indicated that they
were men but their faces were masked.

The Tribunal noted that in her statement [in] Jap2®10, the applicant had you said that the
men who subsequently attacked her home were Alhaksked how she knew which

group the men were from, the applicant concededstiadidn’t know, but she had assumed
that they were Al-Shabaab. Asked to describe thdiess who came to her home, the
applicant replied that they had also been maskskledwhether the government forces had
ever been masked, the applicant indicated thatlisimet know.

The Tribunal inquired whether it had been possiblat time to identify who supported the
TNG and who was opposed to it, the applicant rdgleat the Islamists were opposed to the
government. When asked how the government suppatet opponents were
distinguishable from one another, the applicanliedsimply that the Islamist militias were
against the government, and they were supportaifeedfFHG. Some people were for the
government and some were against, but she only &atmut her own family.

Asked whether there were any foreign troops in Baidt the time, the applicant replied that
Ethiopian troops were present.

The applicant was asked to explain how she hageddaom Somalia. She described the
route she took from Baidoa to Bosasso, travellipdis via Mogadishu, via Beledweyne and
Galkayo. The journey took six days, and was paidjoher paternal uncle. She travelled in a
group with six other girls. They then spent onénto weeks in Bosasso before travelling by
boat to Yemen.

Asked why she had not simply travelled directlynir@aidoa to Beledweyne, the applicant
explained that the lands in between were contrdiiethe Islamic Courts Union, and it was
not safe to travel through.

One of the other girls had a brother in Bosassd lenarranged the boat trip to Yemen,
although he didn’t actually accompany them on thyage. She is not sure exactly how long
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the trip took, as she was dizzy, vomiting and stdbeat they left at night and she thinks they
travelled for around 24 hours. She can recalltthey left Bosasso on Thursday and arrived
in Sana’a on Sunday or Monday, but she can’t be asithe last thing she recalls of the
voyage is that they were thrown into the sea whew tere close to the shore of Yemen.

At this point of her testimony the applicant wagiteg, and explained that she could not help
it when she recalled how they had been treateerAfimposing herself, the applicant
indicated that she was ready to continue.

Asked whether she had any recollection of the jeyfnom the coast to Sana’a, the applicant
replied that the people she was travelling wittially thought she was dead, but they got her
to the shore and she was then taken to Sana’aoWithem she would be dead. She was
only semi-conscious for some time, and it tookweeks to recover from the ordeal.

The Tribunal noted that the primary decision sutggethat the applicant had come ashore at
a place called Al Jahib. The applicant denied tthiastwas the case. She may have been
referring to Al Jahim, which is a refugee camp elts Aden. The camp is known as Al
Qaras Al Jahim. They had been intending to makie Weey there and seek asylum.

The applicant was asked why she had left SaudiiArfab Bahrain. She relied that she had
been scared that she would be returned to Somalee iwere caught. The authorities there
were always deporting people. Asked why, in thaecahe had not stayed in Yemen, the
applicant replied that conditions there were ptwgre was nothing to eat, and

The Tribunal asked the applicant if she has argtivas in Bahrain. She stated that she does
not, although she has some friends who helpedSter met the woman who employed her at
the [bus depot]. She was only [age deleted; s.4B§é2rs old, and was distraught and unable
to speak Arabic, and another Somali woman reakbedvas unable to speak Arabic and
spoke to her. The applicant related her circumssnand the woman offered her
accommodation and employment at $100 per month.

Asked whether she was claiming that the woman teskieer just because she was a young
Somali woman in trouble, the applicant confirmedlt tthe was. Asked which clan the other
woman belonged to, the applicant replied that shgmt sure, but she knows that she came
from Mogadishu. She remained in this woman’s emplet for the remainder of her time in
Bahrain. Initially she had been treated well, Ingint there was a government announcement
that people illegally in Bahrain would be deportetiereupon she stopped paying the
applicant. She was evidently scared she’d be chakg® harbouring an illegal.

The applicant was asked how she had obtained #spp# and visa used to travel to
Australia. She explained that this was arrangeldnyjfriend]. She is not a thief, but she
needed a means of escaping her situation, so skén&r employer’s passport from a
cupboard. The Tribunal pointed out departmentaing suggesting that the visa approval
had been sent by courier directly to the home efghssport holder, [Ms A]. The applicant
replied that she was given the passport and vighdnfriend], at his shop near her home.

The Tribunal noted that that the applicant had pled the names of a number of witnesses
currently living in Somalia, including [Ms J], [M§] and [Ms L]. She was asked to explain
how she knows these people, and to describe tbeppal circumstances.

The applicant explained that [Ms J] is a neightdoam Baidoa, aged approximately [age
deleted; s.431(2)] years. She is married with fduldren. She understands that her family
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has relocated a number of times, and when she dpdier last week they were living in
Baidoa.

[Ms K] is another woman the applicant knows fromd&a. She is about [age deleted;
s.431(2)] years of age, and is also married witldam, although a number of her children
have died and there are only about five surviving.

[Ms L] is another woman she knows from Baidoa. Braso married but eh applicant is not
sure how many children she has, as some have loeersibce the applicant left the area. She
is about [age deleted; s.431(2)] years of age.

Evidence of the Witness [Mr O]

The Tribunal telephoned the witness, who identifiedself as [Mr O], born in [year deleted;
s.431(2)] and currently living in Baidoa. He agréedjive evidence.

The witness explained that he knows the appli@&pmali girl who was his neighbour. He
has spoken with her once since he came to Austedd@ut five months ago.

Asked why the applicant had left Baidoa, the wignesplied that [Ms D] and her family had
experienced a lot of problems, because her fathsraamember of the Rahaweyn resistance
Army and was persecuted for that reason. He call that the applicant fell from a building
and hurt her back.

The witness was asked about the current situati@aidoa. He replied that it is so horrible
that he cannot talk about. Asked whether he thotighaipplicant would have problems if she
returned there, the witness stated that she watldasafe, as people had attacked her house
in the past and tortured her father, and he thiinésapplicant would also be harmed.

The witness was asked whether he knew where tHeapiptravelled to after she left
Somalia. He stated that she had travelled by laogetnen and later went to Bahrain. Asked
whether he knew who the applicant had lived witBahrain, the witness replied that he
doesn’t know who she was living with, but he wad that she had been [working]. Later he
heard that she had reached Australia, and heryand neighbours were relieved.

Asked what had happened to the rest of the applectmily, and whether any are still in
Baidoa, the witness noted that the applicant’s ighad comprised [details of siblings
deleted: s.431(2)]. One of her sisters is in [gaagr only offence is that her father is a
member of the RRA.

Asked how long it is since she heard any news®gfbplicant’s other family members, the
witness replied that she doesn’t have any currdatmation about the whereabouts of the
applicant’s other family members, the only one lelm@wvs about is the [sister in gaol]. He

reiterated that they were relieved when they h#daatlthe applicant had reached Australia.

The Tribunal asked the question again, to whichititieess responded that he understands
that [the sister] was with two of the brothers wiske was captured, but that he doesn’t know
what happened to the brothers.

The witness then observed that they are people Baitloa. When the Somali civil war
broke out, it was Australian (peacekeeping) forgbh helped save their people. The
Rahanweyn people always consider the Australiabe their friends.
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The witness was asked whether he had sent thecappliny photos. He replied that he had
sent her some photos of her father. Asked how abeohtained them he said that they were
neighbours, and they know each other. He obtaimech for the applicant because he was
told that she was having problems having her claiotepted in Australia. He managed to
make contact with the applicant’s father, and thekphotos about ten months ago to show
that she was facing persecution.

Asked to confirm that he had personally met thdiegpt’s father and taken the photos, the
witness confirmed that he had. Asked where theqshwere taken, he indicated that it was
on the outskirts of Baidoa.

The Tribunal inquired whether the witness has hgdcantact with the applicant’s father
since that time, to which she replied that he lesAsked whether she could contact him
now by phone if necessary, the witness said thatehld make enquiries to try to contact
him. Asked whether he actually has the father’snghmumber, he replied that he does not,
although he could make enquiries to try to get it.

The Tribunal observed that the applicant might epiate being able to contact her father by
telephone. The witness replied that it would bealtiar [Ms D] to find her father, but it is
easier for him as he is there in Baidoa.

Further evidence of the Applicant

The applicant was asked to comment on the facthieatvitness had just given evidence that
she personally contacted the applicant’s fathey @@lmonths ago in Baidoa. The applicant
replied that the situation was complicated becéesdather was still living in hiding.

The applicant was asked about the some of the wtieesses. Asked about [Ms E], the
applicant indicated that she is a community [repnéstive], but that she has only known her
since she came to Australia.

The applicant’s representative then pointed outtti&awitness in question had provided a
supporting statement, which is relevant becausads to prove that the applicant possesses
folkloric knowledge specific to her claimed origins

Asked about proposed witness [Mr 1], the applicexylained that he is her cousin in
Malaysia. She is happy for the Tribunal to takedewce from him, but that the Tribunal
would have to call him through [Mr N].

Evidence of [Mr N]

The Tribunal called [Mr N] in Malaysia, who confiad his identity. When the Tribunal
explained the purpose of the call, he indicated [tHa ] was not with him, and provided
another phone number where he could be contacted.

Asked whether he personally knows the applicantitrigess indicated that he does. Asked
how he knows her, he stated that they were neigsbnuiBaidoa. Asked when he himself
had left Somalia, the witness said that he depamnt@@08. The Tribunal asked whether the
applicant was still living in Baidoa ar that poitd,which he responded in the negative,
noting that she had left in 2007. Asked where sitedone, he replied that she had gone to
Yemen. He then observed that people leaving Sommaditly go to Saudi Arabia after they
cross into Yemen, but that he doesn’t know wheeeatpplicant went after that.

Asked whether he is related to the applicant, tiieess replied that he is not.
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Asked his status in Malaysia, the witness replred he had been given UNHCR documents
in 2008 but has since lost them, so he remainsdlajia in a kind of illegal limbo.

The Tribunal indicated that it would reserve itgidmn, and that if further submissions on
behalf of the applicant were required, it wouldifyoher representative in writing.

Country Information
Somali Identity Documents

On 9 May 2000 Refworld republished a document ftboenUS Bureau of Citizenship and
Immigration Services entitleldo any of the self-proclaimed governments and iaslite.g.
Somaliland, Puntland, issue birth certificatasRich includes the following, available from
http://www.unhcr.org/refworld/country,,USCIS,,SOBhBe6a6a218,0.html

A professor at California State University, Chistates that because there has been no official
national government structure in Somalia sincedygosition of Barre in 1991, it is difficult to
know whether birth certificates are currently isbtethe citizens of what was once Somalia, but
it is not probable (23 March, 26 May 2000). Ptimd 991, birth certificates were only issued in
urban areas in Somalia (Professor 23 March 2008e&eher 27 March 2000).

A researcher at CERI in France states that pedfga cesort to buying documents "on the
market place through private traders" becauseétiseno alternative" and they must show
documents in order to travel (27 March, 4 April @D0In the absence of an official government
in Somalia, it is very easy to obtain documentSamali marketplaces such as Bakara, Karan,
and Monopolio in Mogadishu, and Bosaso and Hargdysgahese documents are for purposes
such as international travel and are worthlesomadia (Professor 23 March 2000; Researcher
27 March, 4 April 2000).

On 27 February 2009, the UNHCRHtp://www.unhcr.org/refworld/pdfid/49ec3b02d. pdf
reproduced the following extract from a report psheéd by the Norwegian Country of
Origin Information Centre concerning thessibility of obtaining official documents in
Somalia:

Somalia has not had a functioning state governsiene 1991, and large parts of the territory
are under no actual central administration or gawer. This means that Somalia s inhabitants
have been unable to obtain official documents suschD cards, passports or various certificates
for the past 17 years. (Norwegian Country of Origiformation Centre (Landinfo) (5 January
2009) Documents in Somalia and Sudan, p.7)

The Current Situation in Baidoa, Somalia

In addition to the country information cited by tigplicant, the Tribunal notes that on 29
November 2011, the ABC published a report entile&habaab loot, expel Somali aid
groups. Accessed frofhttp://www.abc.net.au/news/2011-11-29/al-shabaais{same-
somali-aid-groups/3700506 includes the following:

Al Shabaab rebels stormed and looted offices obegdnisations in famine-hit Somalia
on Monday, the United Nations said, and the rebetounced a ban on 16 relief
agencies from areas they control.

Rebels occupied agency offices and took supplissuthern and central areas at a time
when a quarter of a million Somalis face starvatiod Kenyan, Somali and Ethiopian
forces are fighting the Al Qaeda-inspired group.

Al Shabaab, which controls large areas of the d&m@amountry, said it had "decided to
permanently revoke the permissions of the followonganisations to operate inside
Somalia", naming 16 aid groups.



These included agencies like the UN refugee ageiyCR, the World Health
Organisation (WHO), the UN children's agency UNIC&tfd the Norwegian and Danish
Refugee Councils.

The International Committee for the Red Cross ardlétins Sans Frontieres escaped
the ban.

Aid sources said Al Shabaab rebels had occupiedC@#R] WHO and non-governmental
organisation offices in Baidoa and six other tHzetecontrolled towns.

"Al Shabaab have just started to loot UNICEF and®@Wbdmpounds in the town - they
stormed and seized the compounds two hours ago.law see them carrying the
agencies' equipment out,” Baidoa resident Ali Atahiltold Reuters.

Another resident in Wajid said he saw Al Shabagbtérs forcing security guards out of
UNICEF's compound.

"Immediately, they started looting vaccinations awen the freezers in which they are
stored in," Fadumo Ibrahim told Reuters.

UNICEF's Jaya Murthy told Reuters the agency'seffihad been occupied by Al
Shabaab in Baidoa on Monday.

Events in Baidoa in 2006

111. The following are extracts from reports about thiergs in Baidoa in 2006 published by
Stratfor Global Intelligence

Somalia: Residents Must Hand In WeapdnAugust 2006,
http://www.stratfor.com/somalia_residents_must_havehpons

Somalia’s interim President Abdullahi Yusuf AhmadAug. 1 told residents of Baidoa, the only
town his government controls, they have one wediatal in all weapons before the government
seizes their guns by force.

Somalia: Ethiopian Troops Arrive, 21 August 2006,
http://www.stratfor.com/somalia_ethiopian_troopsivar

Ethiopian troops arrived Aug. 20 in the Somaliay of Baidoa, the seat of the interim
government, to guard the city’s airport after goweent soldiers defected to an Islamist militia,
the Gulf Times reported Aug. 21.

Somalia: Police Take Baidoa Airpoat September 2006,
http://www.stratfor.com/somalia_police_take baidmgport

The Somalian transitional government captured thiel@a airport Sept. 4, the British
Broadcasting Corp. reported. At least seven pedipld when government police forces expelled
a clan-based militia from the airport.

Unauthorised Entry of Somalis into Yemen

112. CX237998 is a report entitiedEMEN: Asylum seekers run gauntlet of abusaginally
published on 21 December 2009 by Human Rights Wittamcludes the following:

More than 100,000 people - almost all of them fi®omalia and Ethiopia - have arrived by boat
along Yemen's coast during the past two years. Biastleeing war or persecution at home or
are in search of work. Smugglers take them by fvoat either the Somali port city of Bosasso

or the town of Obock in Djibouti. Conditions abodhe boats are inhumane and the smugglers -
especially those operating out of Bosasso - ofist their passengers with astonishing brutality,
robbing, beating, and even murdering them.



Smugglers order passengers on the overcrowded hattts move, even to stretch cramped
limbs, which is impossible since the journey fromsBsso normally lasts one to three days. They
routinely beat their passengers with whips andkstiMany suffer far worse. Human Rights
Watch documented cases of passengers being mumedetirown overboard and of women
being sexually assaulted and raped on board therawveded boats while other passengers
looked on helplessly. Others suffocate, locked antomped and airless spaces below deck as
punishment or simply as a way of cramming more [eeop board. Hundreds of people die

every year during the crossings.

For many, the worst danger lies when the boat§irzailty in sight of Yemen. Many smugglers,
to minimize their own risk of capture, force thpassengers to leap into deep water and swim,
beating or even stabbing them if they try to reflMdany, not knowing how to swim or simply
too exhausted from their ordeal on the boats, dnaitinin sight of shore. Human Rights Watch
interviewed people who watched other passengerseme cases even their own children -
drown less than 200 meters from land..

When we were on the sea, she was sitting neariver dThey wanted to rape the girl. When |
heard her scream | stood up, but they beat meanstick on my neck. They played with her.
They raped her. They did what they wanted. And wthey raped my sister, they kicked her. |
saw her; she was crying. But no one talked. Iframetalked, they would kick him or throw him
to the sea.

-Young man who witnessed his sister being rapeldoamd a boat from Bosasso to Yemen.

They caught my little girl and dropped her into f#aa. She was three years old. | fought with the
man, and he hit me with a stick and | lost sommpteeth. After that they started pushing all of
us into the sea. They dropped all of my childrdao the sea - five of them. The three-year-old

girl died. She drowned. One almost died becausswhbowed a lot of water, but | rescued her
and took her to the hospital in Mayfa'a where shgesl for 20 days. She is six years old.

-Somali refugee describing what happened when skawgyfiprced his family and other
passengers to leave the boats in deep water fardhore.

113. The following report entitleespair in Somali refugee camp in Yemears published on 9
March 2008 by Hiraan Online, and includes the fsitgy, accessed from
http://www.hiiraan.com/news2/2008/mar/despair_irmab refugee camp_in_yemen.aspx

"Help us, we are hanging in hell," reads the pldd¢erid up by Somali refugees when the Dutch
development cooperation minister visits their camgemen. Women have taped up their

mouths with sticking plasters or plastic, holdihgit arms crossed above their heads as sign they
are being held prisoner in the camp. Minister Barénders is shocked by what he finds.

Heat, dust, sand and wind dominate the lives afral®,000 Somalis who have sought refuge in
Yemen from the civil war in their own country. lloi8alia the civilian population has been
suffering from the effects of violent conflict fgears. A million people are displaced within
Somalia itself, while many others have fled to ddes like Yemen. Hundreds fail to survive the
crossing in ramshackle boats. Those who do makeYiemen risk being detained in Kharaz, a
camp in the middle of the desert 150 kilometrestwééden.

114. The name of this refugee camp is rendered intoigmglith the spelling Al-Qaras, for
example, on the website of the Somalia diasporadwasting network Bar-Kulan, which on
22 April 2010 reported dtttp://www.bar-kulan.com/2010/04/22/chaos-erupte@liqaras-
refugee-campthat [c]lhaos and violence erupted in Yemen’s Al-Qarasgeé camp after
arguments about a school in the camp which is maniiabited by Somalis started.

Restrictions on the Employment of Foreigners inf@ah

115. The 2009 human rights report on Bahrain publishethb United States Department of State
(USSD) and accessed frdmtp://www.state.gov/g/drl/rIs/hrrpt/2009/nea/1360&m
includes the following:



The government established a 10-person unit witlerMOI's Criminal Investigation Directorate
focused on trafficking in persons....On July 1, tion@late some of the practices involved in
labor trafficking, the LMRA implemented new visdes for migrant workers in the public and
private sectors to reduce the incidence of empkletding workers' passports or otherwise
restricting their movement. The new rules alsoetad the illegal practice known as "free visas,"
whereby an employment sponsor enabled a laboesrtey the country under the cover of
working for the sponsor and then allowed the wotkeind other work, at an often exorbitant
fee payable to the sponsor. On August 1, new ruéag into effect that allow foreign workers to
change jobs without employers' permission, sulbgecertain time limits. In practice, however,
some employers continued to hold foreign workeaissports and used other such coercive
measures to prevent mobility. Moreover, these ma$odid not cover the country's approximately
70,000 migrant domestic workers, the group thatmvast vulnerable to trafficking.

Somali Clans

116. A document entitledGenealogical Table of Somali clapablished by UNHCR Somalia and
accessed frorttp://www.ecoi.net/file_upload/bsvecl unhcr2000.ijpdicates, consistent
with the claims made by or on behalf of the appliGnd describing her clan origins, that the
Rahanweyne clan is also known as the Mirifle, thsta subgroup of the Digil and Mirifle
group, and that one of its subclass is the Disow.

FINDINGS AND REASONS
Country of Nationality

117. The applicant claims to be a citizen of Somaliae 8irived in Australia on a Bahraini
passport belonging to another person and has peddux reliable documentary evidence to
prove her nationality. However, the applicant has/gled an account of her antecedents
which, as explained below, the Tribunal considersd consistent with her claimed
nationality. Furthermore, there is no evidence teethe Tribunal to indicate that the
applicant is a national of any other country. ThidUnal therefore finds that the applicant is
a national of Somalia, and has assessed his chgaiast that country.

Well-founded Fear of Persecution for a Convention Bason
Assessment of Protection Claims

118. Not unreasonably given the circumstances of héradsithe applicant’s identity was in issue
for the delegate. The Tribunal notes that the appticlearly misled the Department about
her identity upon her arrival in Australia, and eghe initially attempted to maintain the
charade that she was in fact the owner of the passfith which she travelled to and
attempted to enter Australia this is unsurprisagyshe faced the prospect of being detained
or returned to the place from whence she came.

119. The applicant has also submitted not one but tweahstrably bogus Somali birth
certificates, as is clear from the document exatitnaeports on the departmental file,
details of which were provided to the applicantwéwer, as the country information
indicates, it is unlikely that there was any suuhd as a genuine Somali birth certificate
available at the time the certificates upon whilcl seeks to rely are said to have been issued,
as a consequence of which citizens of Somalia wgrtocumentary evidence of their
identity had no choice but to obtain unofficial; (mgus) documents. The applicant herself
claims no detailed knowledge of the documents’ pnance, only that her father obtained
them at the time they are said to have been is§iredldocuments’ inauthenticity means that
they have little value in proving the applicantiemtity, but in light of the situation prevailing
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in Somalia, the Tribunal is of the view that thésoahave little value idlisproving that
identity.

The applicant has given a plausible explanatioto &®w she came to have some facility in
the English language, but more importantly, itpparent that she speaks fluent Somali, and
there is no evidence to suggest that she speakstharylanguage.

Furthermore, despite extensive inquiries carriecbguithe Department, there is no persuasive
evidence which indicates that the applicant hasidentity other than the one she claims, or
that she has the right to enter or reside andeesidny country other than Somalia. This is
not to rule out the possibility that the applichas such a right, but the Tribunal is
nevertheless of the view that there is no logicpiiybative evidence before it which supports
that conclusion.

The applicant’s identity, both personally and aseanber of the Rahanweyn clan and the
inter-riverine community in Baidoa, Somalia, hasvrizeen attested to by a numerous
witnesses from both Australia and overseas, a nuofbehom gave oral evidence at the
Tribunal hearing. Although the references did nb&ppear consistent at face value, their
descriptions of the applicant’s place in the Sorolaln structures nevertheless accord with
the UNHCR document referred to at [116]. The evadewas, in the view of the Tribunal,
highly consistent with the applicant’'s own evidenoemore significant material matters and
also in peripheral respects which are nevertheessistent with those claims. One of the
witnesses, for example, referred to the applicdm®k injury, said to have occurred when
she leapt from a window to escape militiamen. Aeo8pontaneously referred to the
applicant by name when recounting events whichlieddher. Much of this supporting
evidence was not before the delegate.

Having carefully considered the evidence befotkatTribunal has concluded that the weight
of that evidence suggests that the applicantfgan[Ms D] as claimed.

The applicant’s account appears to the Tribunbktoeasonably consistent with the available
country information. She has described in detaildaekground in Baidoa, her departure
from Somalia, and her experiences in the Arabianriela. Not all of the evidence accords
precisely with the available country informatiomt In the view of the Tribunal a great deal
of it does so, and to a significant degree.

With respect to the situation in Baidoa, for exaephe applicant’s evidence is consistent
with reports about the bomb attack on the TNG lead&eptember 2006 and presence of
Ethiopian troops from around that time. Inaccuraaresome of the other incidents she
described may readily be attributed, in the viewhef Tribunal, to the confused situation at
that time, not to mention the applicant’s youth émeltraumatic nature of the events she
claims to have experienced. Thus the applicaimneld to have been caught up in an incident
when Al-Shabaab militias are said to have gone fnoonse to house in Baidoa confiscating
weapons in August 2006, in respect of which thegkele noted that the TNG was still in
control of Baidoa at that time. However, the coymiformation at [111]-[112] does make it
clear thagovernmentroops went from house to house confiscating wead that time, and
that the situation in Baidoa at that time was nénetess somewhat fluid, with Islamic
militiamen infiltrating the city and holding Baid@arport at one point, and government
troops changing sides to join the Islamists. Asapplicant conceded at the hearing, she did
not actually know who these militiamen were, biguased they were Al-Shabaab.

The applicant’s account of her trip from Somalia'amen is consistent with country
information at [112] describing this smuggling reuincluding the barbarous manner in
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which the passengers were simply forced overbo&ehvand approached with scant regard
for their safety, as well as the physical impachafear drowning on another Somali refugee
who arrived in Yemen in similar circumstances asdpplicant.

An explanation was also offered with respect toapparent confusion over the destination in
Yemen to which the applicant was heading. The agptis reference to a refugee camp near
Aden called Al Qaras Al Jahim is supported by copintformation at [113]-[114] above
referring to the Kharaz (or Al-Qaras) refugee campr Aden, and the inhabitants’
description of it as hell (Al Jahim translates ioglish as hell (see, for example,
http://www.al-islam.org/enlightening/42.htrwhich states, inter alia, that:

[tlhe term / jahim / is derived from the term /jalt which mean&o light a fire, and
then / jahim / isa burning-fire 'which, in the Qur'an, generally meadHell'.

On the basis of the evidence before it, the Tribtmerefore accepts that the applicant is a
Somali national from Baidoa as claimed, that hérdawas a member of the RRA and
experienced persecution during a power struggleimthat group, and that the applicant and
her family are philosophically opposed to the Iskimincluding Al-Shabaab. The Tribunal
accepts that the applicant’s father was an actiember of the RRA, that he was disfigured
by injuries inflicted on him during a power struggtithin that organisation, and that he is
still living in hiding in the Baidoa region. Theibunal also accepts that one of the
applicant’s sisters is in gaol in Somalia and thatrest of her immediate family is scattered,
with some of them missing and believed dead anavtiereabouts of the others unknown.

The Tribunal also accepts that the applicant flech&ia in 2007 in the manner claimed,
experiencing serious abuse routeto the northern coast of Somalia, and that she was
smuggled almost to the shore of Yemen by boat bdfeig forced overboard where she
nearly drowned before being rescued by her fellagspngers and conveyed in a semi-
conscious state to Sana’a.

The Tribunal also accepts that the applicant padisgally through Saudi Arabia, given that
that country has no record of her lawful entry, artd Yemen, remaining there for some two
years before coming to Australia.

The Tribunal has serious reservations about thecapgws account of what happened to her
in Yemen. The circumstances under which she metim@toyer in that country appear to
have been incredibly fortuitous, as does her atili; of her claimed employer’s passport in
the manner claimed and the fact that her allegefd ¢ifi the passport was never reported to
the Yemeni authorities. Similarly, the departmefitalindicates that the passport was
returned directly to the ‘employer’ along with thisa grant notification, which is at odds
with the applicant’s claim to have collected theggort from the shop of the friend who
assisted her to obtain the visa. Rather than thkcapt's ‘employer’ being a stranger, the
Tribunal considers that it is more likely that shién fact a relative of the applicant, and
probably her aunt, given that when she first adiveAustralia she claimed to have been
residing with her aunt in Yemen, and it would fedlerom this that by subsequently denying
any blood relationship with this person, or that Blad any knowledge of or involvement in
the applicant’s travel to Australia the applicanseeking to shield her from the possible
consequences of such involvement, or protect amgretwho may have been involved. The
Tribunal notes that the country information at [[L&Ends to confirm that the Yemeni laws
with respect to foreign nationals working in thatiotry did tighten up in mid-2009, as
claimed by the applicant at hearing, which couldehlad to the scenario claimed by the
applicant, namely that her employer began to treatess favourably from that time, but it
could equally have given rise to another scendtogether, namely that a the presence of a
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niece working illegally for her aunt in Yemen hagtbme less viable because of the risks
which might have accrued to the aunt when the layiened, necessitating the finding of a
other solution.

However, this speculation does not, in the viewhef Tribunal, overcome the fact referred to
above that there is no logically probative evidewbéch tends to show that the applicant has
the right to enter or reside in any country otl@nt Somalia. As such, it is perhaps a
distraction from the question of whether the aglidaces a real chance of persecution in
Somalia.

Having carefully considered the evidence, the Tnddus satisfied that the fears expressed by
the applicant are genuinely held.

Risk of Serious Harm Capable of Amounting to Parsen

The country information extracted above suggestsSlomalia continues to be a virtual war
zone, and that political allegiance and to somerextlan membership can and does give rise
to a real chance of being persecuted, particufarlfhose perceived to be opposed to Al-
Shabaab.

The country information also indicates that genolesed persecution of women is rampant in
Somalia.

The Tribunal therefore finds that there is morenthaemote chance that the applicant will
encounter serious harm capable of amounting teepet®n for the purposes of s.91R of the
Act in the reasonably foreseeable future, shoultehen to Somalia.

Convention Nexus

Four overlapping Convention grounds have beenddygdhe applicant, namely her
membership of a gender-based particular socialpyroer ethnicity as a member of the
Rahanweyn clan, her actual and/or imputed politbgahion as a perceived opponent of Al-
Shabaab and also of a Rahanweyn person in favabedNG, and her membership of a
family-based particular social group with the Cami@n nexus for the purposes of s.91S
deriving from her father’s political profile.

With respect to the first ground, it is clear fréime country information on Somalia cited by
the applicant and reproduced above that womeneaansd class citizens in Somalia, and are
subjected to widespread abuses because of thalegero the extent that there is any
operable law in that country, it offers women déittdr no protection, and it is also apparent
that much of the country operates under the adShaeia law of the Islamists. Both

culturally, and to a large extent legally, womea simultaneously excluded and subordinated
in Somali society, and the breakdown of law antleircivil war situation which has gripped
Somalia on and off for decades now appears to égaeerbated their marginalisation.

To use the language Applicant S v Minister for Immigration and Multicutal Affairs
(2004) 217 CLR 387, women in Somalia are identlédly their gender, this attribute is
distinct from their shared fear of persecution, el are also distinguished rom Somali
society at large, which consigns them to a vasitigrior status in life.

Although serious harm inflicted upon women in Samaiay not always be inflictefr
reason oftheir membership of a group comprising women im8&ita or some subset thereof
but as individuals, it nevertheless seems clettréd ribunal that the violence against women
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in that country flourishes in part because of Heklof status women have in that society, and
the consequent fact that they can be persecutbdmytunitybecause they are women.

Consequently, the Tribunal is satisfied that thedge-based harm the applicant would face in
Somalia come within the scope of the Conventiorrdason of her membership of the
particular social group comprising women in Somalia

With respect to the other Convention grounds raigesi Tribunal observes that it is clear that
political opinion comes within the scope of the @emtion, and is prepared to accept that
clan membership also does, either on the basisttbastitutes a discrete ethnicity or
perhaps mope properly because clans in the Soorakxt constitute a particular social
groups. The Tribunal notes in this respect thatthentry information set out in the
applicant’s submissions supports the propositiah sbme divisions in the conflict between
the TNG and the Islamists are along clan linesngivise to a risk of clan-based persecution,
but it is not clear to the tribunal that this woblel one of the essential and significant reasons
for the persecution faced by the persecution, giliahher father, for example, came under
attack because of an intra-clan dispute which sd¢erhave occurred along political lines.

State Protection

The High Court of Australia considered the questiohwomen as a particular social group
and also the nexus between the harm feared ar@aimeention ground iMinister for
Immigration vKhawar (2002) 201 CLR 1Gleeson CJ observed, at [32], tliatould be
open to the Tribunal, on the material before itctmclude that women in Pakistan are a
particular social groupGleeson CJ explained, at [31], that:

Where persecution consists of two elements, timiical conduct of private citizens, and the
toleration or condonation of such conduct by tlagestr agents of the state, resulting in the
withholding of protection which the victims are et to expect, then the requirement that
the persecution be by reason of one of the Cormeigtiounds may be satisfied by the
motivation of either the criminals or the state.

The country information reproduced above suggésitsan one view Somalia is a failed
state, and that what passes for a government ihereapable of protecting its citizens, but
also indicates that to the extent that there isaayestate-like mechanisms operating in
Somalia, they fail abjectly to protect women frobuse because of the prevailing attitudes
towards women in that country. Consequently, thibuFral finds with respect to the
applicant’s gender-based claims that there to ttenéthat there can be said to be a
functioning state, there would also be persecutotiyholding of state protection for reason
of the applicant’s gender.

With respect to the applicant’s claims, generdhy, Tribunal finds on the basis of the
evidence before it, including that cited in the leggmt's submissions and also that set out at
[110] that the Somali state, such as it is, is ie&tprovide protection to the applicant.

In each case, the Tribunal concludes that the @gopfs unwillingness to seek protection
from the Somali authorities is justified for therpases of Article 1A(2).

Internal Relocation

The Tribunal is satisfied that the in the presastecthe risk of Convention persecution exists
in the country as a whole, and that safe relocatitinin Somalia is therefore not reasonably
open to the applicant.
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Conclusion on Persecution

The Tribunal is satisfied that the applicant hage#i-founded fear of persecution in Somalia
in the reasonably foreseeable future, for the aypg@ihg Convention reasons of her actual
and/or imputed political opinion, and her membgysifia particular social groups
comprising her family and also women in Somaliaiclvhor the purposes of s.91R(1)(a) are
the essential and significant reasons for the Haared.

Safe Third Country

As indicated above, there is no evidence befordthminal to suggest that the applicant has
the right to enter and reside in any safe thircdhtgufor the purposes of s.36(3) of the Act or
of Article 1E of the Convention, and the Tribunialds accordingly that she does not have
any such right.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



