1000978 [2010] RRTA 493 (18 June 2010)

DECISION RECORD

RRT CASE NUMBER: 1000978

DIAC REFERENCE(S): CLF2009/142200

COUNTRY OF REFERENCE: Malaysia

TRIBUNAL MEMBER: George Haddad

DATE: 18 June 2010

PLACE OF DECISION: Melbourne

DECISION: The Tribunal affirms the decision not to

grant the applicant a Protection (Class
XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Malayarrived in Australia [in] June

2008 and applied to the Department of Immigratiod &itizenship for a Protection
(Class XA) visa [in] October 2009. The delegateidied to refuse to grant the visa
[in] January 2010 and notified the applicant of deeision and his review rights by
letter [on the same date].

The delegate refused the visa application on tkeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] FebruaBa0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is
outside the country of his nationality and is ueatn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not
having a nationality and being outside the couafriis former habitual
residence, is unable or, owing to such fear, isilling/to return to it.
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The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v
Respondents S152/2003 (2004) 222 CLR 1 anépplicant Sv MIMA (2004) 217 CLR
387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve “serious harm” to the applicant (s.9Ikb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The H@gurt has explained that
persecution may be directed against a person eslasdual or as a member of a
group. The persecution must have an official quailit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it may be
enough that the government has failed or is unabgbeotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need
not be one of enmity, malignity or other antipatbyards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearstte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality,
membership of a particular social group or polltmainion. The phrase “for reasons
of” serves to identify the motivation for the irdiion of the persecution. The
persecution feared need notdokely attributable to a Convention reason. However,
persecution for multiple motivations will not s&ishe relevant test unless a
Convention reason or reasons constitute at leastdbential and significant
motivation for the persecution feared: s.91R(1dfehe Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hisher country or countries of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The
Tribunal also has had regard to the material refeto in the delegate's decision, and
other material available to it from a range of sest

The protection visa application

In support of his protection visa application, #pplicant submitted a written
statement of claims in which he stated:

. He is a Malaysian national of Chinese ethnicitynba [City 1] on
[date of birth deleted: s.431(2)].

. He was formally married but divorced since AprilD30

. He was a very successful businessman trading Idibgiproducts and
employed more that ten staff.

. In February 2005, he met a fellow businessman @Wrmand
developed a secret gay relationship. The relatipnshs not known to anyone
in his country as such relationships are a majandal in his country
especially if it involves reputable businessmenaet known professionals.

. Prior to his relationship with ‘[Mr A]" he used ttave sex with male
prostitutes which is also illegal in Malaysia.

. His wife discovered his relationship with [Mr A] @mmmediately left
the family home and informed her family of the tiaship. His wife’s family
threatened to inform the police of his gay relatip.

. He was never happy in his marriage which was agafy his father
and only married because of community expectatibhe.marriage was to
him a social convenience.

. He always desired to live with his gay partner ‘[M¢ but because of
community attitudes and the authorities’ opposit@momosexuality, it was
not possible.

. He is unable to return to Malaysia as he fearshbatould be arrested

and imprisoned on charges of sodomy. Even if hig’svfamily did not carry
out their threat to inform the police, he could return and maintain a
homosexual relationship without the risk of beirgaihed or harmed.



The review application

Theapplicant appeared before the Tribunal [in] Ap@ILP to give evidence and
present arguments.

The applicant was represented in relation to thive by his registered migration
agent. The migration agent attended the hearirtglbphone from Sydney.

At the commencement of the hearing the applicanigation agent, [Mr B], made
an oral submission about homosexuality being undedan a majority Moslem
country such as the applicant’s home country. lde admmented on the primary
decision.

The applicant stated his full name and date ohlartd presented his Malaysian
passport to confirm his identity. He gave oral ewice which may be summarised as
follows:

His last residential address in Malaysia was:
[Address deleted: s.431(2)]
He sold the above property to a friend shortly befee left Malaysia.
He married [name] in 1997 and has three children bo[years].
He has not previously travelled out of Malaysiaeptdo Singapore.

He was first employed in the family business but3®99 he started his own
construction business. His company, [name], bicdtotding contracts and
provide the [Material A]; the other work is subc@uted to other firms.

He was the sole owner of the business until 200&nate took in a partner
named [Mr A]. [Mr A] became a 40% shareholder. Alilgh the applicant
was the principal partner, [Mr A] had equal authom the operation of the
business.

The business assets included the office builditighased at around 100,000
Ringgit and plant and equipment at around the sahe. The turnover of
the business in 2007 was around 4.5 million Rirgygit

The business employed 8 full-time employees. Id pla¢ applicant a monthly
salary of 8000 Ringgits and [Mr A] 5000.

He believes the business ceased to operate urelsatie name but [Mr A]
is operating under a different business name.

He was unable to contact [Mr A who] has changegh@ne number.

Since coming to Australia, he has been in contétt s mother, brother
and some friends. They know that the applicant\&ftaysia because of his
homosexuality. They were not aware of it until wige told them. At first his
family were angry and shocked, but now they undedst

Prior to coming to Australia he had no contacts @didchot know anyone in
Australia.



He believes that his wife has filed for divorce hatis not certain. His wife
visited his mother and told her that she and tipdiegnt are no longer
together and that she and her children will livertlown lives. His mother is
not permitted to see the children.

25. The Tribunal asked the applicant at what pointiglife he became aware of his
homosexuality, how he felt about it and what likednvisaged he might have as a
homosexual, whether he had relationships with atiesn. The applicant said that:

He thinks he first became aware at around the Bfpge]. It was just doubts
at that time but he preferred male company, and #weugh in Malaysia
men are free to have girlfriends, he did not sesafe company.

It was not easy to know if other men had simil&lifegs because
homosexuals kept it to themselves as it is illégdflalaysia. He did not
become aware of much information and did not résigit other than the
little that was on television news and in newspsper

He knew it is illegal and if found out, it would beported. That is why
homosexuals kept it a secret.

He met his wife about one year before they mamiedl he had not had any
homosexual relationships of experiences before dreieal.

But his feelings became stronger after the birthisfsecond child. He felt a
little surprised by his own feelings because he magied. But two or three
years after that he was no longer able to contsdldelings. He set out to
look for premises to enjoy the homosexual lifestide did not know how to
find such premises, he went to crowded places anijlat he went to discos
and KTV in the hope of finding someone who felbhasdoes.

Slowly he gained some insight. He saw groups of;renoined in a drink
and talked. He noticed certain intimate physicaltact such as hand on
hand, or hand on waist which is unusual among mewalaysia.

He began to go to men’s clubs around 2001 and isdfit$t sexual
experience with a man in May or June 2003. He wasfidend’s birthday
party, the friend was not a homosexual, but thdiegmt went with a friend
he had known for a year and he knew him to be hermasd; that was [Mr A]
his business partner. After the birthday party i [fr A] went for a late
night snack and drank a little too much. They tivemt to a hotel and had
sex.

[Mr A] did not work but his family was wealthy. Ttapplicant needed cash
injection in his business, so [Mr A] became hisibess partner. [Mr A] was
also his homosexual partner.

After his first sexual experience, the applicard hanumber of encounters or
one-night stands with friends of friends he mebtigh the men clubs. He did
not tell [Mr A] of these casual encounters andragular male friends knew
that he and [Mr A] were regular partners but orghtstands are very
common in Malaysia.
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He and [Mr A] had regular contact and usually wertiotels to be together.
It became easier to maintain their homosexualiogiship once they became
business partners as they often went on busingsgdgether.

The Tribunal asked the applicant whether once heeda know that there is a
number of homosexual men in his society and weletalmeet and one-night stands
were common, he also came to know more of the gayesin Malaysia.

The applicant said that there are no gay distactgay clubs. As a group of around 8
male friends, they decided which clubs they wouddjfient and they usually went to
the most famous privately owned KTV clubs as thag private rooms.

The applicant named a few of the places he visitigll his male friends.

The Tribunal asked the applicant whether with thgspge of time as an active
homosexual he came to know of gay specific plazgmnisations, events or festivals.
He said he did not. He knew that gay men wentng&pore, a district known as “Ji
Long” where there are many homosexuals. But hendidjo to that area because he
was with [Mr A].

The Tribunal asked the applicant how his wife camlenow of his relationship with
[Mr A]. His account may be summarised as follows:

Around the beginning of April 2008, [Mr A] sent hiam SMS saying “Let us
enjoy a night at a hotel at “M™” which was code farhotel] in [City 2]. [Mr
A] did not include his name in the message. Thdiegut's wife saw the
message and must have thought it was sent by amvoma

The applicant booked a room at the hotel in hisenanmd set off to the hotel
which was about a two-hour drive away. His wifddaled him in a friend’s
car. But although it was a long journey on a highwee did not become
aware of her following him.

When he arrived at the hotel around 9.00pm [Mr Apwvaiting. He checked
in and went to the room. About 20-30 minutes latks. wife knocked on the
door of the room and walked into the room. The igppt had only a towel
around him. [Mr A] had already showered and wasedd and had no clothes
on. His wife saw [Mr A] in bed and asked the apgfic “are you gay?” He
did not deny it. He did not know how to responde $#t.

He added that as he drove back home he thoughtwider of excuses he
would say to his wife.

The Tribunal asked the applicant how two men coeegrve a room with a double
bed in Malaysia given the laws he described andntioderance of homosexuality in
Malaysian society. He said did not ask or suspegthéng as they are in business.

The Tribunal also expressed some astonishmenththatpplicant would answer the
door so readily given he described the scene ointwo together almost naked. He
described the layout of the room whereby from therdMr A] would not have been
seen by someone standing at the door. He addetdiveds expecting room service
and was surprised to see that it was his wifeeatlthor.
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The Tribunal indicated that it seemed implausihbg tvithin 20-30 minutes of
checking into the room, he and [Mr A] would be abtg showered, room service
already ordered and ready to deliver; and that reemice in hotels usually arrived
on a trolley which the staff wheel into the roondaet the food onto the table in the
room. The Tribunal again asked why he was not ameckthat it would have been
apparent to the hotel staff that he and [Mr A] weractically naked in the room
alone.

The applicant replied that staff in hotels are darjob, they would not care what
people did.

The applicant said that when he returned homejdoewkered that his wife had
packed her belongings and left home with the céildA couple hours later, now the
time is past midnight, he received a call fromfaiber-in-law. He asked the applicant
if he was gay, the applicant said he was unabtety it. The following morning the
applicant received a call from his mother who hadrt from his wife. His mother
was very upset and the applicant was unable taexp her.

The applicant said that he tried to contact higvdir several days by telephone
without success. He could not go to see her ap&wents’ because they were all
angry. His father-in-law called him again and “mé&a@& comments”. He told him that
he would report the matter to the police. Around areek later, the applicant left his
house and went to stay with his brother. At thakthis brother had not heard, but
two weeks later everyone knew.

The applicant said he withdrew cash from the bamtksettled the mortgage. He
contacted [Mr A] and told him to keep the businessing and that he would be
leaving Malaysia for a short time.

Asked if he confirmed whether his wife’s family ¢aated the police in relation to his
alleged homosexuality, the applicant said he didsee for himself but he has heard
from others. A friend of his who is a police offiaa Malaysia contacted him to say
that he had seen his father-in-law making a refpairdid not know what he was
reporting. He asked the applicant if he knew whsfdther-in-law would have been
reporting. The policeman friend only wanted to ée could help his father-in-law
[details deleted: s.431(2)] The Tribunal asked wie/policeman would need to ask
the applicant what his father-in-law might haverbesporting when he might have
been able to check given he was a police officerséld his father-in-law might have
reported to a different department from that whesefriend was working.

The applicant said he had arranged his affairgepad within around 10 days. He
then travelled to Singapore to enquire about flightes and to book a ticket for
travel.

Asked why he did not check travel options from Mala, the applicant said that he
did not want to apply for a visa to Australia in lslgsia through the Malaysian
government. He wanted to avoid any contact withMilagaysian authorities. He chose
to travel to Australia because Australia is clas&lalaysia and homosexuality is
legal. He enquired with a travel agent whether Bakaysian passport holder he
could apply for a visa to Australia in Singapore \Was advised that he could.
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The Tribunal asked the applicant if he made a amahquiry for travel and visa to
Australia with a travel agent in Malaysia. He slagddid but was advised that the
application for a visa to Australia would be maldetigh the Malaysian immigration
authorities.

The Tribunal indicated to the applicant that it \wble highly unlikely that a travel
agent in Malaysia would give such advice as Makaysiationals wishing to visit
Australia are eligible to apply for an electromavel authority. The process is carried
out directly by the travel agent through electrasystems with Australia. He replied
that he does not know of these arrangements arfitroed that he was concerned to
have any contact with the Malaysian immigratiorhauties for fear of alerting them
that he was intending to leave Malaysia.

The Tribunal then indicated to the applicant trehld presented his passport to the
Tribunal which shows that it was issued [in] A@Q08 — after the time he claimed
that he suspected he was reported and wished i ineoMalaysia authorities; and
that his passport shows that he travelled to aom f8ingapore several times in a
short period of time following that date. The Tnifal put to the applicant that it
seemed inconsistent as this indicates that he madenber of contacts with the
Malaysian immigration authorities he had just conéd he was trying to avoid. The
applicant replied that applying for a new passp@$ simple. He took his expired
passport to the immigration authorities and theyeésl a replacement in two hours,
the police have no involvement in issuing passptmtsespect of crossing the border
to and from Singapore, the applicant said thairtiteigration authorities at the
Malaysian land border only require seeing the detsover of the passport so his
identity was not revealed.

The hearing was adjourned until [a date in] Ap@LA.

At the resumption of the hearing the applicant imaged to give an account of his
time in Australia since he first arrived [in] JuB@08. His oral evidence is
summarised as follows:

He joined a tourist group in Singapore and on akhiiv Australia; he stayed
in the same hotel as the other members of thegraup. He went sightseeing
with the tour group. After five or six days the taroup left Australia but the
applicant remained. He stayed in a hotel for twthtee weeks then began to
look for a room to rent. He found a house in [Sbbd} through the
newspaper. The house was shared was shared ly fose people including
the owner. He stayed two months then went to Syémreground 10 days.

On his return from Sydney, he took a room at theklodi the house in
[Suburb B] where 8 persons were sharing. He saMeaddrial A] factory as
he was going around in [Suburb C]. He went in aaid ke was looking for
work. A man named “[Mr C]” asked him if he was atddwork in this
industry]. The applicant told him that he needkdee a work permit and if
he was unable to arrange a work permit for himybeld go elsewhere to
look for work. [Mr C] told him the work permit wodlbe arranged. The
applicant started working for him a couple of dater. He made [products
deleted: s.431(2)].

The travel agent in Singapore gave him a piecapépstating that his
visitor visa was valid for stay in Australia urftiate] May 2009. He kept
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asking [Mr C] about his work permit but it was to avail. He left that
factory in April 2009.

He could not remember the name of the factory buhiks it was “[name]’
He saw the sign bearing the name but did not gayptiin. It was close to his
house and to [Suburb C] railway station.

After leaving the job with [Mr C], he went to loak the surrounding areas —
[Suburbs A, B, C etc.]. It was a difficult time fiod work. He was told he
should see a lawyer about his visa. Some peopkaédw told him to contact
[Mr B]. He travelled to Sydney and met [Mr B] irct@ber 2009. [Mr B]
advised him that he is not able to work as he doesave a work permit. He
then told [Mr B] that he is a homosexual. Untilrtiee had not told anyone
about his homosexuality as he wanted “a clean ist#ustralia”.

The Tribunal referred the applicant to his eadi@tement that he was advised by his
travel agent that his visa was to expire [in] M&P2 and asked he steps he took
around that time regarding his visa status. Hdedhat:

He knew that his visa had expired.

He also knew that he could not return to Malaysia.
He wanted to find a job.

Someone told him [Mr B] can help him with a worlsai

The Tribunal indicated that it seemed a little wralghat he would travel to Sydney
to consult a migration agent about a work permit asked the applicant why he did
not consult a migration agent in his area as teeeened to be many migration agents
in [Suburb A] and the surrounding areas who adsettieir services in the Chinese
language. The applicant replied that:

People told him to contact [Mr B] and he just wdm,did not consult.

For a few months he was confused and he couldmbifork. Until
someone suggested that he should consult a migragient he did not think
to see a local migration agent.

He called his brother in Malaysia and had his résamd a work reference
sent to him. [Mr B] told him it is too late to getwork permit as his visa had
expired.

He told [Mr B] that he has a personal problem asd him that he is a
homosexual at which time [Mr B] advised that held@apply for a protection
visa.

The Tribunal asked the applicant why he wantedde his homosexuality in
Australia given he had said he chose to come taralissbecause he knew it to be an
open society where homosexuality is not illegal.refdied that: put simply, two
years ago he made a mistake and lost his familfeléhat homosexuality ruined his
life and he did not want to repeat the same mistéke applicant then uttered: “Oh |
shouldn’t have said this, it's problematic”.
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The Tribunal remarked that it is interesting hetddanake the comment about his
own evidence as the Tribunal was having some ditffovith the logic and
credibility of some of his evidence.

The applicant said that he knows that Australiapien about homosexuality but not
everyone accepts it. He does not wish to be rajeétestralia is new to him and he
wanted to keep his homosexuality a secret.

The Tribunal asked the applicant if he has foundkwide said he has. He started in a
job in [Suburb B] one month ago. Asked the nameaatdtess of his employer, the
applicant said:

[Name and address deleted: s.431(2)]

The Tribunal asked the applicant to describe hisagtife in Australia. He said that
before he applied for work he went to KTV clubsemhhe applicant submitted one
business card and a photocopy which was cut teigeeof a business card. Both
cards referred to “Cruise” clubs. One is locatefSuburb D] and refers to “gay and
bi-sexual sauna”, the other is located in [SubucbrBe applicant said that since he
acquired a tax file number he has been frequeniiese places often.

The Tribunal asked the applicant what else he krafise gay scene in Melbourne.
He said he does not know. He wonders around amel skes a place he goes in.
Asked how he came to know the two places for whielsubmitted information. He
said by driving around and seeing them.

The Tribunal asked the applicant what persecut®hds suffered in the past. He said
the events he described have caused him to losgtleve. But he was not
guestioned, arrested or detained by the authontibss home country. Asked what
future harm he believes he would suffer if he wereeturn to his country, the
applicant said that he would be arrested and deddr the rest of his life.

The Tribunal asked if he has tried to contact [MirAMalaysia, the applicant said
[Mr A] cannot be contacted.

Asked if he has a same sex partner in Melbourmeapplicant said “No, no. | am
new to Melbourne, my English is not good. | do hate a gay partner”.

The Tribunal indicated to the applicant that it Begificant concern with the
credibility of his claims and his evidence in redatto those claims. It may be more
convenient to refer to the issue of credibility dhe applicant’'s comments in the
Tribunal’s findings and reasons below. The Tribunaited the applicant to comment
on the credibility issues put to him. He was grdrae adjournment to confer with his
migration agent. At the resumption of the hearthg,applicant’s migration agent
stated that his client wishes to respond in writing

Following the hearing the Tribunal received thédaing written submission dated
[in] May 2010:

RE: [The Applicant]

We refer to above matter are instructed to sulimeifellowing in support of
our client's claims;



1. We put to the Tribunal to take into considematioe cultural sensitivities
which may prohibit discussions about one's own akeactivity or sexual
orientation. We are instructed that throughoutdtss hearing our client
remained extremely uncomfortable when giving evigeabout his sexual
orientation and this undoubtedly adversely affettisdability to provide
details about some aspects of his claims. He falimdging aspects relating
to homosexual encounters/relationships extremedjiatging as he is not
accustomed to talking publically about this subjétthe Malaysian/Chinese
culture one sexual activity or preference is nardp discussed with anyone.
Sex remains a deeply private topic and not disclsspublic.

2. We conceded that some of our client's explangtiout certain aspects of
his claims may have come across to the Tribunbkasy implausible or
inconsistent; however, we submit that this is |grgétributed to the cultural
sensitivities and inhibitions. Our client was ertedy embarrassed and
reserved when pressed to provide details abouhethhomosexual activity.
The calmative effects of such limited and incorsisbral evidence may
leave the Tribunal unsatisfied as to the truthfsdnef his claims
(homosexual) however; we invite the Tribunal tosidar the responses in
light of the cultural limitations and moral dilemrtfaat still impact upon him.
Moreover, this should not without further considiena (of cultural
sensitivities) lead to adverse findings about kisrall credibility. Such
finding would be similar to a conclusion that thaims of a female Afghani
rape victim lacks plausibility simply because d&ek of details about the
actual rape or other specifics. In other wordsualtsensitivity or
appreciation would normally be applied when dealiitdp a taboo subjects
such as rape. In this case the rape victim's ungiiess to provide details of
explicit sexual nature should not weigh on her iméty. Similarly, without
an appreciation of cultural, our client's credibhnnot be accurately
determined.

3. We concede that our client's homosexual lifediatks similar
characteristics to that of the lifestyle of a homasgal Australian man. His
limited knowledge about the gay scene in both Alistand Malaysia should
not be viewed as problematic. Consideration shbaldiven to the fact that
our client comes from a society where succesgrisasure of one's personal
reputation and attributes, Accordingly, it would be plausible for our client
is be sexually promiscuous overtly sexually actide, would be mindful to
guard his reputation against sexually derived sasnd his would inevitably
result in our client curtailing his homosexual witigs by limiting them to
occasional discreet visits to male prostitutes ainaining a covert
homosexual relationship.

4. Accordingly, we put to the Tribunal that givéretdue consideration that is
normally given to ones reputation and social stagdour client would have
little choice but conduct his homosexual activityan extremely covert and
limited fashion, thus also limiting his overall kmi@dge of the homosexual
scene in his home country. We also invite the Tréduo consider our clients
claim in light of the fact that he has been andai@sha closet gay who is
slowly coming to terms with the realities of an n®ciety such Australia.
Adopting an overt gay profile is not yet somethihgt he has come to grips
with, despite the acceptance of homosexuals ircthistry. In terms of his
sexual activity in Australia it remains limited déocasional discreet visits to
male prostitutes or massage parlours.
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5. Our client's reserved personality and shynels@ritinue to present
significant barriers because he is not yet accustbim the level of
acceptance or public dissemination of the issuwofosexuality. Cultural
baggage weights heavily on ones personality andrhigr ability to quickly
adjust to new environments. We readily concedeitlisia difficult exercise
for the Tribunal to make findings on an applicaségual orientation and that
in most cases the applicant ability to provide pible accounts or details of
the claims remains a compelling basis for the @tafinding. But equally,
when the subjects of ones sexuality are beingdestd given the level of
sensitive's normally attributed to this subjectcamvincing explanations
would not be entirely unexpected. The Tribunal wicalso need to be
conscience of not applying characterisations thdetpin our own
understanding of sexual, but to consider the clamtight of the applicant's
cultural background and its own measures of sexorahs.

6. It is also worth noting that our client does vietwv homosexuality and
homosexual relationships in the same mode as tleeyi@ved in a Western
society. He maintains that his understanding of dsewruality is that it is
merely an act of physical sexual gratification.islget to come to terms with
accepting that two male lovers can maintain aigglahip that goes beyond
mere sexual gratification. With respect to my djeve submit that his
understanding of homosexual relationships lacksethe of sophistication
that our society has attained. This is because degiee of understanding
and appreciation of a homosexual relationship leabeen allowed to
nurture in a conservative society such as Malaysia.

7. Moreover, even if our client was only interesitedherely sexual
gratification, we put to the Tribunal that a singlamosexual act (such as a
single visit to male prostitute) may potentiallypese him to serious harm.

Accordingly, we invite the Tribunal to examine ihgact of cultural
sensitive's and how it can impact on our cliergispnality, views and
overall ability to discuss the topic of homosexiyalvithout reservation or
embarrassment (sic).

Yours faithfully
[Mr B]
FINDINGS AND REASONS

In order to be a refugee under the Conventioss, rieicessary for the applicant to be
outside his country of nationality and for him twldha well-founded fear of
persecution for reasons of at least one of thegreeinds enumerated in the
Convention.

In both his Protection visa application and hiseevapplication the applicant
described himself as a national of Malaysia. Thaiegnt arrived on a valid
Malaysian passport with a valid visa to enter Aaigr On this basis the Tribunal
accepts, that he is a citizen of Malaysia and lgamiade no claims against another
country and as he is outside his country of natitypdor the purpose of the
Convention, the Tribunal will assess his claimsegidValaysia.
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The Tribunal’s task in the present case is to amrsivhether the applicant fears
persecution, and if so, whether that fear is walifided. This task requires
examining the claims that he has raised and tlgeace that he has submitted, in
addition to relevant independent country informatio

The mere fact that a person claims fear of pergatir a particular reason does not
establish either the genuineness of the asseredfehat it is “well-founded” or that
it is for the reason claimed. It remains for thelagant to satisfy the Tribunal that all
of the statutory elements are made out: MIEA v &ubnor (1997) 191 CLR 559 at
596. Although the concept of onus of proof is nrapriate to administrative
inquiries and decision-making (Yao-Jing Li v MIMA497) 74 FCR 275 at 288), the
relevant facts of the individual case will haveowsupplied by the applicant himself
or herself, in as much detail as is necessarydblerthe examiner to establish the
relevant facts. A decision-maker is not requi@diake the applicant's case for him
or her: Prasad v MIEA (1985) 6 FCR 155 at 169-4Q3 & Anor v Renevier (1989)
91 ALR 39 at 45. Nor is the Tribunal required taept uncritically any and all the
allegations made by an applicant: Randhawa v MILGE294) 52 FCR 437 at 451.

The applicant in both his protection visa applizatand at review claimed that he
would suffer persecution if he were to Malaysiaduese of he is a homosexual. The
claim of homosexuality is within the Convention gnaol of ‘membership of a
particular social group’ It is accepted that honxosgs may constitute a particular
social group. Even though no laws in Malaysia esglseoutlaw homosexuality in
Malaysia, having regard to relevant laws in Malayand country information (see for
example the US Country Report 2009 (11 March 2016¢) Tribunal accepts that
“homosexual men in Malaysia” constitute a particslacial group within the
meaning of the term in the Convention and pronoonasgs by Australian Courts,
notably the High Court of Australia #pplicant A and Anor v (1997) 190 CLR 25
case and also iapplicant Sv MIMIA [2004] HCA 25. InApplicant S Gleeson CJ,
Gummow and Kirby JJ gave the following summary fgples for the
determination of whether a group falls within thedidition of particular social group
at [36]:

... First, the group must be identifiable by a chtastic or attribute common to all

members of the group. Secondly, the charactestattribute common to all

members of the group cannot be the shared feagrepution. Thirdly, the

possession of that characteristic or attribute rdissinguish the group from society

at large. Borrowing the language of Dawson J iplgant A, a group that fulfils the

first two propositions, but not the third, is mgral"social group” and not a
"particular social group". ...

No submission or arguments have been submitteglation to any other Convention
ground. The ground of ‘membership of a particutarial group’ is therefore the
Convention ground; and for the purposes of s.94he essential and significant
reason for the persecution claimed by the applicant

The applicant does not claim to have suffered seri@mrm at the hands of the
authorities in the past, in that he did not comthadverse attention of the
authorities in connection with his claim of homasaity. Although it is noted that he
claims to have suffered from having to keep his beexuality a secret because of the
laws and societal intolerance of homosexuality @aysia; and as a consequence of



66.

67.

68.

69.

70.

71.

the events he claims led to his fleeing Malayseldst his family and his business,
and that it ‘ruined his life’.

Future conduct, future harm

The question is whether the applicant faces adteahce of persecution amounting to
serious harm if he were to return to his home aguoitMalaysia.

The Tribunal indicated to the applicant at différemes during the course of the
hearing that it was experiencing difficulties witte credibility of his oral evidence
relating to his claims and account of events.

The Tribunal put to the applicant that it found dial evidence relating to his
business to be vague, evasive, and inconsisteme sgpects appeared difficult to
accept as credible. Stating that he believes teabss ceased operating but he
believes [Mr A] is operating under a different namet being able to contact [Mr A]
simply because he has changed his phone numbepiieant’s family went to the
business site but the office was empty, more etf@ag not made to recover his share
of what he described as 60% share in a substénuisahess. While the business does
not appear to be immediately relevant to the cldongrotection, his apparent
unwillingness to be forthcoming about this issusad doubt about his truthfulness
and reliability the Tribunal might place on hisdsnce generally.

The Tribunal put to the applicant that he repeatstiited that homosexuality is
illegal in Malaysia and attracts severe sanctianst that it is socially unacceptable.
Homosexual men do not trust to disclose their haxaality to anyone or share
information about homosexuality unless they havaldished that it is safe to do so.
Then it put to him his account of booking the hoteim with one double bed in [City
2] for two men. His description of answering thedfor room service. His first
response that the layout of the room was suchitvat the door [Mr A] would not
have been visible. But when it was suggested tothaha hotel goer would know to
expect room service staff to wheel in a trolleplace the order onto the table, he did
not disagree. He gave a different response that btaff do not ask and do not care.
The Tribunal said to him that it does not acceptassistent that staff in the hotel
would not have similar views as he described othekdalaysian society; and that he
would be confident that they would not report therse as he described.

The Tribunal also put to the applicant that it fduhe whole account he described of
the incident at the hotel in [City 2] to be implés and lacking in credibility. From
the account that his wife followed him for a perimfctsome two hours to the hotel,
however he did not sense or notice that he wagldellowed, the unlikelihood that

in the 20 — 30 minutes between the time he chetkadd when his wife appeared at
the room, he and [Mr A] had showered, he had afreadered room service and he
expected it to have arrived in that time, to theoamt of the confrontation and the
days that followed, it all lacked credibility.

The Tribunal also put to the applicant that it fdumprobable and lacking in
credibility his account of avoiding the Malaysiammigration authorities but he
applied for a new passport, crossed the land bavdbrSingapore, both out of and
into Malaysia by simply ‘flashing’ the outer covalrhis Malaysian passport.
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The Tribunal also found implausible that the apgiicled a secret homosexual life
with a group of men for six to seven years and wesvare of any places,
organisations and public events about homosexXeahliMalaysia.

In his written statement submitted with his visalagation, the applicant stated that
he had wished to live in a homosexual relationghip [Mr A], the Tribunal found
inconsistent that the applicant made no menticengfrisk that might have been
posed to [Mr A] in his account of the event whictpesed him and [Mr A] to
possible police attention. He did not indicate thetvarned [Mr A] or that [Mr A]
took any steps such as the applicant took to ameydpolice action. The applicant
made no effort to give effect to his statement Heatvished to live in a homosexual
relationship with [Mr A]. The Tribunal found this be lacking in credibility.

The applicant has told the Tribunal that sincevarg in Australia he has not had a
homosexual relationship and therefore there isvideace before the Tribunal that he
has a male partner. In fact the applicant statatlhé intends to keep secret his
homosexuality in Australia as he “wanted a cleant’sT his is highly inconsistent

with his claim that he chose to come to Austrahidtte basis that it is an open society
which accepts or tolerates homosexuality.

The Tribunal noted that the questions regardingtwieapplicant knew about the
gay scene in Malaysia were discussed in the fadtqf the hearing. At the
resumption a few days later, the Tribunal askedafficant about his social life in
Australia, very quickly in response to this questithe applicant presented the
business cards referring to two gay clubs in MetheuHe told the Tribunal that he
happened upon these places by driving around. Tibaeral put to the applicant that
the two places seemed to be well out of the aresxavhe lives. It noted to the
applicant that the Tribunal is familiar with theesits where those two places are
located. In particular the Tribunal noted to hiratth is very familiar with [Suburb

E]. It noted to him that [Suburb E] is known foninag a large gay scene It put to the
applicant that [street deleted: s.431(2)] is a vegyrow and short one-way street
[details deleted: s.431(2)]. It comprises a few lfimasinesses and some apartment
blocks. Its entry from the main thoroughfare isiwery awkward location and unless
it is a destination, it is easily missed. It puthie applicant that it is highly improbable
that one would ‘happen’ upon a gay club in suctrees, especially as it would be
much easier to locate others in more accessibéitots in [Suburb E]. The Tribunal
does not accept the applicant’s evidence that ppdred upon these places or that he
frequented them. The Tribunal does not acceptiigaapplicant has visited either of
these two places. It is the Tribunal’s view thahlas submitted the cards to give an
impression that he has some knowledge of the gayesin Melbourne as he might
have correctly anticipated a question given he asked a similar set of questions
about Malaysia and had the benefit of a few daysuadment.

The Tribunal also put to the applicant significentionsistencies between his written
statement and his oral evidence regarding his $expa&riences with other men. In
his written statement the applicant stated thatthged having sex with male
prostitutes, then in 2005 he began a relationsliip (Mr A]. In his oral evidence he
said that had his first sexual experience with f\lin 2003.

The Tribunal also put to the applicant other andh@ges less significant
inconsistencies such as his claim that he did pplygor protection soon after he
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arrived in Australia on the basis that he had etquepVir C] to arrange a visa to
enable him to remain in Australia but when he ctortbe view that [Mr C] was not
forthcoming with his promise, he proceeded to paistner options and was finally
advised that he could apply for protection. It pethout to the applicant that even
though he claimed to have worked for [Mr C] for e@al months he was unable to
provide the name of the factory with confidencé®address. By contrast, a job he
has held for around one month, when asked, helyagaire the full name of the
business and its address. While it seems unrefatiénad applicant’s claim and less
significant among inconsistencies, it added furtieubt in the Tribunal’s mind in
respect of the applicant’s truthfulness in his ohegivith the Tribunal. It also cast
doubt on whether he did have the arrangement mexdibto have with a man called
[Mr C] and it undermines the applicant’s reasonrfot applying for protection earlier
if indeed he had a well-founded fear.

The Tribunal invited the applicant to comment oa ithconsistencies and the
credibility issues it put to him. He was grantedaaipurnment to confer with his
migration agent. Upon resumption, the applicantigration agent made an oral
submission to the Tribunal stating that his clermghes to respond in writing. The
Tribunal indicated that it will accept a responsevriting but confirmed with the
applicant whether he wished to present any argusy@rgive oral evidence in
response to the credibility issues at the heatitggconfirmed that he wished to make
a written submission in response.

The Tribunal has taken into account the submisabmve provided after the hearing
and finds that it does not resolve its concernangigg the credibility issues it put in
detail and at length to the applicant. The submisdgioes not respond to a number of
inconsistencies which were put to the applicantvahith were of concern to the
Tribunal. Those inconsistencies remain unresolVéeé. Tribunal has taken into
account the cultural differences and sensitivitiesvery aspect of its consideration of
the applicant’s claims and in its examination &f ¢laims and evidence.

On the basis of all the evidence before it andath@ve discussion, the Tribunal does
not accept the applicant’s claim of having beenfarow being a homosexual male,
or that he was perceived to be a homosexual malalaysia. The Tribunal does not
accept the applicant’s account of the event ahtiel in [City 2] to have taken place.
It does not accept that the applicant’s wife digged him with another man in an
apparent situation of a homosexual meeting. Thieuhial does not accept that the
applicant has had a homosexual relationship withAlor that he had sexual
relations with him or other men in Malaysia or indralia. The Tribunal does not
accept the applicant’s claim that he believes fis fas filed for divorce on the basis
of the applicant being a homosexual or that shegpezd him to be a homosexual.
The Tribunal is of the view that the applicant Fatwricated this evidence for the
purpose of obtaining a visa to remain in Australiae Tribunal accepts that the
applicant may fear returning to Malaysia, but o Itasis of the evidence before it, if
he does have such a fear, the Tribunal does nepatuat it is for a Convention
related reason.

In sum, the Tribunal finds that the applicant doesface a real chance of persecution
now or in the reasonably foreseeable future becaluseembership of the particular
social group ‘homosexuals in Malaysia’ if he wesedturn to Malaysia. Further the
Tribunal finds that the applicant does not a wellffided fear of persecution for any
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Convention related reason now or in the reasorfalbdseeable future if he were to
return to Malaysia.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does
not satisfy the criterion set out in s.36(2)(a)dgorotection visa.

DECISION

The Tribunal affirms the decision not to grant épgplicant a Protection (Class XA)
visa.



