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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to beciizen of Ethiopia arrived in Australia [in] Mar@002

and applied to the Department of Immigration aniz€nship for a Protection (Class XA)
visa [in] December 2007. The delegate decidedfteseeto grant the visa [in] February 2008
and notified the applicant of the decision andrlegrew rights.

The applicant sought review of the delegate's dwtisnd the Tribunal, differently
constituted, affirmed the delegate's decision $ieptember 2008. The applicant sought
review of the Tribunal's decision by the FederapMuaates Court and [in] October 2008 the
Court set aside the decision and remitted the miattine Tribunal to be determined
according to law

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underReédugees Convention

The matter is now before the Tribunal pursuanh&drdernof the Court.
RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

In support of her protection visa application tplecant provided a detailed statement of her
claims. According to her statement she was borjdate deleted: s431(2)] in Dire Dawa,
Ethiopia and is of Oromo Ethnicity. She arriveddnstralia on or about [date deleted:
s431(2)] March 2002 on a Prospective Marriage arshmarried her husband [husband’s
name deleted: s431(2)] on or about [date dele#it(2)] March 2002. On or about [date
deleted: s431(2)] August 2006 a delegate of theaDepent made a decision to refuse the
applicant a permanent spouse visa and this deacigasraffirmed on review by the Migration
Review Tribunal on 2 November 2007. The applicaehtmade a request for Ministerial
intervention pursuant to s.351 of the Act on orwiljdate deleted: s431(2)] November 2007.
The request was refused

According to the applicant’s claims she grew ughvhiér parents and siblings in Dire Dawa
and realised from an early age that Oromo peopkghiopia are considered to be second
class citizens, and she was bullied and discrimthaggainst. When she was about sixteen or
seventeen, around the beginning of 1995, her fathéitwo of her brothers became members
of the Oromo Liberation Front (OLF), and they attect OLF meetings and raised money to
support the OLF. According to the applicant’s claiher father and brothers were harassed
and targeted by the authorities on account of BéiF membership, and the authorities
would come to the family home to search it andrtest her father or brothers, which was
frightening. The applicant was not a member of@hé but believes in the liberation of the
Oromo people.

According to her claims, in or about 1995 when Ishé stopped attending school the
applicant started to move between Dire Dawa andsd8daba looking for work and
undertaking a home economics course. Her fatherawasted numerous times for reasons of
his OLF membership and sometimes imprisoned foeekwOnce he was imprisoned for
three months. Sometimes the applicant’s brothers aiso taken by the authorities. The
family lived in fear.

According to the applicant’s claims, after a perafdharassment by the authorities her father
began moving around from place to place, both todaarrest and to learn more about
supporting the OLF. The applicant was afraid tihat might be arrested or interrogated for
reason of her father and her brothers’ activifieem about 1996 until 1997 the applicant
was working in Addis Ababa, and in about 1998 dheed the process of applying for a
Prospective Spouse visa to join [husband’s nametetl s431(2)] in Australia. According to
her claims, and on the basis of discrimination mgfaier as an Oromo, the applicant had to
bribe an official to obtain a passport
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According to the applicant’s claims, after heraatiin Australia in 2002 she stayed in
contact with her family by telephone, but has beeable to reach any member of her family
since sometime in 2003. According to her claimsististressed and anxious about her
uncertainty regarding her family, and her own saifieshe returns to Ethiopia. According to
her claims she did not apply for protection eattiecause she had expected to be able to stay
in Australia on her spouse visa. She sought ledysta after her request for Ministerial
intervention was rejected.

According to her claims the applicant fears tha&t wfil be killed or imprisoned for reason of
her actual and imputed political opinion if sheuras to Ethiopia. She supports the aims of
the OLF and will be imputed with anti-governmentropn because of her father and
brothers’ activities. She fears that if she is im@ned she will be beaten or raped. She fears
that, because she is a woman, she is at gredtasfniape or other harm by the security
forces.

According to her claims the applicant fears shébéltreated as a second class citizen
because of her Oromo ethnicity and will be peragiehave anti-government or pro-OLF
political opinion, and therefore be at risk of atregmprisonment and beatings or death. She
has a readily identifiable Oromo name, and is op@de the way in which the Ethiopian
government treats Oromo people, and OLF supporters.

According to her statement, the applicant alsosfeaturning to Ethiopia for reason of her
status as a woman of Oromo ethnicity, becausessi@are that women in her position are
targeted for harm and rape. She fears the aud®iitithis regard but also fears that the
authorities will not protect her against harm gredy others who do not like Oromo people.

According to the applicant’s claims her mother \wagOrthodox Christian and her father was
Catholic, and she was raised in the Orthodox Gansthurch. However she became a
Jehovah'’s Witness in about 2002. She fears thatvéheot be able to freely practice her
Jehovah’s Witness religion if she returns to Etlaop

Accompanying the applicant’s statement was a cdpyenpEthiopian passport and a
translated letter from ‘Jehovah’s Witnesses, Addiaba’ dated [in] January 2008 stating
that the applicant had been a permanent attendbatatouncil at [suburb deleted: s431(2)]
between September 2001 and 2002, and althoughaptised was fulfilling all things
expected of Jehovah’s witnesses Also on the Depatathfile, although it postdates the
delegate’s decision is a copy of a letter from ansellor/advocate at [Organisation 1] stating
that the applicant had disclosed that she was #gxassaulted by a police guard during an
overnight imprisonment in Ethiopia in 2001 Thedettates that the applicant has difficulties
with anxiety and depression.

In support of her review application the applicardvided a further written statement, noting
that she had made an error on her applicationdoyrig off the name of one of her sisters,
[sister's name and date of birth deleted: s431@&)tording to her statement the applicant
prepared her protection visa application undereatgieal of pressure and found it difficult to
recall and talk about details of her life in EthemdHowever since then she has consulted with
social workers at [Organisation 2] and the Red €eo0xl has revealed further information to
these people regarding what happened to her inithiThe applicant states that she has
been ill with stomach pains, headaches, sleeplsssre vomiting and has commenced
various medications including anti-depressant naiiin and medicine to help her sleep.
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According to her statement the applicant was wigiher family in Dire Dawa around the
beginning of 2001 when the authorities took her ietiamily to the police station, where she
was separated from the rest of the family and rédgyea guard. The following morning she
was questioned about her father and two of hehbretand their activities and they slapped
her face. The family was released, except for gpieant’s father and two of her brothers.
The applicant’'s mother told the applicant that lsheé been beaten by the police. The
applicant’s father and brothers were released afteeek, and said that they had been
interrogated and tortured.

According to the applicant’s statement, since ttegdient in 2001 she has suffered increasing
memory loss and finds it difficult to answer quess, and considers what happened to her to
be shameful and embarrassing. She states that slkg@mely scared of returning to Ethiopia
where she fears being detained, interrogated,remttand raped.

Accompanying the applicant’s statement is a detaldomission from her representative
stating that the applicant fears persecution indpih for reason of her actual and imputed
political opinion in support of the OLF; her actaald imputed political opinion in support of
the withdrawal of and her continuing oppositioritte current Ethiopian government; her
Oromo ethnicity and her female gender. The subomssets out detailed country information
to support the applicant’s claims.

The applicant also submitted a copy of a repornfeoSexual Assault Counsellor at
[Organisation 3] stating that the applicant hasrated 18 counselling sessions and has
disclosed that she was raped by a prison guarthiofita in 2001. The report indicates that
the applicant experiences depression/suicidalityiedy, sleep disturbance, shame, hyper-
vigilance and intrusive thoughts. Also submittedupport of the review application is a
letter from a GP working pro-bono at the [Organm@a#] stating that the applicant is
severely depressed and has trouble sleeping. Tibe #so asserts that the applicant was
persecuted and raped in Ethiopia.

Theapplicant appeared before the Tribunal [in] Jun@92@ give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Amharic and English languages.

The applicant was represented in relation to thieveby her registered migration agent. The
representative attended the Tribunal hearing.

The applicant confirmed that she was born in DieavB, Ethiopia on [date deleted: s431(2)].
She confirmed that she travelled to Australia fdrch 2002 on a Prospective Spouse visa,
and married [in] March 2002. She confirmed thatwhs subsequently refused a permanent
partner visa and she sought Ministerial intervantrorespect to that refusal, but that the

requested intervention was not exercised, andsti@thereafter applied for a protection visa.

The Tribunal asked the applicant where she had migwand she stated that she grew up in
Dire Dawa with her five sisters and four brothensd that she had lived with her family prior
to leaving Ethiopia. She stated that she does mowvkvhere any of her siblings now are. The
Tribunal asked the applicant how she had comes® dontact with her siblings. She stated
that, around 2002 she had telephone contact witkahaly in Ethiopia, but that since 2003
she has had no contact with any member of her yaifiile Tribunal asked her how she had
tried to contact her family, and she stated thathsd tried to contact them but had not been
able to. She stated that she had tried the Reds®udghat they cannot find them. She stated
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that the situation is the same in respect to heers; that she had contact with them up until
2003 but has had no contact since. The Tribunadaike applicant whether she had been
able to find out what had happened to any of hailfamembers. She stated that she
couldn’t find anything.

The Tribunal told the applicant that it would liteeask the applicant some questions about
her relationship with her husband [name delete81&2)]. The Tribunal explained to the
applicant that there is information which is potaiy adverse to her claims before the
Tribunal in the form of written submissions to Department alleging that she is the half
sibling of her husband, and that her partner vgdieation had been contrived for migration
purposes. The Tribunal asked the applicant whesttheihas a sibling relationship with her
husband. She stated that she has no familial@akdtip with him. She stated that when they
were both young they had grown up together in Diagva, and he brought the applicant to
Australia as his fiancé. She stated that she hadezowhy anyone would have made these
allegations. The applicant stated that she ismg&e from her husband and that it is not a
good relationship. The Tribunal asked the appliedmtther she had any idea why someone
would make these allegations. The applicant saeddsthnot know and that she was “just
hearing it now”

The Tribunal asked the visa applicant why, givérha difficulties she has had, she had not
agreed to provide a DNA sample to disprove thegatiens. The applicant stated that she
could not provide a DNA sample because she is avdélfs Witness. The Tribunal put to the
applicant extensive research by the Tribunal wimdhicated that there was no obstacle in the
religious doctrine of Jehovah’s Witnesses to hewioling a DNA sample, and which
indicates that for the very reason that Jehovahta&¥ses are prohibited from giving blood,
the advent of DNA testing methods involving cellabs enables Jehovah’s witnesses to
provide DNA samples without compromising their gedus beliefs in any way. The
applicant produced a magazine article which inéiddbat, as a Jehovah’s Witness she
cannot give blood. The Tribunal acknowledged thattehovah’'s Witness’ doctrine prohibits
the transmission of blood and blood products, lbirited out that the provision of a DNA
sample requires only a swab taken from inside thatiln The applicant stated that “she
doesn’t know about that one.”

The Tribunal repeated to the applicant and theiegqmfs adviser that the Tribunal was
unable to find any information to indicate thatehdvah’s Witness could not provide a swab
for DNA purposes, and that the procedure involvedab taken from the inside of the
cheek. The applicant stated that she would “stiitk tver religion that she did not have to
give it.” The Tribunal asked the applicant if shasssaying that her religion prevented her
from providing a swab for DNA purposes. She stdted this was correct. The Tribunal put
to the applicant that the Tribunal had significeomcern about the applicant’s general
credibility arising from the adverse information thre Departmental file and her refusal to
undergo DNA testing in respect to her relationshiglhn her husband. The applicant’s
representative suggested that the applicant halde®ot asked, in the course of her protection
visa application, whether she would provide a sanfignl DNA purposes, and suggested that
the Tribunal put the question to her in light o tmderstanding, now, that she would not
have to give blood.

The Tribunal asked the applicant whether she wbaldilling to provide a swab for DNA
purposes The Tribunal explained that this wouldénthe credibility concerns which arose
from the questions regarding her relationship With husband to be put to rest. The Tribunal
told the applicant that there is no religious pbaion to her providing such a sample. The
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applicant said ‘no, she can’t.’ The applicant’sresggntative made submissions that the
applicant had become confused by this issue anddméusion had been compounded by the
conduct of site visits conducted by Departmentatefs to her home which had made her
fearful.

The Tribunal asked the applicant whether she hadaamily members in Australia. She
stated that she has no-one. The Tribunal notedhbatpplicant claimed to have experienced
bullying and discrimination in her childhood, arsgked her to describe this further. The
applicant stated that ‘it was just because of awn@ ethnic background, we were pushed
around and assaulted by other kids at school aed ®achers”. The Tribunal asked the
applicant whether she had suffered any other discatory experiences while growing up.
She stated that a lot of Oromo girls are rapeddopfe with authority. She stated that this
happened to her, too.

The Tribunal asked her when this had happenedappkcant stated that in 2001 the police
came to her house and took her and the rest dah®ly members into custody, and after
they were arrested they took the applicant to dlswamn separated from her family and a
policeman came and took her out the back of therand raped her there. She stated that
she tried to fight with him but couldn’t.

The Tribunal asked the applicant whether all offaarily members were in police custody at
this time. She stated that they were all in custay that it was at night. The Tribunal asked
her why all of her family had been taken into cdgtdShe stated that her two brothers and
her father were Oromo party supporters. She therdthat they were members of the
Oromo party — the OLF. The Tribunal queried why ploéice would have detained not only
the applicant’s father and two brothers, but ateoapplicant and all of her siblings including
the girls, and her mother. The applicant statetittteanext morning before she was released
two policemen took her to a separate room to iaggte her about her father and brothers’
activities. She stated that they then releaseddfalfe family members. She stated that her
mother had a bruise on her shoulder. She statéth¢nd@wo brothers and her father were
released after a week, and that the whole famibdliin fear after that.

The Tribunal asked the applicant whether she heslwved any medical treatment after she
was raped, or whether she had reported the inctdeartyone. The applicant stated that she
did not see anyone in Ethiopia and did not tellcargy but that she has received medical
treatment in Australia this year.

The Tribunal asked the applicant whether her matheisters had also been assaulted in any
way. The applicant stated that no-one told herkangt but that her mother had a bruise on
her and that one of her brothers showed that hdead punched in the face and his teeth
were loose. The Tribunal asked the applicant whiethe had discussed the incident of their
arrest and detention with her other family memiag¢r@ny time. She stated that other than
what she had told the Tribunal they did not talkaht.

The Tribunal asked the applicant whether the intiaéhich she had described was the only
incident in which she or her family members werested. The applicant stated that around
1995, because her father and brothers were OLF ersnithey’ kept arresting them and
releasing them, but around 1995 her father wasfeepliree months. The applicant stated
that her family would take food for him but nevamswhere he was, and that after three
months they released him. She stated that theima@gent was the one that she had described
which took place in 2001. The Tribunal asked thgliapnt whether her father had been
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charged with any offence by the Ethiopian authesitor knew the reasons why he had been
detained for three months. She said no, they h&icojut him in jail, and then released him
when they felt like it.

The Tribunal asked the applicant what type of palltactivities her father and brothers had
involved themselves in. She stated that they usdédvte political meetings and contributed
financially for the freedom of the Oromo peopleeThribunal asked the applicant whether
her husband had had any involvement with the Olbe. &aid no. The Tribunal asked the
applicant whether she had been a member of the Stiésaid she had not been a member
but had been a supporter.

The Tribunal asked the applicant what she had doesepport of the OLF. The applicant
stated that when her brothers or father askedohéake papers or pamphlets around’ she
would do that. She stated that she supported them@people because they are persecuted in
her country. The Tribunal queried whether it waly @wo of the applicant’s nine siblings

who were OLF members. She stated that this wasa@oit was her two older brothers who
were members.

The Tribunal asked the applicant to clarify that ta¢her’s period of three months detention
had been in 1995, but that he and the applicanbthers had been repeatedly arrested and
released prior to that. The applicant said yes.dpmicant then stated that they first became
OLF members in 1995 and after that the police cantesearched the house and took her
father and brothers who they repeatedly detainddtzan released between 1995 and 1996.
The Tribunal put to the applicant that she had ipresly stated that her brothers and father
were repeatedly arrested and released, and thrah#rdather was detained for three months
in 1995. The applicant repeated that the detentodsreleases all happened in 1995 and into
1996.

The Tribunal asked the applicant whether anythie) llappened to her father and brothers
after 1996. The applicant stated that they contirtheir involvement in Oromo organisation
but were not detained again after this period. Tileunal noted that the applicant had
described a further detention in 2001. The apptisaid ‘yes, with the whole family.’

The Tribunal asked the applicant if she had anw\ae to why the authorities would have
repeatedly arrested her father and brothers betd@@h and 1996, and then ignored them for
some five years despite their continuing politigetivities. The applicant stated her father
moved from place to place to avoid detention, bat they were all in fear. The Tribunal
asked the applicant whether her brothers had marehd too. She said that they had.

The Tribunal noted that the applicant had earliatesl that she lived with all of her family
members before leaving Ethiopia. The applicanedtétat from 1996 until 1997 she moved
to Addis Ababa and was working there, and in 1988started the process of coming to
Australia. She stated that she was therefore insddaba most of the time doing courses
and dealing with paper work. She stated that shwelled to and from Dire Dawa from time
to time

The Tribunal asked the applicant why her father lanoathers had decided to join the OLF in
1995. She stated that they wanted to support tiigecd he Tribunal asked her why they had
joined at that particular time, and not sooner. @pplicant indicated that she did not
understand the question. The applicant then sthtgdhe thought it was because of
harassment and abuse because of their ethnicityhaiushe didn't really know because she



56.

57.

58.

59.

60.

61.

had only been a girl of about sixteen or seventéba.Tribunal asked the applicant why she
had not, herself, joined the OLF. She stated thatsd just been a supporter and because of
her religion she was not allowed be involved ined. The Tribunal pointed out that she

had stated that she had, in fact, been involvembiitics, undertaking activities such as
distributing printed materials for her brotherseTdpplicant stated that this had been before
she became a Jehovah’s Witness halfway through, 2@tdn she converted to that religion
and ceased all political involvement.

The Tribunal asked the applicant whether she it Jehovah’s Witness in her family.
She responded that this is correct. The Triburiedser why she had joined this church.
She stated that she had joined because of hedfiggstimony. The Tribunal asked the
applicant what had attracted her to the Jehovathtséas church. The applicant stated that
they believe in one God. The Tribunal pointed bt the Christian church in general
believes in one God, and queried why the applichose to practice in the Jehovah’s
Witness church in particular. The applicant staked other churches believe in the Holy
Trinity but the Jehovah’s Witnesses believe thatehs only one God called Jehovah.

The Tribunal asked the applicant whether thereotrer distinctions between the Jehovah’s
Witness teachings and those of other Christianattaes. The applicant stated that the
Jehovah’s Witnesses have no involvement in pofitlesy respect human rights; they are not
involved in wars and they are discriminated agam&ithiopia. The Tribunal asked the
applicant in what ways Jehovah's Witnesses areidistated against in Ethiopia. She stated
that the majority in Ethiopia are Orthodox or Cdithand that ‘they’ don’t want anyone to
convert to Jehovah'’s Witnesses and the governnoesntt accept them, and public worship
is not officially allowed.

The Tribunal asked the applicant whether she fearsecution in Ethiopia because she is a
Jehovah’s Witness. She said yes. The Tribunal as&edhat persecution she fears for
reason of her religion. The applicant stated ting can be isolated or lonely and be unable to
practice her beliefs.

The Tribunal asked the applicant whether she astantEhovah’s Witness church in
Australia. She stated that she did not know wheigotbut now goes to her local church in
Caulfield. She stated that, because of the langhageer, they give her articles which she
mostly reads at home. The Tribunal asked the aglicow often she attends church. The
applicant stated that they used to come and pickip@nd take her every Sunday, but lately
because she is stressed and unwell she hasn'tgaeherch, and they just give her books
and articles to read. The applicant stated thahakalepression, and if she goes to church
she does not listen.

The Tribunal asked the applicant whether she wgag#hat she does not mix with any
other Jehovah’s Witnesses. The applicant statedhibg used to send two people to teach
her at home but now she is busy with her appointsainthe [Organisation 4 and
Organisation 1], so they just put material in thelrfor her.

The Tribunal put to the applicant that indepenaenintry information before the Tribunal
does not indicate that there is any restrictiod@movah’s Witnesses practicing their religion
in that country. The applicant stated that theesaalot of problems and that maybe no-one
talks about it.
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The Tribunal asked the applicant whether she hgdranble in departing Ethiopia. The
applicant stated that she paid a bribe to get spoas The Tribunal asked her why she had to
pay a bribe, and she responded “because of mycdthand Oromo background”

The Tribunal noted that the Oromo people comptisddrgest ethnic group in Ethiopia, and
that there are millions of Oromo people living Ivat country. The Tribunal indicated that it
did not seem probable that a person would havditfieulties that the applicant claims for
reason solely of ethnicity. The applicant stated tthey all have the same problem”.

The Tribunal asked the applicant who she had peadtibe to. She said “one of the

officers.” The Tribunal asked her which officerparticular she had paid the bribe to. She
then said “the immigration people.” The Tribunaked her how much she had paid as a
bribe to obtain a passport. The applicant statatishe can’t remember, as it has been a long
time.

The Tribunal asked the applicant whether she egpeed any difficulty in obtaining a visa.
The applicant stated that it was a problem asawas very difficult to get. The Tribunal
asked her why it was difficult, and she repeated ithwas very difficult to get a visa.

The Tribunal noted that the applicant was a clErOrganisation 1], and that she had told
her counsellor there in 2008 that she had beerdrapgEthiopia, after she had disclosed this
information to her legal adviser and to a Red Cwgker The Tribunal asked the applicant
why she had not told anyone before this, notingithd008 she had been in Australia for
some six years. The applicant stated that shediaddhér husband. She stated that it was very
shameful to talk about this, and that it was hentinaing this that caused the conflict
between her and her husband. She stated that ineatally and emotionally difficult for

her, as it was a shameful matter in her culture.

The Tribunal asked the applicant why she had dddidl¢ell her lawyer that she had been
raped. The applicant stated that this was becdube aounselling at [Organisation 1]. The
Tribunal noted that records from [Organisationridicated that the applicant first told her
lawyer about the incident, prior to telling her osellor at [Organisation 1]. The applicant
said ‘yes’.

The Tribunal asked the applicant whether she wgisgahat her disclosure of her rape
caused the problems with her marriage. The applstated that this was one of the
problems. She stated that “he also gambled” andhhbd a lot of problems.

The Tribunal asked the applicant when she hadhetchusband that she had been raped in
Ethiopia. She stated that she forgot. She then“sartdt remember.”

The Tribunal asked the applicant why she feargmetg to Ethiopia The applicant stated that
because she is an Oromo woman and they will kill tagpe her and detain her because she is
an Oromo member. The Tribunal asked the appli¢drdrifear of persecution in Ethiopia is
because she is an Oromo. She said ‘yes’, andttisadlso because she is a woman. She
repeated that they will kill her, assault her arrést her. The Tribunal asked the applicant
why the authorities would arrest her. She statatitiwas because of her father and her
brothers and because she is an Oromo. She thed #tat she would commit suicide in
Australia rather than return to Ethiopia. She stéibat she ‘will commit suicide here.’
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The Tribunal noted that the applicant has beenustralia for approximately eight years, and
has stated that she has had no contact with Heerfat brothers for approximately six years,
and has no political involvement, and questioneg imHight of these circumstances, she
thought she would be a target for persecution sxatiher father and brothers. The
applicant stated that she is an Oromo and a womatsaexposed to be arrested, killed,
raped and assaulted and does not know where hdy fanShe stated that “this is another
depression for me.” She then stated that “therstdta lot of problems,” and repeated that
she does not know where her family is, or whethey tare arrested or are still alive.

The Tribunal told the applicant that the Tribunatepts that living as a person of Oromo
ethnicity in Ethiopia might give rise to certairifdiulties, but that the Tribunal wished to
understand why she considered herself, in partictdébe at risk of persecution from the
Ethiopian authorities. The applicant stated thatfaiher and brothers are actively involved
in an Oromo organisation.

The Tribunal again noted that the applicant haeémevidence that she has had no contact
with her father or brothers since 2003, and queni®a, therefore, she could know that they
remain actively involved in an Oromo organisatidhe applicant stated “but still because
I’'m Oromo.” The applicant then stated that she natsfeeling good, and had a pain in her
head. She stated that her head is not right whetasks about “rape and stuff.” The Tribunal
acknowledged that it is a very difficult thing famperson to discuss a rape. The Tribunal
noted that it takes seriously the applicant’s d&ses that she will commit suicide in
Australia, and requested that the applicant’s sprtative make contact with the applicant’s
counsellor at the [Organisation 4] or at [Organdsail] in respect to the assertions made in
the hearing The representative agreed that shedviolldw the matter up, and noted that
counselling staff at [Organisation 1] were awaré¢hef applicant’s suicidal impulses. The
applicant’s representative stated that she woulkkenti@e necessary phone calls, and the
Tribunal thanked her for agreeing to do so.

The Tribunal invited submissions from the appliterépresentative. The representative
stated that country information supported the agpli's claims to fear being arrested for
reason of her actual or imputed political viewsaasOromo, and that her claims in this
respect are not far fetched. She stated that {hiecapt could, as an Oromo woman, also
have imputed political opinion for reason of thdifpzal activities of her male relatives. The
representative stated that the fact that the agoglicannot find her family, who may be in
hiding, indicates that the applicant might be s herself. The representative stated that the
applicant had feared returning to Ethiopia forgltime, and she could not say whether or
not the applicant had stayed in a miserable mariaga long time because of fear of
returning to Ethiopia, and that this may be andatbr of her fear. The adviser asked the
Tribunal to take into account that the applicarg &a impaired capacity to answer questions
clearly. The representative foreshadowed that shghtrprovide a written post-hearing
submission.

The Tribunal asked the representative why, giveraibplicant’s evidence that she had told
her husband about her experiences in Ethiopiaapbécant had not considered asking her
husband to provide evidence in support of her apptin. The applicant stated that she has
been separated from her husband for a year anti¢hatisband wants to divorce, and that
they are in the process of divorcing. The Tribuaeled the applicant why her husband wants
to divorce and she stated that she doesn’t know why

Post hearing submission
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By letter dated [in] July 2009 the Tribunal recel\aepost hearing submission from the
applicant’s representative. The submission sthtswith reference to the applicant’s claims
that her family were targeted in or about 1995 tanithe Tribunal’s questions in relation to
why her family were not then targeted again uriddw 2001, the applicant had explained
that her father and brothers were moving arourad arld also that she herself had relocated
to Addis Ababa and may not have known about probl#rat her family was facing.
According to the submission, country informatiorasistent with the applicant’s claims
that her family members were targeted in 1995 @61&nd again in 2001, in part because of
election periods in Ethiopia. According to the sugBion, recent country information
indicates that the Ethiopian government is becormnogeasingly repressive in the lead up to
elections in 2010, and is likely to target oppasitsupporters or those they perceive to
support an opposition party or the OLF, or peoph® Wwave family members who are
political dissidents.

By letter dated [in] September 2009 and pursuast4@4A of the Act the Tribunal wrote to
the applicant inviting her to comment on or resgotasinformation which the Tribunal
considered would, subject to her comments or resghe the reason, or part of the reason,
for affirming the decision that is under review.elparticulars of the information were set out
as follows;

. “In your Statement of claims dated [date] Decen#i#)7 you stated thésince 2003, when |
have contacted my family by phone or letter the®lbeen no response. | am not sure but my
family could have been fearful that the Governnhek tapped the telephone and were listening
into our phone calls, and they did not want to tltlout their problems over the telephone. Since
this time | have not known where my family aresThakes me extremely worried. | cannot
contact any member of my family.”

* In your evidence before the Tribunal at the Trddumearing on [date] June 2009 you stated that
you grew up in Dire Dawa with your five sisters dadr brothers and that you lived with your
family before you left Ethiopia, and that you nader know where any of your siblings or your
parents are as you lost contact with your familizthiopia in 2003 and were unable to make
contact with any member of your family.

* In contrast with this evidence you provided detaflgour family composition in your
Application for Migration to Australia by a partng@ubclass 300 visa application) lodged on
[date] April 2002. In that application you statéat four of your siblings; [names], were resident
in Kenya.

This information is relevant to the review becatlsedifferences in your accounts regarding the
whereabouts of your family members and the circanests of your loss of contact with them
may raise doubts as to the veracity of your clagarding your loss of contact, and your
inability to make contact, with anyone in your fami

You are invited to give comments on or respondhéoabove information in writing.”

By letter dated [in] September 2009 the applicargfgesentative wrote to the Tribunal
enclosing a Statutory Declaration of the applical#p dated [in] September 2009 in response
to the Tribunal’s letter. The applicant’s Statut@gclaration states;

Cn | first started the process of applying to comé\ustralia in 1998. In my
Statutory Declaration made on [date] December 280paragraph 11 | noted that it was in
1998 that | started this process. | have also dtéata copy of my original prospective
(spouse) visa application form dated [date] Febryua®98. At that time my brothers [names]
were forced to flee Dire Dawa on account of beargéted because of their activities in
support of Oromo independence. My brothers hadke tmy sisters [names] with them. My
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brothers also took my sisters because my fatheralsasalways moving around on account
of his own political activities and my mother was well. She suffered diabetes and other
health problems such as high blood pressure. Toay tny younger sisters with them to
protect them and keep them out of harm’s way nkthiy brothers were on the border of
Kenya and Ethiopia around this time and this is vtlsgates they and my sisters were in
Kenya on that form signed 1998.

| couldn’t take my younger sisters at the time losea was also moving between Addis
Ababa and | had applied for a visa to come to Aalgtrand | thought | could be leaving
Ethiopia soon. On that 1998 form it also confirrnattfnames] were of unknown
whereabouts so they could not care for my youngégrs either. My other sisters [names]
and my brother [name] were old enough to look aftemselves so they stayed at home with
my mother.

In 2001 my family and | were arrested, as | havitimed in my statutory declaration made
on [date] May 2008. We were arrested on accoumhpfather’'s and my brothers’ [names]
political activities.

When | arrived in Australia, my husband completgdspouse form lodged on [date] April
2002. He obviously just copied over the informatiarthe 1998 form without thinking. In
truth, | cannot even remember filling in the 206&1 or didn’t even remember it existed. |
suffer from severe memory loss and | have fouhdrd to even recount these details to put
in my Statutory Declaration. My adviser had to explthe process to me again and why this
form existed. | obviously must have signed thisifout | cannot remember it. As outlined in
my Statutory Declaration made on [date] Decembd&d720ny husband had a mental illness,
and was addicted to gambling, and perhaps did agtgroper attention to information about
my family, either in relation to what | had tolchihebout my family or where they were, or
simply when he was filling in the form he did redlrse or think about filling it in properly.

My family were not in Kenya in 2002, they were thi@pia. | hope the Tribunal can accept
my explanation in this regard. At the moment | acirfg more difficulties as | have been
asked by my husband to leave my house. He owhstise and now | have nowhere to go.”

Attached to the applicant’s statutory declarat®a copy of the “family details” of the
applicant written down at question 67 on a visadiappon form completed, according to the
applicant, in 1998.

FINDINGS AND REASONS

The applicant travelled to Australia on a validiBfian passport and states that she is a
national of Ethiopia. She has provided evidenceesfbackground in Ethiopia. The Tribunal
finds that she is a national of Ethiopia and thafor the purposes of the Convention the
Tribunal has assessed her claims against Ethigdi@acountry of nationality.

In determining whether an applicant is entitleghtotection in Australia, the Tribunal must
first make findings on the claims the applicant hmegle. This may involve an assessment of
the applicant’s credibility. In assessing credtijlit is important to be sensitive to the
difficulties often faced by asylum seekers. Thedfiéof the doubt should be given to asylum
seekers who are generally credible but unablelistantiate all of their claims. That said, the
Tribunal is not required to accept uncritically amyall allegations made by the applicant. In
addition, the Tribunal is not required to have téhg evidence available to it before it can
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find that a particular factual assertion by an mapit has not been made out. Moreover the
Tribunal is not obliged to accept claims that a@nsistent with the independent evidence
regarding the situation in the applicant’s coumtiyationality. Se&kandhawa v MILGEA
(1994) 52 FCR 437 at 451, per Beaumorgelvaduri v MIEA & Anof1994) 34 ALD 347 at
348 per Heerey J aritbpalapillai v MIMA (1998) 86 FCR 547. If the Tribunal makes an
adverse finding with confidence in relation to aten@l claim made by an applicant, but is
unable to make a finding with confidence, it musigeed to assess the claim on the basis
that the claim might possibly be true.

The Tribunal has considered the applicant’s cldmrfear persecution for reason of her
political opinion in support of the OLF; her impdtpolitical opinion for reason that her
father and two of her brothers were politicallynaetOLF members; her Oromo ethnicity; her
membership of a particular social group of Oromanega; and in respect to her religion as a
Jehovah's Witness.

Before going on to deal with the applicant’s speafaims of persecution, the Tribunal
observes that during the course of the review agptin a number of significant

discrepancies in the evidence emerged that dett&ce both the plausibility of the
applicant’s claims and her overall credibility. Beancluded a number of instances where the
claims made by the applicant in her protection gigplication conflicted with the oral
evidence provided at the Tribunal hearing. Althotlghapplicant provided a range of
explanations for the inconsistencies in the evidefar the reasons set out below, the
Tribunal has serious concerns about key aspet¢keapplicant’s evidence.

The Tribunal has had regard to the applicant’s evadence. As indicated to the applicant in
the course of the hearing, the Tribunal has corscabout aspects of her evidence which the
Tribunal found to be extremely vague and lackingetail. The applicant did not always
respond to the Tribunal’s questions, and when gtharswer the Tribunal’s questions her
answers were brief and provided little additionetlad or explanation in support of her
claims. At several instances in the hearing theiegm responded to the Tribunal’'s questions
by stating that she was getting a pain in her heathat she could not remember. At one
point in the hearing she responded to the Tribsrgliestions by asserting an intention to
commit suicide in Australia rather than return thigpia.

While the Tribunal accepts that the applicant mgyeeience some memory difficulties, her
answers at the hearing were generally clear, diiveit, and she did not, for the most part,
express any difficulty in recalling particular ideints or events. The Tribunal is satisfied that
the applicant had a fair hearing in which she wasrgevery opportunity to provide evidence
in support of her claims. Where her evidence wasifscantly inconsistent with that
previously provided, or where the applicant did aaswer the Tribunal’'s questions at all, the
Tribunal does not accept that this was necessdugyto deficiencies in her memory.

The Tribunal has taken into account the submisdiams [Organisation 1] and from a doctor
working at the [Organisation 4]. The Tribunal adsepat the applicant experiences
depression and anxiety together with other symptoinisose conditions as described.
However on the evidence before it, and for theaesagiven below, the Tribunal does not
accept that these conditions arise as a conseqoépeesecution of the applicant in
Ethiopia.

There is credible evidence before the Tribunahenform of detailed allegations made to the
Department of Immigration and Citizenship thatdpglicant married a member of her
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family in a marriage which was contrived for imnagon purposes. Although the applicant’s
application for a spouse visa is not directly ral@vto the protection visa application which is
the subject of review, the Tribunal neverthelesssaers that the earlier visa application
process has significant relevance to the credjtmlitthe applicant’s claims for protection.

At the Tribunal hearing the Tribunal discussed wit@ applicant that there is evidence before
the Tribunal, in the form of allegations made te Bepartment in respect to the applicant’s
spouse visa application that she entered into aiagarwith her brother or half-brother in a
contrived marriage for the purposes of immigratidine applicant stated that she was
unaware of these allegations and was “just headooyt this now.” However this

information was comprehensively discussed withagglicant by the Tribunal, differently
constituted at an earlier hearing, and was alsagolér in writing under the provisions of
s424A of the Act, and to which the applicant regjezhin writing [in] July 2008.

In SZEPZ v MIMA2006] FCAFC 107, a Full Court of the Federal Gdaund that where a
Tribunal decision has been set aside by a courttethatter remitted for reconsideration
owing to a jurisdictional error, it does not folldhat all the steps and procedures taken in
arriving at that invalid decision are themselveslid. The Tribunal still has before it the
material that was obtained when the decision thdtldieen set aside was made and is obliged
to continue and complete the particular review,gmhmence a new review. The Court held
that insofar as s.424A(1)(a) refers to a stateiaflmr mental process of determining if the
information is information that is the reason ortyd the reason for affirming the delegate’s
decision, it must be taken to refer to the stateioid or mental process of the particular
Member. However, the Tribunal must give the infotiora In that case, the previous
Member had sent a s.424A letter. The relevancheoirtformation remained the same for the
Member who completed the review, and accordindjigre was no failure to comply with
S.424A in relation to the making of the second sieai. It follows from this view that any
information given to the Tribunal for the purposéshe review prior to the reconstitution is
still before the Tribunal following the reconstitut.

The Tribunal noted that the applicant had refusaahdergo DNA testing to resolve the issue
of her relationship with her husband, citing claitm$¥e a Jehovah’s Witness and who cannot,
for religious reasons, give a blood sample for DpiAposes.

The Tribunal explained to the applicant that a Hleample is not necessary for DNA testing,
and that detailed independent research indicatib®utiambiguity that there is no obstacle in
the Jehovah’s Witness doctrine to the provisioDRA by means other than a blood sample.

Sources consulted by the Tribunal included;

. the Jehovah’s Witnesses Official Web Sitgp://watchtower.org/e/jt/article
accessed 11 June 2009

. a research paper submitted to the Michigan Stateetsity College of Law
which considers the differences of belief amongyah’s Witnesses
regarding the acceptability of “giving blood” andncluding that by the
submission of DNA through buccal swabs an individuealigious beliefs will
not be burdened: ‘The Shattering of a Solid RockiWl the DNA Act as
currently enforced by the Federal Government Seraistrict Scrutiny
Challenge under the Religious Freedom Restoratiif? Aall, Michigan State
University websitenttp://www.law.msu.edaccessed 11 June 2009
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. DNA Paternity Testing Information Site explainindNB sample collection
http://www.paternitytests.info/index.php/2008/03/aé4cessed 15 June 2009

. A testing laboratory in Australia, DNA Solutions iwh advises on the
common use of buccal (mouth) swabs or hair saniptdSNA testing
http://www.dnatesting.com.au/fag.html accessedutte 2009

. A BBC Website providing information on religionsclading Jehovah'’s
Witnesses http://www.bbc.co.uk/religion

The applicant’s adviser stated that the applicadtiever been directly asked whether she
would provide a DNA sample by means other thartrdmesmission of blood, and suggested
that the Tribunal ask the applicant whether shelevda so given the lack of any religious
prohibition on other means of DNA sampling. Theblinal asked the applicant whether she
was willing to provide a DNA sample by a means othan a blood sample, and the
applicant responded that she would not do so aatdstie refused to undergo DNA testing by
any means She was unable to provide a reason vehwahld not do so. The Tribunal told
the applicant that her refusal to undergo DNA tegtd allay any concerns in respect to her
relationship with her husband raised significaetdoility concerns for the Tribunal.

Given the lack of extrinsic sources to indicate egligious constraint on the applicant
providing a DNA sample, combined with the seriossnef the harm she claims to face if she
returns to Ethiopia including arrest, torture, rape death, the Tribunal considers the
applicant’s refusal to consider providing a DNA sdento allay the Tribunal’s credibility
concerns raises significant doubts about the vigratiher claims. The Tribunal gives
significant weight to the applicant’s insistencattBhe would not, by any means, be willing
to provide DNA evidence in respect to her relatiopsvith her estranged husband
[husband’s name deleted: s431(2)].

Political Opinion and Imputed Political Opinion
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The Tribunal has found the applicant not to be ibtedn key aspects of her evidence Her
claims in respect to her father and brothers’ alitinvolvement with the OLF and her own
support of the OLF were very vague and lacking ocatee, and the Tribunal does not accept
her claims.

The applicant has given evidence that her fathéman of her brothers joined the OLF in
1995 and were arrested and released several tni®9b and 1996. She has consistently
given evidence that they had no further problents thre applicant’s whole family was
arrested in 2001. This evidence has been suppbytdte submissions of the applicant’s
representative which state that country informatsoconsistent with the applicant’s evidence
that her family members were targeted in 1995 @61&€nd not again until 2001. This
evidence however is inconsistent with evidence idiexy by the applicant in response to the
Tribunal’s post-hearing letter dated [in] Septem®@®9 and sent under the provisions of
S.424A of the Act.

The Tribunal wrote to the applicant querying theevaabouts of her various family members
at the time she claims that an arrest of the efdirely took place in 2001. The applicant
responded in her statutory declaration dated [@gt&mber 2009 stating that her two older
brothers were forced to flee the Ethiopian authesiin Dire Dawa in or about 1998 because
they were being targeted for political reasonssThinot consistent with the applicant’s
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claims that her brothers experienced no problertis tive authorities in Ethiopia between
1996 and 2001.

In her statutory declaration [in] September 200¢h® Tribunal the applicant states that her
brothers fled, she thinks, to the border of Kenyd Bthiopia with her younger sisters
[sisters’ names deleted: s431(2)] to protect thathleep them out of harm’s way. The
Tribunal does not consider it plausible that twanmdno were fleeing the Ethiopian
authorities would take their younger sisters whoensgpproximately five and six years of age
with them for “safekeeping”. The Tribunal does aotept the applicant’s submissions in this
regard.

The applicant claims to have nine siblings who wer between 1962 and 1993. She has
given evidence that her father and brothers movewdna a lot to avoid the attention of the
Ethiopian authorities. She has also given evidématshe was living in Addis Ababa from
1998 but traveling to Dire Dawa on occasion. As paisto the applicant in the Tribunal’s
letter [in] September 2009 pursuant to s.424A efAlst, the applicant’s application form in
respect to her spouse visa application statesabaof her siblings were living in Kenya at

the time of the application in 2002 However shedlas given evidence that she was arrested
with all of her family members in 2001 at their ié&yvhome in Dire Dawa and that they were
all detained overnight, and that she was rapedysan officer.

On the evidence before it, the Tribunal does nogptthat the applicant was living in the
same place as her parents and all nine of henggbln 2001. Therefore the Tribunal does not
accept that the applicant was arrested along Withf &er siblings and her parents,
simultaneously, at their home on the same day @120

The Tribunal has taken into account the applicasulamissions that her estranged husband
filled out the 2002 application form by transcrigian earlier form However she has also
submitted that she cannot remember filling in tB82form or indeed the existence of that
form because of memory loss. The Tribunal doesaooept the applicant’s submissions in
respect to her memory loss. The Tribunal doesindtif plausible that her memory remains
intact in respect to key aspects of her evidensaipport of her claims but fails significantly
when she is asked to respond to information thpbientially adverse to those claims. The
Tribunal does not accept that the inconsistenci¢lse applicant’s evidence can be attributed
solely to memory loss.

On the evidence before it and taking into accolbatsignificant inconsistencies in the
applicant’s evidence, the Tribunal does not actiegitthe Ethiopian authorities continually
arrested and released the applicant’s father andtathers during 1995 and 1996 or that her
father was detained for a three month period atttme. The Tribunal also does not accept
that the applicant and her parents and siblinge weested and detained in 2001. Because
the Tribunal does not accept that the applicantavaested or detained in 2001, it follows
that the Tribunal does not accept that the applisas raped while in the custody of the
Ethiopian authorities, nor that she was slappedrbgfficer. The Tribunal further does not
accept that the applicant’s family members werenleal; as she claims, in detention in 2001.

The Tribunal does not accept the applicant’s clamrelation to her political opinion. The
Tribunal does not accept that she was involved witbupported the OLF, or that she
delivered papers or pamphlets in support of the Altfe Tribunal further does not accept
that the applicant’s family is missing and that Blas been unable to contact any of her
family members since 2003. Although the applica# imdicated in her submissions an
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intention to try to contact her family members tigh the Red Cross, there is no evidence
before the Tribunal to indicate that she has attechjp do so, or has made any other attempt
to contact any of her family members. On the ewigesvailable to it the Tribunal does not
accept that the applicants’ family members are imgssr of unknown whereabouts.

The Tribunal does not accept the applicant’s cldiat her father and two of her brothers
were members or supporters of the OLF, or that #tesnded meetings or raised money for
the OLF, or that they were targeted as a resuthéyEthiopian authorities. The Tribunal does
not accept that the applicant is a credible witmesespect to key aspects of her claims, and
finds her evidence in respect to her father anthlers’ political involvement to be vague and
lacking in any meaningful detail. Her evidence alsatains inconsistencies in the
circumstances and timing of her family’s targetimgthe Ethiopian authorities. The Tribunal
does not accept the applicant’s claims to fearguertson for reason of actual or imputed
political opinion in support of the withdrawal dfe current Ethiopian government, or her
continuing opposition to the current Ethiopian goweent, now or in the reasonably
foreseeable future should she return to Ethiopia.

Oromo Ethnicity

The applicant has claimed that she fears perseciuti&thiopia because she is of Oromo
ethnicity and has an identifiable Oromo name. Thibuhal has had regard to independent
country information in respect to Oromo people thigpia which it also discussed with the
applicant at hearing.

According to the official OLF website; the Oromangarise the largest ethnic group in
Ethiopia comprising up to 40% of Ethiopia’s popidatand Oromia is the largest of
Ethiopia’s 9 states. Oromo leaders and activigiseathat the repression of the Oromo
population constitutes a form of state terrorisrohstinat;

They do not have personal and public safety irr th@nes and communities. They
are exposed to massive political violence, humgint wiolations and absolute
poverty. Because of the magnitude of the Oromblpr, it is impossible to provide
a numerical face to the devastating effects ofeviok, poverty, hunger, suffering,
malnutrition, disease, ignorance, alienation, amgelessness. Since the Meles
regime is weak and lacks legitimacy, accountabifityd professionalism, it could not
and cannot solve these massive and complex prohl&tete terrorism is a
systematic governmental policy in which massivderoe is practiced on a given
population group with the goal of eliminating arghlaviour which promotes political
struggle or resistance by members of that group.

The same writer also makes the claim that the wildf has become almost synonymous
with the Oromo people, with the regime’s actionssistent with the destruction of both;

With the increasing intensity of the Oromo natiomalvement, the Tigrayan
authoritarian-terrorist regime is determined ta@&ase the level of mass killings and
terrorism. The regime is concerned with the eristeof the OLF and the support and
sympathy this organization enjoys from the majooitghe Oromo people...What
bothers the regime is that the more it terroribes@romo people by killing or
imprisoning thousands of them by claiming that taeythe supporters of the OLF,
the more the Oromo are determined to embrace Or@tionalism and the OLF. As

a result, the Oromo and the OLF have almost be@ymenymous. Therefore, it is



impossible to destroy the OLF without destroying @romo people. (Jalata, A, “The
impacts of Ethiopian state terrorism and globaiaraof the Oromo national
movement” 2005, Oromo Liberation Front website,
http://www.oromoliberationfront.org/Publications#ications.htm- Accessed 8 May
2008

108. Human Rights Watch reported prior to the recenttalas that;

A dominant theme in the EPRDF's political discowwsedromia is the need to combat the
activities of the outlawed Oromo Liberation Fro®iL§), which has been fighting a low-level
insurrection against the government for years ®iikrean backing. Across much of Oromia,
local officials have routinely and for many yeased unproven allegations of links to the
OLF as a pretext to subject law-abiding governneeitits to arbitrary detention, torture,
extrajudicial killing, and other forms of humanhtg abuse.

Local officials in Oromia have also made extensise of the kebele system, along with
smaller cells called gott and garee, to keep ressdender constant surveillance for signs of
government criticism. The overwhelming majorityl@tal and regional authorities in Oromia
belong to the Oromo People's Democratic Organizg@iPDO), which is the regional arm of
the EPRDF.

Ethiopia's last elections were parliamentary pioll2005. The run-up to the elections saw
signs of openness in some areas, though in mostitmncies the same patterns of
repression documented above prevailed. Followiegethctions, opposition efforts to contest
the results sparked a heavy-handed governmentdwackthat saw several hundred people
gunned down in the streets of Addis Ababa, mass&riof perceived opposition supporters,
and several prominent opposition leaders jailedlarges of treason that were ultimately
dropped. (Repression sets stage for non-competitive elesti@d08, Human Rights
Watch, 10 April http://allafrica.com/stories/200804110930.htmI?\aéwl —

Accessed 6 May 2008

109. A 2008 report of the Department of Foreign Affaarsd Trade in respect to an Oromo
applicant states that;

The have also been reports of Oromo Liberation tHiohF) members (as well as Oromos
who are generally accused of being OLF sympathlseirsy seriously harassed by the
authorities. While not prepared to comment on glecHics of this case, they noted that in
general it is clear that serious human rights Wiotes are committed against those perceived
to be a real threat to the government (such a®tte.

Ultimately, it is very difficult to assess what ¢ait the individual in question might face. The
key question would be whether or not Ethiopian axties saw him as a real threat. If so,
then he could face serious problems, but if nat themight be able to return without
incident (DFAT Report 768, 2008)

110. On the basis of the country information availablé the Tribunal accepts that Oromo people
experience discrimination in Ethiopia. The Tribuaatepts that the applicant suffered some
discrimination and bullying by other kids and teahwhen she was a schoolgirl in Ethiopia
prior to 1995 when she finished school, as sheakssrted in her statement of claims.
However on the limited evidence before it the Tnéfinds that this discrimination and
bullying did not amount to serious harm within theaning of the Convention.
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112.

113.

114.

The country information before the Tribunal indesthat the Ethiopian authorities target
those Oromo people who are thought to support we Bgmpathy for the OLF, or who are
seen by the authorities as a threat. The Triburedats that people of Oromo ethnicity who
are of interest to the Ethiopian authorities fas@n of their actual or imputed support for, or
membership of the OLF may be targeted for persecuty the Ethiopian authorities.

However because the Tribunal does not accept thiecapt’s claims that she was a supporter
of the OLF or that her father and brothers were bsior supporters of the OLF, and does
not accept her claims that she or her family mesb@re arrested, detained or harmed in the
past by the Ethiopian authorities, it does not ptoa the evidence before it that the
applicant is of any adverse interest to the Etlin@uthorities. The Tribunal does not accept
that the applicant was detained or raped or otlserwarmed in 2001 on account of her
ethnicity and her imputed political opinion. Foesie reasons he Tribunal does not accept that
the applicant was, in the past, targeted by thepin authorities for serious harm for

reason of her ethnicity.

As was discussed with the applicant at the headogntry information before the Tribunal
indicates that people of Oromo ethnicity make wgdimgle largest ethnic group in Ethiopia,
and therefore a person’s Oromo ethnicity is natsgf sufficient reason to attract the
adverse interest of the Ethiopian authorities.was raised with the applicant at hearing there
are several million Oromo people in Ethiopia aner¢fiore Oromo ethnicity is unlikely, of
itself, to impute anti-government opinion to thekgant, or suggest that she is opposed to
the way in which the government treats Oromo pedte Tribunal does not accept that the
applicant’'s Oromo ethnicity has created a perceptiothe part of the Ethiopian authorities
that the applicant is ‘anti-government’. In thehligof the country information in regarding

the Oromo population in Ethiopia, and given that Thibunal does not accept the applicant’s
claims in respect to her actual or imputed politag@nion in support of the OLF, the

Tribunal does not accept that the applicant faaemlchance of persecution in the
reasonably foreseeable future for reason of hen@ti.

Because the Tribunal does not accept that thecgmplivas of interest to the Ethiopian
authorities for reason of her actual or imputed foership or support of the OLF or her
Oromo ethnicity, it follows that the Tribunal doest accept, on the evidence before it, that
the applicant had to bribe an official in ordeotatain a passport. The Tribunal does not
accept this claim.

Accordingly the Tribunal finds that the applicamted not face a real chance of persecution or
serious harm for reason of her Oromo ethnicity wow the reasonably foreseeable future if
she returns to Ethiopia.

Membership of a particular social group

115.

116.

It has been submitted explicitly or impliedly thiae applicant is a member of the particular
social groups comprised of women (“female gendant] of women of Oromo ethnicity.

The leading recent Australian authority on theipaldr social group questionAgpplicant S

v Minister for Immigration and Multicultural Affasr(2004) 217 CLR 387 @pplicant 3).

In their majority joint judgment, Gleeson CJ, Gummand Kirby JJ. set out at paragraph [36]
the correct approach to the question of whetheoapgalls within the scope of the term
particular social groupfor the purposes of the Convention:

Therefore, the determination of whether a grouls faithin the definition of
“particular social group” in Art 1A(2) of the Conviion can be summarised as follows.
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First, the group must be identifiable by a chandstie or attribute common to all
members of the group. Secondly, the charactemistittribute common to all members of
the group cannot be the shared fear of persectirally, the possession of that
characteristic or attribute must distinguish traugrfrom society at large. Borrowing the
language of Dawson J Bpplicant A,a group that fulfils the first two propositions,
but not the third, is merely a “social group” arud a “particular social group”. As this
Court has repeatedly emphasised, identifying atayithe “particular social group”
alleged is vital for the accurate application @& tpplicable law to the case in hand.

In the same case Justice McHugh summarized the ssularly;

To qualify as a particular social group, it is egbuhat objectively there is an identifiable
group of persons with a social presence in a cguaat apart from other members of that
society, and united by a common characteristicibatte, activity, belief, interest, goal,
aim or principle.

The applicant claims that she may be persecut&thiopia for reason of her status as a
woman of Oromo ethnicity. According to her clainhe $s aware that women in her position
are targeted for harm and rape. She fears the rdigkon this regard but also fears that the
authorities will not protect her against harm gredy others “who do not like Oromo
people.” The Tribunal accepts that women in Etlappnd Oromo women in Ethiopia
constitute particular social groups of which thelagant is a member.

There is very little evidence before the Tribumastiggest that the applicant has in the past
suffered discrimination or other serious harm bseaaf her ethnicity or gender or a
combination of both. It is established law thag@plicant does not have to show past
persecution in order to demonstrate a well-fourfédad of being persecutedlfebe v The
Commonwealth (199997 CLR 611). However the applicant’s claims tarfiearm from
unidentified people who do not like Oromos are eéxtely vague and lacking in any coherent
detail as to the identity or perceived motivatidhe likely perpetrators, or the reasons for
which the applicant has this fear of harm. Givemldtk of information before the Tribunal

in respect to this integer of the applicant’s claimnd for the reason that the Tribunal finds
the applicant not to be a credible witness theuié does not accept that the applicant has a
well-founded fear of being raped or harmed in HBilady non-State actors who do not like
Oromos.

Because the Tribunal does not accept that thecgplhas a well founded fear of persecution
in Ethiopia from non-State actors, it is unneces$arthe Tribunal to address the question of
the adequacy or otherwise of State protection ahemmand women of Oromo ethnicity in
Ethiopia.

The applicant also claims to fear harm from thadgtian authorities for reason of her
membership of the particular social group of Orammmmen. The Tribunal does not accept,
for the reasons set out above, that the applicastraped or has experienced other serious
harm at the hands of the Ethiopian authoritie®iégast for reason that she is an Oromo
woman These findings, together with the countfgrimation put to the applicant at hearing
in respect to the large Oromo population in Etragpind for reason that the Tribunal finds
the applicant not to be credible in key aspectsenfevidence, lead the Tribunal to conclude
that the applicant does not have a well foundeddéharm from the Ethiopian authorities
for reason that she is an Oromo woman now or ing¢hsonably foreseeable future should
she return to Ethiopia.



122. For the reasons given the Tribunal does not adbepthere is a real chance the applicant
will suffer serious harm as a result of her Ororttmieity and/or her female gender if she
were to return to Ethiopia now or in the reasondbigseeable future.

Religion

123. The applicant claims to fear persecution for reasfdmer religion as a Jehovah’s Witness.
The Tribunal accepts that the applicant becamedsted in the Jehovah’s Witness church
under the influence of a friend in Ethiopia anddrae a convert to that church, as she claims,
in 2002. The Tribunal accepts that she was a mepofliBat church in Ethiopia albeit only
for a few weeks prior to her departure from Ethéojm Australia in March 2002.

124. The Tribunal is satisfied that the applicant hasrated the Jehovah’s Witness church in
Australia as claimed. On the evidence before iffthleunal accepts that the applicant is a
Jehovah’s Witness and is further satisfied thastiending church gatherings in Australia she
was engaging in conduct otherwise than for the geep of strengthening her claim to be a
refugee for the purposes of 91R(3)(b). Accordinthg Tribunal has taken the applicant’s
conduct into account

125. The Tribunal does not accept that the applicarédacreal chance of persecution in Ethiopia
for reason of her religion. The applicant was uedblarticulate her reasons for fearing
persecution for reason of her religion in Ethiopilaer than to state that the majority of
people in Ethiopia are Orthodox or Catholic, arat tthey’ don’t want anyone to convert to
Jehovah’s Witnesses and the government doesn’patteam, and public worship is not
officially allowed. When the Tribunal questionec thpplicant at hearing regarding this
aspect of her claims, the applicant stated thag ‘@an be isolated or lonely or be unable to
practice their beliefs.”

126. The applicant’s evidence is not consistent witrepehdent country information before the
Tribunal and discussed with the applicant at thering which indicates that Jehovah'’s
Witnesses have no significant restraints imposethem ability to practice their faith. The
US Department of State’s 2007 report on religioeedom in Ethiopia has reported that

.The Constitution provides for freedom of religi@md other laws and policies contributed to
the generally free practice of religion. The lavathievels protects this right in full against
abuse, either by governmental or private actors.

...The Government generally respected religious fseeth practice; however, on occasion
local authorities infringed on this right. Theresay@ change in the status of respect for
religious freedom by the Government during theqabdovered by this report Some
Protestant and Muslim groups continued to comglaan local officials discriminated against
them when they sought land for churches, mosguelsc@meteries, but there was no
infringement on religious practice.

127. The report also states that:

Christian evangelical and Pentecostal groups coatia be the fastest growing groups and
constitute an estimated 10 percent of the populaEstablished Protestant churches such as
Mekane Yesus and the Kale Hiwot are strongestarSiuthern Nations, Nationalities, and
Peoples' Regional State (SNNPR); western and ¢édtoaniya; and in urban areas. In



128.

129.

130.

131.

132.

133.

Gambella Region, Mekane Yesus followers represemescent of the population. The
Evangelical Church Fellowship claims 23 denominatiander its religious umbrella
throughout the country.

Oriental Rite and Latin Rite Roman Catholics numibere than 500,000. There are
reportedly more than 7,500 Jehovah's Witnessegeamtiseand 105 Kingdom Halls in the
country. Jews, animists, and practitioners of tradal indigenous religions make up most of
the remaining population in the country. In Addisada and north Gondar, in the Amhara
Region, the people known as Feles Mora claim ti&it aincestors were forced to convert
from Judaism to Ethiopian Orthodoxy many centugigs. There are very few atheists.
Although precise data is not available, activeipigoation in religious services is generally
high throughout the country. (US Department of S2007 International Religious Freedom
Report for 2007 — Ethiopj&september.

Similarly,

Members of the Jehovah's Witnesses continued $e lieeir own plots of land in the capital
and throughout the country, due to lack of suitgiogperties available from the Government.
However, in Oromia some plots were provided freetzfrge to some religious groups to
build places of worship. (US Department of Stateé&ternational Religious Freedom
Report for 2006 — Ethiopj&september.

According to the figures on the Watchtower web gigre was a 2007 peak of 8,058
Jehovah’s Witnesses, and 157 congregations in fith{Statistics: 2007: Report of
Jehovah’'s Witnesses Worldwide’ 200Yatchtower web site
http://www.watchtower.org/e/statistics/wholerepltrn - Accessed 5 May 2008

On the limited evidence of the applicant and ihtigf independent country information
indicating that there are few if any constraintslomreligious freedom of Jehovah’s
Witnesses in Ethiopia, the Tribunal does not act®gitthe applicant faces a real chance of
persecution for reason of her religion now or ia tbasonable foreseeable future should she
return to Ethiopia.

On the basis of the evidence before it, and hasomgidered the applicant’s claims
individually and cumulatively, the Tribunal is redtisfied that the applicant faces a real
chance of serious harm for any Convention reasshdfreturns to Ethiopia now or in the
reasonably foreseeable future. The Tribunal isetloee not satisfied that the applicant has a
well-founded fear of persecution within the meanfighe Convention.The Tribunal does
not accept that the applicant experienced past haEthiopia as she claims or that she has a
well founded fear of persecution now or in the ozably foreseeable future if she returns to
Ethiopia.

CONCLUSIONS

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectioravi

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44
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