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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the Applicant a Botibn (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The Applicant, who claims to be a citizen of Banlglsh, applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958 as this
information may identify the applicant] May 2011.

The delegate refused to grant the visa [in] Ma@bh22and the Applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstralia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa iImember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevtieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Departmental an@urral files relating to the Applicant. The
Tribunal also has had regard to the material refeto in the delegate’s decision and other
material available to it from a range of sources.

TheApplicant appeared before the Tribunal [in] JulyL2@o give evidence and present
arguments. The Tribunal hearing was conducted thhassistance of an interpreter in the
Bengali and English languages.

The Applicant was represented in relation to tivéere by his registered migration agent,
who attended the hearing.

Summary of written claims

In his protection visa application the Applicaraichs to have been born in [Town 1],
Bangladesh, in [year deleted: s.431(2)]. He ghisseligion as Maizbhandari. He claims to
have lived at an address in [Town 1] from May 28®@ebruary 2004, at an address in
Dhaka from February 2004 to March 2007 and at anemd in [Town 2] from March 2007 to
October 2010. He claims to have received [forndalcation] in Bangladesh, obtaining a
[degree] in 2000. Regarding his work history regrak to have been unemployed from
March 2000 to March 2004, to have worked as a gsgmtative for a company] from March
2004 to January 2007 and as a marine steward fragn2@08 to April 2011. He claims to



have been married in [2007] and lists his wifejlfjhparents and [a number of siblings] as
living in Bangladesh and one [sibling] living [alaa].

23. The Applicant claims to be able to speak, readvanie Bengali and to read and write
English.

24. The Applicant’s substantive claims, set out indpelication form and an attached statement
running to four and a half pages of typescript lnaysummarised as follows:

. He was born and raised in a conservative MuslimlfaniHe received
religious education at his mosque from an earlyagkwas taught that to be a
true Muslim meant hating other faiths. Those whafgssed other faiths had
no right to live in the country. These teachinggdehim uneasy.

. While in college preparing for his HSC, [in the D8] he attended a religious
program led by Nazim Uddin Chisty, a dedicatedgrelis leader. He was
impressed by a speech Chisty gave on Sufism ande¢b&gy of the
Maizbhandari. He became convinced of the trutBlukty’'s message and
visited the centre of the Maizbhandari religiorFatikchori, Chittagong. He
met, and was impressed by, the Imam of the faghd3Mohammad Hassan
Mia Maizbhandari. He became a ‘disciple’ of Chiatyd accepted the
Maizbhandari religion.

. Acceptance of the Maizbhandari faith took his iifea new direction. He
dedicated himself to it and his life became verye. He fixed his sights on
serving humanity, irrespective of race or religidtle accepted the
responsibility of spreading the message to peoples area, believing that he
would not meet significant resistance if he did so.

. He returned to [Town 1] after graduating in 2000 &egan discussing the
ideology of Maizbhandari with some people in thesar However his family
members became antagonistic towards him. He spgkablic in favour of
Maizbhandari and people told him he was strayiogifthe path of Islam.
They viewed his religion as a cult as the playihgasical instruments is
forbidden in Islam, as is the non-performance effthe daily prayers. He
was warned he would be labelled as a kaffir, orbelrever, and severely
punished.

. These objections did not shake his belief and lgama@ddressing younger
people in the community, without the knowledgeldit parents. He
managed to bring a few of these younger peopletiredMaizbhandari
religion.

. His father ejected him from the family home andspent his time in ‘different
places.” Most people in the community avoided himJanuary 2004 he
organised a prayer session in the house of orfeeakligion’s adherents.
Suddenly a group of people attacked the meetinghanglas severely beaten.
He was then ostracised and forced to leave the &teanoved from [Town 1]
to [Dhaka] to find safety.



It was difficult for him to live without an incomand in March 2004 he
obtained a position as a [representative of a cogj)paHe was not able to
perform his religious activities correctly and redra difficult time.

In September 2006 he met [name deleted: s.43X(Afiiend’s house. He
found her intelligent and not fundamentalist in betlook. He explained the
ideology of Maizbhandari to her and she decidedeidicate herself to the
religion. Their relationship grew stronger but veggposed by her parents.
They married [in] January 2007, without the knovgeaf her family, and
began to live together in his house. His in-lawgdn acting against him and
local people began to threaten him. They couldesd normal lives. His
company was owned by people from Jamaat-e Islathttegy terminated his
employment in January 2007.

In March 2007 he and his wife left [an area in Ddijadnd moved to [Town 2]
where they rented a flat. It was difficult for théo survive without
employment. One night while he was praying at hbmeeighbour objected
and told him to stop. The neighbour spoke to ctliee next day. The
Applicant realised that their attitudes were antagfic and that it was not
possible to remain there long. He was threateyeidroup of people. He
left his wife behind and moved to Chittagong fawlgile to avoid the threats.

In May 2008 he obtained work as a marine stewatl av{foreign] shipping
company. He returned to Bangladesh for four momttsebruary 2009 but
did not find the situation favourable to him. Hemwto sea once more and
returned in June 2010. ‘After my arrival | foundlifficult to move freely
anywhere. My wife and [child] have been leadintpptive lives. On many
occasions she was teased and harassed by fundasténteslims. She had to
maintain a very restricted life.” He was not atagerform his prayers freely
and experienced discrimination and harassment fittenrcommunity people.’
‘My freedom was severely interrupted. | sufferedrh in every step of my
life.’

In October 2010 he went to sea once more. Hedlideel safe in Bangladesh
when he returned and realised that he had to fiedhative ways to escape
persecution and live permanently ‘for my well beargl the well being of my
family.” He deserted his ship in [Port 4, in Aadia], leaving his passport on
board.

His parents and family members, his in-laws and besiof the community
have been acting against him. He has been unablsit his village since he
left in 2004. He is seen as being no longer a Musl

‘There is every possibility’ that he will be harmadd persecuted on return to
Bangladesh. It is impossible for members of thezllaandari religion like
him to perform religious activities and offer prayanywhere in Bangladesh
without meeting resistance from the majority Suvoislims. They are
always targeted and discriminated against.



The authorities will not protect him as he is relgal as being involved in anti-
Islamic activities.

Departmental interview

25. The Applicant added to his claims at a Departmantalview [in] November 2011, as

follows:

In Australia he was staying with a relative and fkwog part time]. He had no
other job and in his spare time he sat at homehwagdelevision. He was
anxious about having to return to Bangladesh. &terfo other activities in
Australia. He was not in contact with membershef Maizbhandari religion
here.

He had entered Australian ports a number of timeésh®zfore the last visit, he
had never left the ship. He had visited Qatarté¢hArab Emirates, Bahrain
and Sri Lanka but he had not sought protectiorethéte had heard Australia
was famous for human rights and he thought it wbaeasy to express
himself and describe his problems.

He became a follower of Maizbhandari in Novembed99He was
introduced to the religion by one of his friendgeading a religious ceremony
marking the death of a saint. The religion empdesmeditation and prayer,
accompanied by musical instruments. In Austradigptayed almost every
night — he had done so most recently at home taqurs week. There was
no fixed schedule for this praying.

Asked about the process of his conversion to thgioa he said there were
seven ‘conditions of achievement’ the practice bfol brought one closer to
Allah. He named the seven conditions in Arabiskéd if he understood
them all he said he did not — he understood onear Asked about them he
suggested that they provided for meditation, fesl®od, less sleep and
moderation in sex. Asked about the other condstiom gave them as ‘white
death, green death and red death.” He did not khewneaning of these
terms. Asked what else he understood about Mamddrahe said it taught
that one should not hate any person or any religion

It was put to him that it seemed unusual for aqergho had been a member
of Maizbhandari for twelve years not to understtmde of the seven key
principles of the religion. He said the seven dtimls can only be achieved
by a leader of the religion, not by the followers.

Asked other questions about Maizbhandari he stagtdt was based in
Fatikchari, Chittagong, and was founded by Hazratzldhandari Shar Sufi
Sayed Moulana Ahammad Ullah, born on 15 Januarg.182

The community in Bangladesh is hostile to Maizbtzndecause they
sometimes say their prayers accompanied by mussaiiments. This is
strictly prohibited in Sunni Islam. Asked if henggthe prayers in
Maizbhandari he said he did not, although he lestieto them. Followers of
Maizbhandari said the same prayers, five timesyaaaSunnis.



. He was injured in January 2004 when local peopeckéd a house belonging
to a friend who was also a Maizbhandari follow&hey had been reciting one
of the phrases used in the religion (zikr) Hemd know how these people
had learned they were praying or why they atta¢ked- they may have
heard the zikr from the street. He was [stabbad]l@aten with a stick. This
was the only occasion on which he had been phygicatmed but he was
threatened from many other sources in many otleeegl These people told
him, to his face, that what he was doing was agjdsteam but they did not
threaten to harm him.

. It was put to him that his account of moving frotage to place within
Bangladesh, and leaving and returning to the cgudid not support his
claim that his freedom of movement was restricteld. said there was no
other reason why his freedom of movement was oéstli It was not possible
for him to move around freely and he did not haberty like other people.
People always kept an eye on him and treated hianas-believer. They did
not like to communicate with him or establish catdelationships with him
and his family. His wife felt very isolated.

. It was put to him that the country information does indicate that followers
of the Maizbhandari religion are adversely treatetihe Chittagong area. He
said this only applied to the area of the Maizblaainkdeadquarters. Asked if
it would be safe for him to live there he saiditivery remote village and not
a place where someone can stay for a long timéer Afaying there people
returned to their own homes. Asked if the MaizldmnSpiritual Centre was
a safe area in which he could practise his relitiersaid people travel there
for one or two days for events and then leave. ddghives there
permanently and there is no accommodation.

26. A copy of the delegate’s decision record of [a dalélarch 2012 is attached to the
application for review.

Pre-hearing submission

27. [In] July 2012 the Tribunal received a submissianf the Applicant’s new migration agent
enclosing a Statutory Declaration made by the Agapli on [the previous day]. He states, in
summary, that:

. ‘I admit that | made a non-genuine claim in my ora protection visa
application due to the insistence of my previougration agent.’

. He practises Sunni Islam. His father was a suppoftJamaat-e-Islami.

. He joined the student wing of Jamaat-e-Islamingl&hhatra Shibir, in
[1994], being attracted to its Islamic teachingke lists the eight activities
required of one to become and function as a Chli&itiiair worker. He
participated actively in the organization when haswn College.

. His involvement in Chhatra Shibir made him a takfeAwami League
supporters. He was threatened and told to ceasschvities. The Awami
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League banned Chhatra Shibir but he continued t& foo the organization in
[Town 1].

. After he graduated in 2000 he began supporting daetéslami and became a
worker for the Party. He participated in a procasprotesting the killing of a
Party member by the Awami League. As a resulti®phrticipation he was
targeted and threatened by Awami League members.

. He gradually became an active worker for Jamaateevii and supported the
Party’s candidate in a local election in 2002. |6wing the election Awami
League members began taking revenge against ithepps. He was targeted
by one of the Awami League members.

. In 2004 he joined [a particular company] formedlaynaat-e-Islami. He
worked there until 2007. In this period he pap#ated in meetings and rallies
organised by Jamaat-e-Islami.

. In May 2008 he began working on a ship. He tragketb Australia but was
not allowed to disembark. On arrival in Austrdlid April he deserted ship,
without the knowledge of other crew members, andjsbprotection.

. ‘I understand from news reports that Awami Leagugperters and members
continue to harass and harm political opponentsidittg Jamaat-e-Islami. |
fear that | will be targeted and harmed becauseyopolitical affiliation as an
active worker of Jamaat-e-Islami. In additionldoefear that | will be
imprisoned if | go back to Bangladesh because ¢rded the ship.

Claimsat hearing

The Applicant said he was helped by a ‘known migraagent,’ to complete his protection
visa application and the attached statement. gdnison, who was from Bangladesh, was not
a lawyer. He had provided advice and preparedythiag. The Applicant said he now had
another migration agent who was a lawyer. | exygdito him that, as a matter of
professional legal privilege, he was not requikeditrulge any advice given to him by his
new migration agent and he confirmed that he unoedsthis.

The Applicant said he had communicated with h&t finigration agent in Bengali in
preparing the protection visa application and theesnent. Asked if he had explained to the
migration agent what to include in the statemergdid he told him he was involved with
Jamaat-e-Islami. The migration agent told him Jetrealslami was a fundamentalist party
and that his application would not be acceptechaliasis. The migration agent then
created a case based on the Applicant being a Mamari. Asked if the migration agent
had prepared the statement in these terms hehsdid/hen he came to Australia his mind
was not working well so he simply followed the naityon agent’s instructions.

The Applicant confirmed that he had been able &0l tbe protection visa application and the
statement when they were completed by the migratgemt in English and that he had been
able to understand everything these documentsicedta Asked if these things were true he
said his initial claims were not true. Asked iétthings he had said in his Departmental
interview were true he replied he had just saidivileawas told to do. He agreed this meant
he had said things which were not true.
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Asked why he had deserted his ship in [Port 3]J0b12the Applicant said in Bangladesh he
had been actively involved with Jamaat-e-Islamie Rwami League is in power and are
torturing Jamaat-e-Islami activists. Fearing teenould be tortured he made the decision to
desert. Asked what he meant by a fear of beirtgred he said he was actively involved

with the student wing of Jamaat-e-Islami during2002 election. The Awami League
candidate, [Mr A], was defeated and he targetedi\phicant because he was responsible for
the outcome. He added that in 1996 the Awami Ledmd attacked and threatened his
group while at university. After this incident had been forced to cease any activity in his
college on behalf of his party but he remainedvaatithin his village.

The Applicant continued that [in] August 2002 therami League had murdered a Jamaat-e-
Islami party representative. He strongly opposedniurder and protested againstit. As a
result he was targeted by figures in his village.

Asked again about the torture he feared in hisg@élthe Applicant said he would be targeted
by [Mr A], in the way others had been targeted.r Mlwas currently the chairman of the
Awami League. After the Awami League came to poivead arrested and tortured
members and representatives of Jamaat-e-Islamieafied greatly that if he returned he
would be targeted and killed. Apart from [Mr A] feared harm from other Awami League
figures.

Asked if he had ever suffered harm in Bangladeshjpplicant said the Awami League had
not been in power at the time. Those who murddéredamaat-e-Islami representatives ran
away. Asked again if he had ever been harmediéneahad only been threatened by them
that they would ‘see him’ if they ever came to powkobserved that the Awami League had
been in office in Bangladesh for part of the tinres he claimed to have first become
involved with Jamaat-e-Islami. He said he wasitgllabout the 2002 incident. The
chairman, [Mr A], was targeting him and if he reted he would immediately kill him.

| asked the Applicant why, if these people threateto kill him in the past, they had never
harmed him. He said it was because they werennmbwer in 2002. | recalled his claim to
have joined Jamaat-e-Islami in 1996 and notedttieaAwami League had come to office in
that year. He said the Awami League was not ‘openpower’ and did not have the power
to take action then. Asked why this was so he 3amdaat-e-Islami together with the BNP
were in power at the time. | directed his attamttmce more to this period of the Awami
League’s term of government. He said they targkiedin 1996 when he was in college. At
the moment all Jamaat-e-Islami activists and regragives have been threatened and
tortured continuously. Everybody knew this.

| asked the Applicant if it was his claim thathaltigh he had been associated with the
Jamaat-e-Islami for the past sixteen years, henkadr once suffered physical harm from the
Awami League or from anyone else. He said heBafigladesh by ship, for the first time, in
2008. After that the Awami League came to powaiiter being on the ship for ten months
he returned to Bangladesh but did not go back tyréx his village, staying instead in [Town
2] for fear that if they found him they would hahim. He had a wife and [child] who were
now living in [Town 2].

Asked if he feared harm in Bangladesh for any neadber than as a member and activist of
Jamaat-e-Islami the Applicant said the only reasas this political one. As well as being a
Jamaat-e-Islami activist he had given inducemehit®sgpitality (dawat) to Awami League
members to join his party. This had caused hilvettargeted to an even greater degree. |
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observed that this was his first mention of suclaetivity and that the claim did not appear

in his most recent Statutory Declaration. He $aidhad probably missed it out then went on
to refer to the list of his activities as a Shivwrker set out in this document. | noted that this
was a general reference to the duties of Shibir begsnbut that it made no reference to his
own role. He said dawat was a responsibility ofshMus.

The Applicant confirmed that he did not fear hamBangladesh for any other reason.

The Applicant confirmed the biographical details@ét in his protection visa application.
Asked the date of his marriage he gave it as [@ th2008. | noted that this was said to be
[in] 2007 in his protection visa application. Hadthis was a mistake. Asked about his
wife’s living arrangements in [Town 2] he said sts living in rented accommodation. He
had travelled to Australia on his last ship upite times before he deserted.

| noted that in his protection visa application #aiér in his Departmental interview the
Applicant had claimed that:

. He was a follower of the Maizbhandari religion.

. He first came into contact with the religion aguwdent in 1999 when he heard
a speech or sermon from a preacher named Chistig. h&d changed his life
and he had converted others to the religion.

. This led to him being targeted because most Baeglad are fundamentalist
Sunni Muslims who regard Maizbhandaris as un-bel®wr kaffirs.

. He was thrown out of the house by his fundamentiiber, he was stabbed
on one occasion, he was unable to pray freely andds forced to move his
family from place to place.

| also noted that after the delegate’s decisiohlibavould not suffer harm as a Maizbhandari
the Applicant had sought review by the Tribunalhsatnew migration agent and, just before
the date of the hearing, had renounced his prewlaisis as untrue and offered a new set of
claims to fear harm in Bangladesh based on memiper§liamaat-e-Islami. Asked why he
had made these new and very different claims ltetbat what he was now saying was
absolutely true. He had sworn this on the Korarthe month of Ramadan. | noted that he
had also sworn to the truth of the things he haan#d in his protection visa application,
promising that everything he was saying was correlg agreed that he had written this, but
said he had been confused and was simply followisguctions.

The Applicant agreed that his previous claims heehldies and confirmed that he had known
this at the time. | put to the Applicant that tmformation could indicate that he was a
person who was prepared to tell multiple lies ideorto obtain an Australian visa. This made
it difficult for the Tribunal to know whether whae was now saying — that he feared harm as
a member of Jamaat-e-Islami — was true. He salthdesworn it by the Koran and that he
would swear it on a photograph of his wife andahil

| explained to the Applicant that this informatioould cast doubt on the truth of his claim to
fear harm in Bangladesh, either as a member difdiebhandari religion, as he had
previously claimed, or as a member or activistawhdat-e-Islami as he now claimed. This
could lead to a conclusion that if he returned am@adesh he would not suffer harm for any
of the reasons he claimed. He asked how it wasilgesor him to make me believe that
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Jamaat-e-Islami members are targeted and brutatiyred by the Awami League. |

explained that it was not for the Tribunal to advsm as to how to advance his case, but that
| would take his responses into account in makiyglecision. He said his life and that of

his family depended on him — nobody else understmod his life was at risk in Bangladesh.

It was ‘one hundred per cent true’ that he was Ive with Jamaat-e-Islami.

| asked the Applicant why, if he feared that sped§wami League people would kill him, he
had not sought protection in Australia during mevmous visits by his ship. He said he was
not able to obtain shore leave previously. Theaiapvould not have allowed him to go
ashore. He had not thought of defying the secguird to approach the Australian
authorities, and he would have been immediatelydeg to Bangladesh had he done so.

In oral submissions the advisor suggested thaas wnfair to expect the Applicant to have
absconded from the ship to seek protection in thg Mhad suggested. He had not been
given shore leave before the occasion on whichelsertied.

The advisor submitted that as a Bangladesh shigrigethe Applicant potentially faced a
prison term of five to six years. The Federal @boad not yet given a decision as to whether
Bangladesh ship deserters could be said to cotesétparticular social group. In the
alternative, the Applicant would come within th@ysions of Australia’s complementary
protection legislation given that, under prisondaitions in Bangladesh, there was a real risk
that he would face torture or degrading or inhurtmeatment for this offence.

| noted that there was country information befdre Tribunal indicating that no Bangladesh
ship deserter had been jailed since independent@7in, or at least over the last ten years.
The advisor submitted that the source of this mfmiion was not sufficiently broad and came
from only one person. Whether the offence had gmmpeinished for the last ten years was
not clear. | noted that the information came friva principle of the Bangladesh Marine
Training Institute, and that it was substantialipgorted by another source who was a senior
official of Bangladesh’s major shipping agencyundertook to provide copies of the country
information involved.

The advisor submitted that in advancing his previdaims the Applicant was under the
influence of his then-migration agent, having ardvn a foreign country and placing his
trust in a fellow Bangladeshi. This influenced himradvance the claims to strengthen his
claims to protection. He was a victim of this aggenegligence. | noted that although the
Applicant had just arrived in Australia at the tintevas also relevant that he was an adult
who was highly educated, who was obviously verglilggent and who had had some
experience of life through his varied employmenhis made it hard to see him an innocent
who had been swayed by an unscrupulous migratientayq to ignore the fact that he had
knowingly advanced untruths, matters which wergatly to his credibility. The Applicant
said he had not known anything at the time but Birffgslowed what he was told.

Asked if there was anything he wished to add thpligpnt said he would face serious harm,
including torture, if he returned to Bangladesh.

Post hearing submissions

[In] August 2012 the Tribunal received a submisdrom the advisor covering:

. A photocopied document in Bengali on the letterh@adengali and English)
of the Bangladesh Islami Chhatrashibir. Accordim@n accompanying



English translation this is an undated letter fiiwm Central Working
Committee of the organisation stating that the Agapit *...was a member of
Bangladesh Islami Student Camp during his studkmnt He is a hard working
and honest individual. | wish him all the beshis future endeavours’

A further photocopied document in Bengali. An aopanying English
translation identifies this as a letter from thenBladesh Jamayat Islami,
[place name deleted: s.431(2)] Sub-district brafitbwn 1], dated [in] May
2012. It states that the Applicant ‘...was a leaatdhe Bangladesh Islamic
Student Camp during his student life. During hagking life he was a
responsible employee of Bangladesh Jamayat Isl&miis a hard working
and honest individual. | wish him all the beshis future endeavours.’

51. [In] August 2012 the Tribunal received a furthebsussion from the advisor canvassing
legal issues and citing country information to sithirat:

Section 196 of the Bangladesh Merchant Shippind)(A@83 provides that a
seaman guilty of desertion may be punished wittria of up to five years
imprisonment, a fine of up to BDT 1 million and fi@iture of wages owing to
him and the effects he leaves on board.

Such imprisonment is so severe and disproportichatet will effectively
undermine the Applicant’s fundamental rights.

Australia owes the Applicant protection, either enthe Refugees Convention
or under complementary protection arrangementseas is a real chance that
he will be imprisoned for deserting his ship, thatwill face torture in
Bangladesh prisons, that he will not be provideth\adequate state protection
and that he will suffer significant harm.

52. On the same day the Tribunal received a furthemssgion from the advisor taking issue
with the validity of the country information regamg Bangladesh ship deserters which had
been forwarded to her by the Tribunal. She subthés

‘We question the validity of the article written Bapt. Zaki Ahad who is the
principle of the Bangladesh Maritime Training Ihste and International
Maritime Academy. There is no evidence provideghrding his academic
gualification and experience and his researchsséitl the issue of Bangladesh
Ship deserter. In this regard we raise the folhgaielevant issues:

What is the educational qualification, experiencexpertise of Mr
Zaki Ahad in this particular field?

* Has he written any peer reviewed research articlags chosen field?

* Has he done any qualitative and quantitative reseam the topic of
ship deserter prior to writing this particular elei?

* Where and how did he collect data to write thecka®

In relation to the chain of emails the RRT has pted to us, we raise the
following concerns.
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* What is the specific expertise of Md Jahangir Hosaka Advocate
Jahangir of Mirpur Rapnagor Law House?

« Has the RRT research team endorsed the contetiits amail?

* What is the specific expertise of Mr M A Matin, Haps, Chittagong
to make authoritative comments on the law relatinghip deserters in
Bangladesh?

* What is the weight the RRT provides for the chdiemall
correspondence which we submit are not authoréatources to
determine an important issue in the refugee claims?

 Has the RRT research team verified the conteritseiemail into its
Country advice and if so please provide the dé&tails

* Has the RRT contacted Capt. Zaki Ahad and soughadvice on the
issue of ship deserters?

. We request the RRT to confirm whether the chaieméils provided to us
were a part of report or an advice prepared byrxgemmissioned by the
RRT in response to particular questions, and ieseek:

* The full questions on which the advice was given.

» The full advices given by way of response so weamarsider them in
context.

Independent country information
Jamaat-e-Islami

The International Crisis Group’s 2006 repBaingladesh Today provides information on the
Bangladesh political party Jamaat-e-Islami angtiislent wing Islami Chhatra Shibir:

The Jamaat is a well organised and politically ssttated party. A member of the
BNP-led ruling coalition, it is the most influeritialamic party: despite having only
eighteen seats in parliament it holds two importaimistries. Structured along
classic communist lines — cadre-based, with aivelsgtsmall but highly committed
and ideologically oriented membership, it is pdtemd has a long-term strategy.
While content to work within the parliamentary gystfor now, it has a clear vision
of moving over fifteen to twenty years into a pisitof more decisive influence.
Many observers believe it is using the BNP — “c@dog it from within” — as a way
of furthering its agenda without diluting its tigbeirty discipline and ideological

purity.

It has targeted the urban middle classes in péati¢or support and been described
as “a sort of Islamic Opus Del”. It is seen ascland committed in comparison to
the corrupt and self-interested major parties lastlinks — certainly indirectly and
probably directly — to more extreme and violentup® “Jamaat is very well
established now. They have educated, cultured pedpky can conceal themselves,
can put their people everywhere — from the arnthéovillage level”. Many
observers find it hard not to admire Jamaat'’s fisw and efficiency, especially



when contrasted with the other parties. An Amerighgserver pointed to these
features in the early 1990s under its then leader:

The party stages large, extremely well disciplireties and continues to grow. More
important, many university teachers report thathtightest students are turning for
leadership to Ghulam Azam....One of the nation’s nstligent leaders, Ghulam
Azam is soft-spoken, conceptually logical, truthfamd disarming....He is a man
with clear ideas of what a Muslim state should be.

A senior U.S. diplomat says it remains the samayotlamaat has been very clever.
It really has sold a clean, approachable image”Inilan analyst adds: Jamaat “has
shown extreme political acumen and dexterity”.

Jamaat’s goal is to make Bangladesh an Islamie gtaterned by Islamic law. It
aims to do this gradually by working within the lgmentary system. The party
views India as a potential threat to Bangladestveeignty, advocates a strong
national army and promotes national service. Itgagns on an anti-corruption

platform and describes its outlook as follows:

The Jamaat-e-Islami Bangladesh upholds Islam entsety. It aims at bringing
about changes in all phases and spheres of hurtisities on the basis of the
guidance revealed by Allah and exemplified by Hisghet Muhammad, peace be
upon him. Thus the Jamaat-e-Islami Bangladeshtieasame time a religious,
political, social and cultural movement.

Syed Abul Ala Maududi founded Jamaat-e-Islami ilhds, in pre-independence
India, in 1941. The party supported the Pakistdhiary regime during Bangladesh’s
1971 War of Liberation. Sheikh Mujib outlawed iteafindependence, and its
members were declared war criminals. Most entexéd im Pakistan and only
returned to Bangladesh under General Zia's regithe.Bangladeshi Jamaat was
only legally established in 1979. It continues t@im&ain close links with its Pakistani
counterpart.

Maulana Motiur Rahman Nizami is Ameer of the pautygl minister for agriculture,
an influential portfolio in a country that is stiélrgely rural. The secretary general,
Ali Ahsan Mohammad Mojahid, is minister for sooalfare, which regulates
NGOs, including many which Islamists criticise tardermining traditional values.
That the BNP has given them such influential psktswys the party’s electoral
importance; that the ministers have received widsgppraise for clean and efficient
performance shows the party’s political maturity.

Islami Chhatra Shibir (Shibir) Jamaat-e-Islami’s student wing, Islami Chhatra Bhib
(Shibir), was founded in 1941. Nurul Islam Bulbsithe current president and
Muhammad Nazrul Islam the secretary general. Tharosation, with six divisions
countrywide, is seen as a training ground for Isapoliticians; many of its former
members have become prominent leaders, some timatg politics, others in
underground extremist movements. Shibir's suppasthistorically been
concentrated in particular areas and universitypees®s, where it has a reputation for
violence.

Shibir campaigns for Islamisation of the educasgstem. It also encourages
students to pursue Islamic studies and prepares tinéake part in the struggle for
establishing Islamic rule. Critics allege thasisimply opposed to modernisation,
secularism and democracy.116 Shibir is a memb#reointernational Islamic
Federation of Student Organisations and the Wosskefbly of Muslim Youth. It
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maintains close ties with similar youth organisasiin Pakistan, the Middle East,
Malaysia, and Indonesia. It reportedly suppor@nsst groups in India and has links
with Pakistani intelligence, from which, in additito Saudi Arabia, it is said to
receive financing.

Shibir has a stronghold in the university in Chjtiag and a significant presence on
campus in Dhaka and recruits from privately run raads throughout Bangladesh.
The group regularly clashes with other student misgdions on university campuses
and has been implicated in religiously motivatemlemce, murders and bomb attacks.
When in 2003 members were charged with violentesinthe home ministry
intervened in some instances to dismiss the charges

Ship deserters

Section 196 (a) of Bangladesh’s Merchant Shippingji@nce, 1983 (as amended) provides,
in the case of desertion from Bangladeshi shig; th

196. If a seaman lawfully engaged, or an apprentieemits any of the following
offences, he shall notwithstanding anything inGoele of Criminal Procedure, 1898
(Act V of 1898), be liable to be tried in a summamgnner and to be punished as
follows, namely:

(a) if he deserts from his ship, he shall be guiftyhe offence of desertion, and shall
be punishable with imprisonment for a term whiclyreatend to five years and with
fine, which may extend to ten lakh taka and sHat) &e liable to forfeit all or any
part of the effects he leaves on board and of #igew which he has then earned and
also, if the desertion takes place at any placémnBangladesh, to forfeit all or any
part of the wages which he may earn in any othigrishwhich he may be employed
until his next return to Bangladesh, and to satisfy excess of wages paid by the
master or owner of the ship which he abandonsycabstitute engaged in his place
at a higher rate of wages than the rate stipulaté@ repaid to him and he shall also
be liable to refund the actual cost of his repatmaand the said amount shall be
realised as a public demand,;

Section 197 of the legislation prescribes the spamalties for desertion and absence without
leave from foreign ships.

An August 2010 report in the Bangladesh daitg Financial Express by the Principal of the
Bangladesh Maritime Training Institute, Captain iZ&kad, focuses on problems of
maritime education in the country and the fallne humber of ratings working at a time
when the number of Bangladeshi marine officersiha®ased rapidly. He states, in part:

With the emergence of Bangladesh, the number ofRBdeshi marine officers
increased by leaps and bounds as there was neitbht for West Pakistan or
domiciled category. From less than 100 Bangladasiiine officers at the time of
liberation, the number has now reached 5,500. Bipbthis single professional body
remits the highest amount of foreign exchange. Tdsis encouraging and
something that the nation can be proud of. Aparnhfa few hundred in the national
fleet, most of these officers work in the globalrked with multi-national crew with
reputation, prestige and rapport that is enviabl@any nations.

There is also another side of the coin. While theniper of officers significantly
soared, the number of ratings has dwindled. Fromuiab0,000 at the time of

! International Crisis Group 200Bangladesh Today, Asia Report N°121, pp.15-16, 23 October.
2 The Bangladesh Merchant Shipping Ordinance, 1888;//bdlaws.minlaw.gov.bd/pdf_part.php?id=642
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liberation it has fallen to about 2,500 at present.

If we analyse, we will find that there were sigo#int contributing factors that lead to
the debacle of our ratings' employment. The fordraagor is that there has been
significant number of desertion in foreign portsday ratings. This had lead to ship-
owning companies paying huge amount in fines tarttreigration authority, undue
detention to the vessel. Even though our law pes/idr penal action against
deserters, since liberation, there has not beargkesnstance where it is applied. In
other words, many ship-owners have lost faith aititegrity of our ratings and many
have stated that our ratings are not loyal eithéiné company they serve or to the
nation. Deserters who were caught by the immignaaiathorities overseas and
deported to Bangladesh never faced justice or maati@in. A question remains as to
why we failed to take action against those who ldagraded our national image.
Another reason could be the lack of competencyherpart of the ratings.
Competency can be achieved in two ways, one thrtnagting and the other through
expegrience. Whereas, the later was the optioneop#st, the former is the reality
now.

According to his LinkedIn entry, Captain Zaki AhedCommandant at the International
Maritime Academy, Bangladesh, having been appoitdd¢de position in January 2012. His
previous positions are shown as:

. Principal, International Maritime Academy, BangladeApril 2008 — January
2012. ‘Head of the organization including Interoaal Maritime Academy,
the pre-sea wing of MBTI which is engaged in tmagipre-sea nautical and
engineering cadets as well as ratings.’

. Principal, Bangladesh Maritime Training Instituégril 2002 — January 2012.
Administrative in-charge, policy maker and QMR. vB®p courses as per
STCW convention and tailor made ones for specikfip swners.’

. Captain in command, Pacific International Linesgajmore, November 1996 —
May 2001. ‘Commanded ocean going container shipgsoth feeder and liner
services. Contributed to the development of ISMuoads as well as crew
training manuals of the company.’

. Master in command, Bangladesh Shipping Corporafiéap — 1996.
‘Commanded container, bulk carriers as well as inpuitpose vessels of
Bangladesh Shipping Corporatidn.

A different advisor in another case before the TmiéP sought from Captain Zaki Ahad an
update of the information provided in his artigteThe Financial Express, in particular as to
whether it was still the case that, since libergtibere had not been a single instance in
which the penal provisions of the Bangladesh lavdesertion had been applied. Captain
Ahad replied by email in the following substantteems on 29 November 2011:

Desertion has decreased significantly, probablytdghore leave restrictions on
Bangladesh seafarers.

% zaki Ahad, ‘Woes of maritime education in Banglsiafe The Financial Express, 22 August 2010,
downloaded from http://www.thefinancialexpress-bdimore.php?news_id=109704)

4 Zaki Ahad in LinkedInhttp://bd.linkedin.com/pub/zaki-ahad/18/812/b&écessed 3 October 2012.
® [Case details deleted: 5.431(2)]
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There are many instances where deserters havealrested and later on they got
bail, but definitely no one was sentenced to inggnsent to the best of my
knowledge.

The advisor sought further clarification from Captahad as to whether arrested deserters
paid a fine or posted bail, what the amount oha fvould be and what happened
subsequently in the event that they posted baapt&n Ahad referred the advisor to Mr M A
Matin, an employee of M/S Haque and Sons, the Biggmployer of seafarers in
Bangladesh. Mr Matin was, he said, the person ddait with desertion matters in the
company. In response to the advisor’'s requeshformation Mr Matin responded by emalil
on 20 November 2011 in the following substantivents

Your attached message noted and inform some afdberters being arrested on
return Bangladesh against prior information tolétve enforcing authority and
subsequently the caught person released withoutdorpnent. General action being
taken by government shipping office, cancellatib@DC and forfeiture of guarantee
money and deferred credit money with the shippiffigeoof concerned deserter.

The advisor contacted Mr Matin once more to seeficadas to how long deserters are
detained before being released, particularly whiegg have not provided guarantee money,
and whether he was aware of convictions of desedigring the 1990s. The advisor noted
that he had in the meanwhile contacted a Banglaldesfer, Md Jahangir Hossain, who had
advised that sentences of three to six months soapment and fines of BDT 1 million were
imposed on ship deserters in the 1990s. Therdé&and no convictions in the last ten years
but cases were currently before the courts and @xgrected to be finalised soon. ‘With the
government having returned to some form of demggthese cases are expected to be
decided with the imposition of increased periodsrgdrisonment and fines.” Bail would
depend on the circumstances of the case but ggnérage charged with deserting ship do
not have the funds to post balil.

Mr Matin responded by email on 30 November 201fbksws:

Your attached message noted and inform duraticairdet depends how the victim
and his next of kin handle the case. Amount ofpayt also depends on mutual
negotiation.

When a deserter desert from the vessel then Sigppaster file case against him on
the basis of information received by the local agdithe vessel from the ship’s
Captain and for more details you can contact ShgpMaster with this email.

Document fraud

Independent country information indicates thera Iegh level of document fraud in
Bangladesh and forged or fraudulent documentsydireg) passports, are readily available. It
has also been common to pay bribes to officiatsaddition, lawyers will provide, for a fee,
a letter advising that it is unsafe to return to@adesh®

® Department of Foreign Affairs and Trade (DFAT) @abA 19732, 26 July 1988 CX2690;
DFAT Cable DA 824, 24 December 1995 CX13160).



63.

64.

65.

66.

67.

68.

False documentation is very often provided by Badeshi asylum seekers. In its February
1998 report entitled "Bangladesh: Profile of Asyl@iaims and Country Conditions™
(CX31417), the US Bureau of Democracy, Human Right$ Labor states:

Asylum applicants from all [political] parties sulimoluminous documentation to
support their claims, including in particular oatstling warrants for their arrest if
they return to Bangladesh and other alleged couttoalice documents. Arrest
warrants are not generally available to the publig all such documents should be
scrutinized carefully. Many "documented" claimsoatstanding arrest warrants have
proved to be fraudulent. As of December 1997, tmb&ssy had examined several
hundred documents submitted by asylum applicaotse proved to be genuine...

According to a July 2005 report by the CanadiarhHigmmission in Dhaka:

“Many false documents exist; it is relatively easyerify these documents, but
verification takes a long time when it is done aildgghe capital ..The content of
genuine documents is often questionable. The rahgmaruption in various levels of
the government weakens the integrity and the cilégibf officially issued
documents ... It is common for [political party] meenbhip confirmation letters to
be issued to facilitate verification proceduresreif the information is incorrect ...
We often hear people saying that it is normal tjole incorrect information for a
third party, because it is considered a duty tp hed-nationals/brothers’ to
immigrate to a so-called ‘rich’ country ... Genuineatcal certificates containing
incorrect information can also be issued ... Birttifieates are issued [often years
after the person’s birth] upon verbal or writtequest, and no proof of the person's
date of birth, identity or age is required; theedificates have the same value as the
information provided by the applicant ... Similariis relatively easy to obtain a
passport under a false identity.”

FINDINGS AND REASONS

On the basis of his passport which he submitteédeabhearing | accept that the Applicant is a
citizen of Bangladesh, as he claims to be.

The Applicant claims to fear harm in Bangladesthathands of the ruling Awami League
because of his political opinion as a member ofakdre-Islami. He also claims to fear
significant harm under Bangladesh law becausesdiions in deserting ship.

Member ship of Jamaat-e-1slami

In his Statutory Declaration [dated in] July 20bh2 Applicant claims to have become
involved with Islami Chhatra Shibir, the studenhgiof the Islamist political party Jamaat-e-
Islami, when he was at school in 1994. He claimas he later became an activist member of
Jamaat-i-Islami and that he took part in electiampaigns and protests on the party’s behalf.

At the hearing the Applicant acknowledged that ¢haaims are quite different from the
claims he made in his protection visa applicatiod #he attached statement, which were to
the effect that he feared harm at the hands ahisks as a member of the Maizbhandari
religious sect. His explanation for this was tivaen he arrived in Australia he was told by

! Country of Origin Information Report, Bangladesh, UK Home Office, 11 August 2009.
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his previous migration agent that claims based embership of an Islamist group such as
Jamaat-i-Islami would not be accepted and thaatfemt then created a set of fictional claims
based on Maizbhandari membership. He said he erdssed and that he had simply
followed the instructions of the advisor. He ackiexiged that his original claims were, in
effect, lies and that he was aware they were liesnahe advanced them.

As put to the Applicant at the hearing, the faet the advanced false claims in his protection
visa application casts major doubts on the cratof his new claims to fear harm in
Bangladesh set out in the Statutory Declaratiogéddwith the Tribunal just one day before
the hearing. | note that his claims to fear hamthe basis of Maizbhandari membership are
set out in considerable detail in the protectiawapplication statement, a document running
to over four pages of typescript. | accept thatmwhe made these claims he had only
recently arrived in Australia and | also accept timwas unlikely at that time to have had
any particular knowledge of Australia’s migrati@w as it applies to protection claims.
Nevertheless, he was neither a child nor an unstipaied person at the time but instead a
mature adult who had received an advanced edudatidangladesh and who had a
considerable experience of life, having worked kasla representative of a [company] and as
a merchant seaman. Whatever trust he may havedpiadis first migration agent he knew
at the time, as he confirmed at the hearing, tiattaims he was making were entirely
untrue. | am not satisfied that there is anytlahgut the circumstances in which he prepared
his original claims which would serve to reduce doeibts they cast over his reliability as a
witness or, as a consequence, about the credibflitys new claims.

These doubts were not diminished by the Applicagnislence at the hearing concerning his
alleged membership of Jamaat-i-Islami. He coufdrafo reasonable explanation as to why,
if he had been an activist member of the party b opposed the Awami League and had
attracted the enmity of Awami League leaders irenés, placing himself in danger of his
life as a consequence, he had nevertheless sufieredrm from these sources while he was
in Bangladesh. | note his suggestion that he \bsta escape harm because the Awami
League was not in power at the time but, as pbtrtoat the hearing, it is common
knowledge that the Awami League was in office &srthtional government from 1996 (the
year the Applicant claims to have become involvéti iamaat-i-Islami’s student wing) to
2001. There is nothing in the information befdre Tribunal to indicate why, if he had been
targeted by the Awami League for his activism witthe Jamaat-i-Islami to the point where
Awami League members wished to kill him, no attetopdo so was ever made, even at other
times when the Awami League was out of office.

| note also that the Applicant’s suggestion athtbaring that he had been involved in
converting members of the Awami League to the rarikamaat-i-Islami by offering them
‘dawat,” or hospitality, was the first mention hedhmade of this further source of the alleged
animosity by the Awami League. He offered no readso the late appearance of this claim
beyond suggesting that, in effect, he had simpBbriooked it when preparing his Statutory
Declaration [dated in] July 2012.

Taking these matters together | am not satisfied dise truth of the Applicant’s claim to
have been involved with Jamaat-i-Islami or its stutdving Islami Chhatra Shibir, either as
an activist member or in any other way while he waBangladesh. | am not satisfied that
he was ever threatened with harm for such a realonam | satisfied there is any reason to
believe that he would be harmed for such a reddomwere to return to Bangladesh.
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| have reached this conclusion having taken intmant the two supporting letters from
Bangladesh submitted to the Tribunal following tiearing. The provenance of these
documents is by no means clear. One of them iateddut the other bears [a date in] May
2012 and its belated appearance, three monthsitaftas allegedly signed and some three
weeks after the hearing, inevitably casts doubt ageuthenticity. | also note that passages
in the documents containing identical wording. @&ithese factors, together with the
country information before the Tribunal concernihg ready availability of forged or
fraudulent documents in Bangladesh, | am not satizhat any weight can be placed on
either document as evidence of the Applicant’s mement with Islami Chhatra Shibir or
Jamaat-i-Islami.

Harm asa ship deserter

| have also considered the Applicant’s claim tretbmes within the scope of Australia’s
complementary protection legislation because hddviaee significant harm through torture
and cruel and inhuman treatment or punishmentcasisequence of being imprisoned for the
offence of deserting his ship.

| accept that the relevant section of Bangladeslgéschant Shipping Ordinance, 1983,
provides for a term of imprisonment up to five yetogether with other financial penalties
for the offence of deserting a Bangladesh or forsigip. | note, however, that there is
information before the Tribunal from Captain Zaka® and Mr M A Matin which indicates
that Bangladeshis who desert ship do not receigempsentences. Having considered the
information before the Tribunal relating to the gireal application of the law in this area, |
am not satisfied there is a real risk that the Agait would be sentenced to prison. | accept
that he might be arrested and that he might benesjto post bail or pay a fine. | also accept
that his seaman’s travel document (CDC) might Wweltancelled and that he might be
unable to find work in the merchant navy again.wideer, | am not satisfied that these
penalties would represent anything more than th@ementation of a law of general
application, adopted for the legitimate purposeegulating Bangladesh’s maritime trade and
the reliability of Bangladeshis as merchant seamem not satisfied that they would be
applied to the Applicant in a discriminatory faghigo that he was punished more severely
than others, for any reason. Nor am | satisfied tiney could reasonably be seen as
disproportionate or excessive, or that they woed&tlito him suffering significant harm
through torture or cruel or inhuman treatment arigphiment.

| have reached these conclusions taking into addberadvisor’s concerns, expressed in the
submission [dated in] August 2012, about the rdligof the country information given to
the Applicant regarding the likelihood of imprisoent for ship desertion in Bangladesh. |
note that she raises a number of questions abeuattitity of the three persons who provided
this information to do so with authority. She ggks example, about the educational
gualification, experience or expertise of Capta@tkiZAhad, whether he has written any peer-
reviewed articles and whether he has done anyitgtiaé and quantitative research’ on the
subject. She asks some similar questions conaethelawyer Mr Jahangir Hossain and Mr
M A Matin. She asks whether the Tribunal has vestithe emails from these figures,
whether it has contacted Captain Ahad directlywahdther it has incorporated this material
into its Country advice.

| accept that these queries reflect a genuine cortoeunderstand the background to the
information which was provided to the advisor. Hoer, | am satisfied on the information
before the Tribunal that the position and consiolleraxperience of Captain Zaki Ahad are
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such as to make him an authoritative source ofébion. | am also satisfied that Mr

Matin, who was recommended by Captain Zaki Ahathagerson responsible for managing
deserter matters within the country’s largest elygil@f seafarers, is also a reliable source of
information in this field. Mr Jahangir Hossain wagsproached for information by another
advisor in a different case before the Tribunal hagppears in the information largely
because he was involved in the chain of emails éetvthat adviser, Captain Zaki Ahad and
Mr M A Matin. Apart from the fact that Mr Hossama lawyer who appears to be familiar
with the subject matter there is no informationdoefthe Tribunal as to his background or
relevant experience. For this reason | have raatqul any weight on the information he has
provided.

| note, finally, that the advisor has not produeeg independent information concerning a
single incident of the imprisonment of a ship desgen Bangladesh which might suggest that
the Applicant would suffer such a fate.

Summary

The Applicant has confirmed that his claim to fearm in Bangladesh because of
membership of the Maizbhandari religious sect isue

In the light of all the information before the Tuiial | am not satisfied that the Applicant was
ever an activist member or supporter of Jamadsaivisor its student wing or that he was
ever targeted by the Awami League for such a reabam not satisfied there is a real
chance that he would suffer harm for this reasdBdangladesh. Nor am | satisfied that the
penalties likely to be imposed on him for desertirgyship would reflect more than the
application of a law of general application, ortttieey would be disproportionately harsh or
applied in a discriminatory fashion for any reason.

| am not satisfied that the Applicant has a wellrfided fear of persecution because of his
political opinion or for any other Convention reasihould he return to Bangladesh, now or
in the reasonably foreseeable future and | am atctfed that he is a refugee.

| have also considered whether the Applicant mimgbét the alternative criterion for
protection under the complementary protection miowis of s.36(2)(aa) of the Act. As

noted, | am not satisfied there are any groundbdtieving there is a real risk that he would
be imprisoned for the offence of ship desertiorusthde be returned to Bangladesh. | accept
that he might be arrested and that some form ahftral penalty might be imposed on him,
and that he might also be barred from ever workigain as a merchant seaman. However, |
am not satisfied that these penalties could reddpihe said to amount to significant harm,
either as torture or as cruel or inhuman treatroepunishment, or in any other way so as to
bring him within the scope of Australia’s complertay protection arrangements. | am not
satisfied there is any reason to believe he mbetgtiterion.

CONCLUSIONS

The Tribunal is not satisfied that the Applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theedfte Applicant does not satisfy the
criterion set out in s.36(2)(a).



84. Having concluded that the Applicant does not mieetréfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the Applicant is a person to whom Australia peotection obligations under s.36(2)(aa).

DECISION

85. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.



