1215348 [2013] RRTA 55 (2 January 2013)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

1215348
CLF2012/162713
Afghanistan
Mara Moustafine
2 January 2013
Sydney

The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(aa) of the Migration Act.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant who claims to beciizen of Afghanistan applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as
this information may identify the applicant] Jul§12.

The delegate refused to grant the visa [in] Oct@04r2, and the applicant applied to
the Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person in respect of whom
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention), ootber ‘complementary protection’
grounds, or is a member of the same family uné person in respect of whom
Australia has protection obligations under s.36&] that person holds a protection
visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia in respdoivbom the Minister is satisfied
Australia has protection obligations under the [ge&s Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant



10.

11.

12.

13.

14.

S395/2002 v MIMA2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haroudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the applceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motorabn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb



15.

of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person in respect of wAastralia has protection
obligations is to be assessed upon the facts getist when the decision is made and
requires a consideration of the matter in relatomthe reasonably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia in respect of whom the Minisig satisfied Australia has protection
obligations because the Minister has substantalmgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumieht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an affélae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

19.

20.

21.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

The applicant was represented in relation to thive by his registered migration
agent, [name deleted: s.431(2)].

The applicant is a [age deleted: s.431(2)] year*digthan man from [Village 1] in
[Town 2], Jaghori district of Ghazni province, wawived on [location deleted:
s.431(2)] as an unauthorised boat arrival [in] Ap8i12. He is of Hazara ethnicity and
a Shi'a Muslim, with [siblings] living in Afghaniat with his mother. His father died in
[year]. The applicant, who completed four yearpriihary education, moved to
Pakistan in [year] where he worked as a streetaefod his uncle in Quetta without
wages as his uncle was supporting the applicaat’sly in Afghanistan.



22. No information was available from the applicant’'grg interview, but personal details
and claims were provided with his protection vipaleation [in] July 2012.

Statutory Declaration, [July] 2012

23. The applicant stated as follows:

4. | originate from [Village 1] area, in [Town ZJAGHORI, GHAZNI, in Afghanistan.

[Village 1] had around [number] HAZARA householdsdds situated in a large HAZARA
populated region....

Why | left that country:

8. There was a dispute between my father and andh&ARA man, [Mr A], regarding the
ownership of our farming land, which was aboutgtze of a football field. | was a boy, so |
don't know much about the circumstances,

9. Around 6 years ago, my father was murderedrasidt of the dispute.

10. After my father was killed | was often approaghoy the children of [Mr A], who threatened
that they would kill me if | came near the land.

11. | suffered terrible with sadness after my fdthéeath and | was fearful for my life because of
the threats made against me and my family. Asw@tres/ [uncle] suggested that | go to stay with
him in Pakistan. My mother refused to abandon bantry and remained with my younger
siblings. My [uncle] now supports my mother and ilgm

12. The situation for HAZARAS started becoming ad bs AFGHANISTAN over last
couple of security situation in Pakistan was exeglgnunsafe. Everyday HAZARA people
were being targeted and killed by the LASHKE JANGIdt. other groups. The HAZARA
people are targeted because they are SHIA. The KESBANGU group believes SHIA are
infidels and must be killed....

14. The situation for HAZARAS was so terrible th&tlt | had to leave PAKISTAN for my
own safety. | knew that the situation for HAZARASAfghanistan would be the same as
PAKISTAN because of the TALIBAN; and it would nog Isafe for me to return to
Afghanistan because | am a HAZARA SHIA.

What | fear may happen to me in my country:

15. The TALIBAN target HAZARA people because thelTBAN are SUNNI and the
HAZARA are SHIA. The TALIBAN think HAZARAS are infiels and want to kill them....
Why | will be harmed:

17. | fear | will be harmed by the TALIBAN becausfemy HAZARA race and SHIA ethnicity.
18. If the TALIBAN discover that | have claimed &ay in Australia they will think | am a
traitor and spy and they will execute me.

Do | think that there is a place in that countryesd | could be safe:

19. The TALIBAN operate in all areas of AFGHANISTANherefore it's unsafe anywhere in
Afghanistan.

20. | am recognisable as a HAZARA because my featur

Do | think the authorities of my country can andl wiotect me and or my accompanying
family members, where applicable, if | / we wergadack:

21. The authorities in Afghanistan are corrupt.yitvere unable to protect my family against
the land dispute. There was an inadequate punidtwhéime person who executed my father
and claimed our lands.

22. The authorities have no power to act agairsT#ilL_IBAN.

23. |1 do not think the authorities in Afghanistaan®ffer me any protection.

Other Reasons - Complementary Protection:

24. If | were to return to Afghanistan | am unatdevork on my lands and support myself.
My life is at risk because of the land dispute| san't return to my area. There are no other
areas where | can move because | don't have ayfaapbort network. Without lands and
family I will be unable to survive.



Protection interview, [August] 2012

24,

| have listened to applicant’s interview with DIARwhich he elaborated on his
background and claims and noted the following moint

After his father died, [Mr A] was detained by thevgrnment for a month and was
then released because he was able to bribe thereueih

[Mr A] was a wealthy man. His daughter was marteethe son of [Mr B], an
influential Hazara from another village who had ddiaks with the government and
the bazaar. As a result, [Mr A] got off lightly.h&re was no law about land in
Afghanistan and a more powerful man could takddhd of another.

As the oldest son, the applicant was entitled éd@nd which [Mr A] took, but he
never tried to get it back.

His uncle who lived in the village tried to pursaelaim for the land, but without
result as [Mr A] threatened him and told him noirteolve himself.

His father’s [brothers] still lived in the villageThey did not go near the land for fear of
[Mr A].

He fears that if he returns to the village he wélkilled like his father. Besides, as he
has no land, he cannot do anything in the village.

Because of the land dispute he did not return ghAhistan from Pakistan after the
situation for Hazaras deteriorated there.

As the Taliban are still in power in Afghanistamey will kill him. A month ago a man
from their village who was a soldier was killed[iown deleted: s.431(2)].

When living in his home village, he did not tratelother areas as Hazaras had
problems on the roads around Jaghori because tbeyShi’a and the Taliban Sunnis.
For the two years that he continued to live inag# after his father was killed, he was
threatened and beaten with a stick when he wemnttowee disputed land.

Since then his family had not been harmed apam frerbal threats and his siblings
were sometimes beaten.

The family was still being supported by his unabel also had some farm animals.
Asked if he might be able to live in other areag&ighanistan where he was not
facing a land dispute, such as Kabul or other glacéhe Hazarajat, the applicant
said he had nowhere else to go and that Kabul wisafe, giving the example of the
2011 Ashura violence.

Country Information Submission, [August] 2012

25.

The applicant’s representative provided a generergssion of country information on
issues relevant to the assessment of applicantsAfghanistan, including persecution
for reasons of race and religion; claims basedeyngived opposition to the Taliban;
relocation and access to effective protection femors of protection; attacks on those
perceived to be in support of government and imtigonal forces; and the situation in
Uruzgan 18 months after the Dutch/Australian haedov

Primary decision and review application

26.

The delegate made an adverse decision [in] Oc@®E2 and the applicant applied for
review [in] October 2012.



Submission, 4 December 2012

27.

28.

29.

30.

31.

On 4 December 2012 the Tribunal received a 71 pagmission by fax from the
applicant’s adviser.

It stated that the applicant feared that the Tallvauld physically harm and/or kill him
in Afghanistan due to his race (Hazara), religiShita), imputed political opinion of
opposition to the Taliban (due to his applicationdsylum in Australia).

The submission included a response to the Delefjathags and attached generic
country information addressing the issues of tleisiy situation in Afghanistan,
including in Kabul and Jaghori; Taliban attacksHtarzaras in Afghanistan;
discrimination against Shi'a Hazaras in Afghanisthneats to supporters of NGOs, the
government and ISAF; the availability of state potion; and relocation within
Afghanistan. The submission concluded that thdiegy'’s fears that he will be
persecuted because of his race and religion in a&figtan were well-founded; that due
to ongoing deterioration in the security environmenmfghanistan, the risk of his

being persecuted would only increase throughoutgahsonably foreseeable future; and
that as there was a real chance he would be péesettwoughout Afghanistan,
including in Kabul and in the Hazarajat, the isstieclocation did not arise.

The adviser submitted that, even if the harm fe@sethe applicant might in part be
motivated by reasons unrelated to his race angioaliit could be characterised as
being Convention-related in the context of the ang@nd oppressive campaign
against the Hazara community and the historicaa@atents to this campaign, and the
applicant’s inability to access protection from thighan authorities because of his
race and religion.

The submission also address the issue of complamygototection, positing that there
were substantial grounds for believing that, as@nssary and foreseeable consequence
of his removal from Australia, there was a redt tisat the applicant would suffer
significant harm, in particular cruel or inhumaeatment and degrading treatment,
through physical violence and the denial of soaral economic rights.

RRT Hearing, 7 December 2012

32.

33.

34.

Theapplicant appeared before the Tribunal on 7 Dece@®®2, by video-link from

the RRT offices in Melbourne, to give evidence anesent arguments. The Tribunal
hearing was conducted with the assistance of angréter in the Hazaragi and English
languages. Both the interpreter and the applicaapsesentative were present at the
RRT in Sydney.

The applicant confirmed that he left AfghanistanRakistan four years earlier because
the children of the neighbour who took his familidad and killed his father were
harassing and beating him; that he left Pakistaalme Hazaras were being killed; and
that he could not return to Afghanistan as he waadilled there, like his father.

The applicant confirmed his key biographical detatle said his family were Hazaras
from the [tribe deleted: s.431(2)] and that hisi¢ats family had always lived in [Area
3] in Jaghori, which was about an hour from [Town Zhe people in his village were
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36.

37.

38.

39.

40.

4].

42.

all Hazaras. His mother's family was from [towneadet: s.431(2)] near [Area 3] but
were now living in Pakistan.

The applicant’s father had [brothers]. Each hadl laut it was not adjacent and about
10-15 minutes away from each other. His fathergllhad been the size of a soccer
field and he had been growing [crop] on it. The ifsghouse stood separately about
100 metres away from the land.

The applicant said the Taliban were not in [Area@s33If, but on the roads to Ghazni
and Kabul. There were, however, Hazaras in the &t® were informers for the
Taliban about such things as people coming backedabout other armed groups in
[Area 3] or [Town 2], the applicant mentioned thizlbde-Wahdat, and confirmed that
they kept control of the area and kept the Talibain

The applicant said the neighbour [Mr A], who too& father’s land, was the elder of
themanteqaand wadrom the same tribe as his family, but not a re&atiThe
applicant found out about the land dispute whename home one day to find people
standing outside his home. He was told his fatiaekbeen killed in an argument with
[Mr A] about the land.

Asked what the dispute was about, the applicadt[8&i A] had previously been
ordering his father as to what to do and not tevith the land. [Mr A] claimed the land
was his; made fake documentation and took it tgytheernment in [Town 2]. This was
revealed after his father was killed. His fathad been about to replant the [crop] after
the harvest. Because he was young, he knew nadlbiogt the land dispute until his
father was killed.

The applicant said his uncle complained to theauitths in [Town 2], taking the title
deeds which showed his father had inherited the feom his grandfather but he was
told the documents were fake. Asked if his unaktto seek a resolution by the
Hazara elders, the applicant said they spoke to thé they could not do anything
because [Mr A] had links with the Taliban. He sgitt A] was in a ‘gang’ with other
powerful people [Mr B] in [Area 3] and [Mr C] froifiocation deleted: s.431(2)]. These
people had links with the Taliban as well as theegoment and the Hizb-e-Wahdat.
They had been powerful for a long time, did whattivanted and mistreated people,
including reporting on them to the Taliban.

The applicant said that after [Mr A] killed his li@r he was imprisoned for one night
and one day after his uncle called the police mwWm 2]. Then he payed a bribe and
was released.

Asked if any efforts had been made to resolve theute through traditional
mechanisms before his father was killed, the apptisaid he did not know as he knew
nothing about the dispute between [Mr A] and hiteda until after his father died. His
uncles had spoken to him about it and what to tkr &fs father died; but in
Afghanistan they could not do anything in the fatsomeone with power. He could
not do anything anyway and left for Pakistan atfter years.

The applicant said that in those two years he linetie house with his mother and
siblings and continued to go to school but wasdseand taunted by [Mr A]'s children.
He agreed that it was unusual for a woman to lisaeawithout any adult male, but
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44,

45.

46.

47.

48.

49.

said his mother was forced to live like that aslshe no alternative. Asked what the
family lived on, the applicant said the family hemme animals, including cows. His
paternal and maternal uncles also assisted higyfami

Meanwhile [Mr A] was using the land he had takéhs uncles had gone to the
government and tried to do something but couldatbing and could not afford to pay
money to the corrupt government. The applicantftefPakistan because of the
constant harassment by [Mr A]’s children.

| asked the applicant why he could not go backv®ih Afghanistan if the family had
accepted that [Mr A] now owned the land. He resgohithat his uncles did not care
about him so what could he do if he returned. Meeeo[Mr A] would realise he had
grown up and suspect that he had come to reclarahd so would kill him.

Asked if [Mr A] had threatened to kill him durinbéd two years he was in Afghanistan
after his father’s death, the applicant said he seased of [Mr A] so did not get close
to him and was not allowed close to his house.

| summarised the applicant’s claims and he confirthat the main reason he feared
returning to Afghanistan was that [Mr A] might tkihe had returned to reclaim the
land and would kill him either himself or ask thaliban to do it. He was also afraid
that the Taliban might kill him because he was adtla and Shi'a; and, as a returnee
from a Western country, they would consider hinor@ign spy and informer.

| drew to the applicant’s attention and soughtdoisiment on a number of
inconsistencies in his evidence as follows. Whéddild me at hearing that after he
killed his father, [Mr A] was detained for one dayd one night, he told the DIAC
officer that [Mr A] was detained for one month. eTapplicant responded that [Mr A]
had only been detained for one night and one deyttaat there may have been a
mistake on the part of the interpreter, who wakasfian background and spoke with
an Iranian accent.

| noted that, while the applicant had previouslglshat [Mr A] was rich and had links
to the government, until the hearing he had made@ation [Mr A]’s links with the
Taliban. The applicant responded that previouslyanted to keep his account short
because he was afraid he might get mixed up. Heweiter he had been rejected, he
wanted to tell the whole story. | said | foundiffidult to believe that, if [Mr A] had
Taliban links, the applicant would not have mengidhis in his statement of claims or
to DIAC. | asked the applicant why | should nolidee that he had added this detail
after he was refused in order to enhance his claiims applicant denied this and
suggested | check with people in Jaghori if | did lbelieve him.

| asked the applicant what work [Mr A] did in Jaghéle responded that [Mr A] was a
tribal chief who did not do anything himself buintlled others. He took other
people’s property by force; as well as the asst&tgmovided by foreigners to poor
people. While he had no formal government positaaa tribal elder, he was called on
to solve problems and had links in the districtthie bazaar and with the government.
Asked about the other people he had mentionedygpkcant said [Mr B] was also an
elder and a mullah in Jaghori and that his sonmasied to [Mr A]'s daughter. [Mr C]
was also their friend and one of the gang.
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S7.

Later in the hearing, | asked the applicant whae not previously mentioned that,
after his father’s death, his uncle had taken #edd of the land to the government; that
[Mr A] produced a forged document showing he owtiedland; and the government
accepted [Mr A]'s document instead of the titledieprovided by his uncle. The
applicant said he only learned about this two m®atio. He said his mother and uncle
knew about it but did not discuss the details With as he was very young at the time
and only knew that his father had been killed.kiegisthe applicant why | should not
believe that he added these details after his @ for protection was rejected in
order to strengthen his case? The applicant sarbsenot lying as he had taken an
oath on the Koran.

Noting that he told me that he had discussed tie dgspute with his uncle after his
father was killed, | said | still found it curiotisat he would not have known about the
false documents. The applicant said they had Hadan detail as he was under 18
years old. |said | found this surprising, giveatt as the eldest son, he stood to inherit
his father’s land. The applicant said he couldhete done anything about it anyway.

| observed that sometimes when applicants werseefprotection, they added
information which may or may not be truthful in erdo strengthen their case. The
applicant said he had not done so and that | ochigdk in Jaghori.

| asked the applicant whether there was anythisg lels mother told him in the last
two months. He said she only said that his silslvwere still being beaten. Asked why
his brother and sisters had not been sent to Rakigte applicant said there was no
security in Pakistan and they might get killed.

| said | also found it odd that the applicant cladrjMr A] would harm him if he

returned to the village because he would thinkdekdome to take back the land, yet he
had taken no action against his father’s brothHns. applicant said the uncles minded
their own business.

| drew to the applicant’s attention and invited ¢aenment on country information on a
number of issues which might be adverse to hisndai

| noted that according to authoritative sourcesluiding DFAT, despite serious
security problems and generalised violence affgdtie population generally in
Afghanistan, Hazaras were not targeted in a systemvay for their ethnicity and Shi'a
religion alone, as they had been in the past.datiat the UNHCHEligibility
Guidelinesof December 2010, which were still active, indechthat there was ‘a
systematic and sustained campaign by armed antef@ment groups to target
civilians associated with, or perceived as suppgrtine Afghan Government or the
international community, particularly in areas waneuch groups are active’; and that
claims by particular ethnic groups should be asgksglividually on their merits.

The applicant pointed to the massacre of HazarasSim Afshar (which took place in
1993) and said that in the Taliban time, lands werdiscated from Hazaras and given
to others including the Kuchi and asked rhetorjcalhat happen to Hazaras after the
foreign forces withdrew? | again referred to coyméports that, at the present time, as
opposed to during Taliban time, it was unlikelyttaddazara would be persecuted by
the Taliban for reasons of his ethnicity and religalone. This did not mean, however,
that a Hazara might not be persecuted if othepfaatere involved but each case had
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to be assessed individually and geographic locatmahthe prevalence of the Taliban
were also important factors to consider.

In this context, | noted that reports from a variet sources agreed that Jaghori was a
comparatively safe district, although there cowddaldanger of Taliban attacks on the
roads leading into the district. The applicantida accepted that Jaghori was safe but
it was a very small place and the only thing theas water — everything else had to be
imported from outside and the surrounding area&Sha&zni and Uruzgan were
controlled by the Taliban.

Drawing on information at paragraph 72, | noted (DBAT contacts in Afghanistan
unanimously agreed that the main targets on thasrmaGhazni, and nationally, were
people with direct links to the Afghan Governmeningernational community,
regardless of their ethnicity. The applicant sisge that the Taliban also targeted
students, saying his [relative], who was studymélabul, had his head chopped off by
the Taliban three years ago after they found hisdmi.

With regard to his claim that as a returnee, helevba harmed by the Taliban because
they would regard him as a foreign spy, | drewapplicant’s attention to DFAT’s
advice of 31 October 2012 that it was not awanastinces of Afghan returnees
suffering harm as a result of their time outsidghgnistan or an imputed pro-western
view, as set out at paragraph 78. The applicantiectthat he did not know about
politics but that Hazaras had been and were belleglland no one cared. He would
rather be killed in Australia than returned andekilthere.

The applicant said he did not believe the Afghamegoment would protect him. Had
they been able to do so, the neighbour could ne¢ keken his father’s land and he
would not be here.

Noting that his land dispute with [Mr A] was a ltisad dispute with a neighbour, |
asked the applicant if he could live safely elsewhe Afghanistan. He said if there
was, he would not have made the dangerous joumAysdtralia. He confirmed that his
mother’s family were all in Pakistan. Asked abthé possibility of living in Kabul,
which had a large Hazara community and was alsardeg as relatively safe for
Hazaras, the applicant said there was no securély im Kabul. He referred to the
killing of Hazaras on Ashura in 2011; and said tHataras were always being killed in
Kabul in the month of Muharram, with 3-4 peoplergeihrown out of apartment
windows this year.

| put to the applicant that much of the commentaryhe 2011 Ashura bombing in
Kabul, including by Shi'a leaders, highlighted titatvas not a typical occurrence; that
the incident had been denounced by the Talibaheag/ork of a Pakistan terrorist
group with links to Al Qaeda; and that conjecturattthis incident heralded the
unfolding of a Pakistan-type situation of serioastarian violence had not been borne
out by events. | had read reports of violence betwg&hi’a and Sunni university
students in Kabul on Ashura day this year, but titscale of the 2011 violence was
not repeated. | noted that what would happen &fteign forces withdrew from
Afghanistan was still in the realm of speculation.

The applicant did not wish to highlight any issuethe context of complementary
protection.



65.

66.

67.

The applicant’s representative noted the detaildgssion provided and made the
following points. It was clear from the informatibhad elicited about [Mr A] as a
person of control and influence that the applicantld not return to his family home in
Jaghori. Moreover, the journey there was insedMigle the applicant’s key claim
was related to a family land dispute, [Mr A]'s raéok this to a different plane. The
applicant’s uncle had tried but could not resohe dispute through proper channels.

Noting the emphasis in the UNHCR guidelines onittygortance of networks and
support mechanisms for Hazaras in Kabul, the reptative said relocation was
inappropriate for the applicant, who had no farilis there. As the eldest son, he
would have to relocate the rest of the family tdKlaand would not have the means to
set up house or get employment in the face of widesl unemployment. The same
applied to the rest of the country.

The representative submitted that if the Tribundlrobt find that the applicant’s
particular circumstances amounted to persecutiogronnds of religion, ethnicity or
imputed political opinion, there were substantia@umds for believing he would suffer
significant harm if removed from Australia and meted to Afghanistan, so he should
be recognised as requiring protection under comgftany protection legislation. The
representative also said that if | did not accketapplicant’s evidence regarding [Mr
A]'s false document, | should put this aside andsider the applicant’s other claims.

Country Information

68.

This case is one of five cases where the applisamtHazara and a Shi'a from
Afghanistan which | received in October 2012 andcivhwere interviewed in late
November and December. | have considered courfiynration detailed in the
delegate’s decision, material provided by the i@ppt ’'s adviser and, in particular, the
following:

Return to Pakistan

69.

According to UNHCR Guidelines:

Afghans without a valid passport and visa, regagdtd prior length of stay in Pakistan, can
not enter Pakistan legally and would be subjedegortation under Article 14.3 of the
Pakistan Aliens Act. Arrests for illegal stay, asubsequent imprisonment, fines and
deportations of illegally staying Pakistanis amady occurrence with several hundred being
deported to Afghanistan every month. (UNH@HRgibility Guidelines for Assessing the
Internal Protection Needs of Asylum-Seekers froghaistan July 2009, p. 62)

The situation of Hazaras in Afghanistan

70.
o

o

Key sources consulted were:

The Afghanistan NGO Security Office (ANSO) Data Be@anuary 1 2010 —
December 31 2010 ‘Summary and Assessment’, Kahkld 20

The Afghanistan NGO Security Office (ANSO) Data Be@anuary 1 2012 — June
30 2012 31 2010 ‘Summary and Assessment’, Kabyl 2012

CPAU, ‘Conflict Analysis: Jaghori and Malistan dists, Ghazni Province’, April
2009www.cpau.org.af

Danish Immigration Service, ‘Report from Danish Iignation Service’s fact finding
mission to Kabul, Afghanistan 25 February — 4 Ma6i2,” Copenhagen, 29 May



2012, https://www.nyidanmark.dk/NR/rdonlyres/3FD55632-B748B6-935C-
827E83C18AD8/0/FFMrapportenAFGHANISTAN2012Final.pdf

o Department of Foreign Affairs and Trade (DFAT),odp on Hazaras in Afghanistan
between February 2010 and November 2012.

0 Halima Kazem, Researcher and Journalist, ‘Currient wf Afghanistan’ presentation to
IMR, 8 October 2010

0 Professor Alessandro Monsutti, ‘Situation for Hazain Afghanistan’, 19 August 2010:
Response to questions.

0 William Maley, ‘On the Position of the Hazara Miiitgrin Afghanistan’ 9 September 2012

o William Maley, ‘On Relocation to Kabul of Member§the Hazara Minority in
Afghanistan’ 19 November 2012

o Thomas Rulttig, ‘A new Taleban Front?’ dated 18 J2B&0

o Amin Saikal, ‘Afghanistan: ‘The Status of the Sta’Hazara MinorityJournal of
Muslim Minority Affairs’Vol.32, No 1, Marct2012

o United Nations High Commissioner for Refugees,dibility Guidelines for
Assessing the International Protection Needs ofuksySeekers from Afghanistan’
17 December 201Bttp://www.unhcr.org/refworld/docid/4d0b55¢92.html

71. UNHCR’sEligibility Guidelines for Assessing the Internaté Protection Needs of
Asylum-Seekers from Afghanist@iil7 December 2010 (here forward UNHCR’s
Eligibility Guidelines 201Pstated as follows:

Although available evidence suggests that some rassvdd (minority) ethnic groups,
including Hazaras, may engage in irregular migratar social, economic and historical
reasons, this does not exclude that others areddaocmove for protection-related reasons.
UNHCR therefore considers that members of ethreaps, including, but not limited to
those affected by ethnic violence or land use amkoship disputes, particularly in areas
where they do not constitute an ethnic majorityy im@ at risk on account of their
ethnicity/race and/or (imputed) political opiniatepending on the individual circumstances
of the case. However, the mere fact that a perstombs to an ethnic group constituting a
minority in a certain area does not automaticaltyger concerns related to risks on the
ground of ethnicity alone. Other factors includinger alia, the relative social, political,
economic and military power of the person and/eranid her ethnic group in the area where
fear is alleged may be relevant. Consideration Ishalso be given to whether the person
exhibits other risk factors outlined in these Glirdes, which may exacerbate the risk of
persecution. In the ever-evolving context of Afgiséam, the potential for increased levels of
ethnic-based violence will need to be borne in m{kdNHCR, Eligibility Guidelines for
Assessing the International Protection Needs ofuksySeekers from Afghanistan of 17
December 2010 pp.31-32).

Targeted Civilians

72. UNHCR'’s Eligibility Guidelines 2010 stated as folle:

There is a systematic and sustained campaign bgdaamti-Government groups to target
civilians associated with, or perceived as suppgrtihe Afghan Government or the
international community, particularly in areas wdeuch groups are active.

Attacks by armed anti-Government groups, which hranged from intimidation,
assassinations, abductions and stand-off attazkisetuse of improvised explosive devises
(IEDs) and suicide attacks, increasingly targeiieivs associated with or perceived as
supportive of the Government and the internaticoahmunity/ISAF. Targeted civilians
include Government officials and civil servants &mment-aligned tribal leaders, Ulema
Council (a national clerics’ body) members, religgischolars, judges, doctors, teachers, and



workers on reconstruction/development projects. I@R, Eligibility Guidelines, 17
December 2010 pp.7).

Danger on the roads

73.

74.

Reports from a variety of sources agreed that Yagha safe district, but that there can
be the danger of Taliban attacks on the roadstialistrict

A report from DFAT in Kabul in November 2012 addyed directly the question of

whether Hazaras were singled out for harm and eastient while travelling on these

routes as follows:
Contacts unanimously agreed the main targets oro#es in Ghazni, and nationally, were
people employed by or with direct links to the AfighGovernment or international
community - regardless of ethnicity. Carrying doeumation which pointed to a connection
with the government remained dangerous. Nobodypskesto was aware of targeting of any
particular ethnic group on the roads. Several imtetors pointed out the most significant
threats to life safety on these routes were trafficidents and IEDs - neither of which
discriminated according to ethnicity.

Land Disputes

75.

76.

77.

78.

Land disputes are reported to be a significaneissiAfghanistan as there is no
systemic registration of land or records. Land disp among individuals and families
are common. They occur all over the country andrayradl ethnic groups. Due to the
absence of a properly functioning legal systemsthée is unable to protect property
rights. Land courts have been overwhelmed by timeb@u of land claims, are time
consuming, expensive and suspected of corrupti@myNandowners prefer to resolve
disputes through traditional mechanisms using lebatas/jirgas composed of local
elders. However, there are mixed reports as to timgiartiality. Proving land
ownership is complex and title deeds and docunreaisbe faked due to corruption.

The Danish Immigration Service Report on its 204& finding mission to Kabul
(pp.40-45) provides a detailed review of the iss¥é¢s0 see Freedom Houd&eedom

in the World — Afghanistar22 March 2012,
http://www.unhcr.org/refworld/country,,FREEHOU,,AE&6b210837,0.htméaindInternal
Displacement Monitoring Centre, ‘Land and Propenpgra 14http://www.internal-
displacement.org/idmc/website/countries.nsf/(httaHopes)/81604190AD126D11C12578520
0620C06?0penDocument

Sources cited in the Danish report suggest thagrifeone has a land dispute with a
rich or influential person, he will probably fadeetrisk of being assaulted or even
killed. Further, as land courts, as well as thara$/jirgas are usually under the
influence of influential and powerful persons, dhd governmental institutions are
corrupted, the rich or influential person will mgsbbably win the case, so the case
cannot be settled through these channels.

Sources suggest that if an individual gives upeoounces his land due to a land
dispute, it will not be an option for him to stayy im the village because he will not be
able to make a living and survive in the villagehsut land. Moreover, losing a dispute
is tantamount to “losing face” which is an impottéssue in Afghanistan.
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The Danish report cites UNHCR to the effect thagreif the family agrees and does
not claim their land back immediately, they mail b a target because there is a risk
that they will claim back their land at a laterggaThis is particularly the case where
male members of the family (heirs) are alive wholdalaim the land back.

The report cites the Legal Union of Afghanistan fA)Uo the effect that if the injured
party to a land dispute does not accept the outcdroeuld result in threats and even
murder and in some cases the threatened persod Wwawé to flee the country. The
problem would still exist if the person tried tadi protection in Kabul or other cities
(Mazar and Herat) because ‘the person who has ddseonflict and who has gained
ownership of the land might want to eliminate tiieeo party in order to make sure that
he will not claim the land back. Unless the threateperson has personal relations to
the authorities or to the National Security, he ldalways have to live with this
threat.’

Failed asylum seekers returning from Western cquntr

81.

82.

DFAT advised in October 2012 that it was not awdnastances of Afghan returnees
suffering harm as a result of their time outsidghgnistan or an imputed pro-western
view. The advice stated:

Post is not aware of any instances of returneeimtp@uffered harm due to being considered
supporters of the west. Afghans regularly travebadl - to Iran and Pakistan, but also to
Europe and other western countries - to seek wodlkgaeater economic or educational
opportunities. Even under Taliban rule, Afghansticaed to travel abroad to work or study,
then returned to the country. Representativeseoféiveral European countries that regularly
conduct involuntary returns to Afghanistan have 1 they are not aware of any returnees
having suffered harm due to a prior claim for asylu

DFAT advice of 3 February 2009 from an unidentifsedirce in relation to the reported
targeting of several Afghan returnees from Westeumtries suggested that most of
the attacks appeared to have taken place for reasiutitional to being a failed asylum
seeker. These included attacks of a criminal eaguch as muggings and extortion;
pre-existing family disputes; being a known oppdradrihe Taliban; being targeted as
a result of residence in a Western country forrfaial reasons or being accused of
spying for foreign troops. Deported asylum seekerge also been killed as a result of
the general security situation in Afghanistan, unlohg suicide attacks and bombings.
(DFAT, AFG 9509 Situation for Hazaras in Ghaznipylgan and Dai Kundi

Provinces, 3 February, 2009).

FINDINGS AND REASONS

83.

84.

The applicant arrived at [location deleted: s.43&thout travel documents. He
consistently identified as a citizen of Afghanistino lived in Quetta, Pakistan for
some four years before coming to Australia. Indghsence of evidence to the contrary |
accept the applicant is an Afghan national.

In light of UNHCR advice, cited at paragraph 69wafdhat Afghans without a valid
passport and visa cannot enter Pakistan legallywemdid be subject to deportation, |
am not able to assess his claims against Pakidtane, therefore, assessed his claims
against Afghanistan as his country of referencerandiving country.
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| accept that the applicant is a citizen of Afglséenn from Jaghori, a Hazara by
ethnicity and a Shi'a Muslim, as claimed.

The applicant has stated that the main reasonfth&fighanistan was the land dispute
with his neighbour, [Mr A], who had killed his faahand seized his land. Because [Mr
A] was an influential elder in the local Hazara coumity, with links variously to the
government, thélizb-e-Wahdaparty and the Taliban, the applicant’s family teen
unable to resolve the dispute or reclaim their Jahcbugh either government or
traditional tribal channels. The applicant left Afmistan to live with his uncle in
Pakistan after being harassed and threatened b[SlIchildren. The applicant fears
that if he returns to Afghanistan [Mr A] will thintke has come to reclaim his land and
will kill him or have him killed by the Taliban.

The applicant also fears that he might be killedh®yTaliban in Afghanistan because
he is a Hazara and Shi'a; and as a returnee fidfestern country, who would be
regarded as a foreign spy or informer.

His advisers have characterised the applicantimslas the Convention claims of race,
religion and imputed political opinion. They havsaposited that even if the harm
feared by the applicant might in part be motivdiga@deasons unrelated to his race and
religion and not be Convention-related, they cdadctharacterised as being
Convention-related because of the ongoing and spw& campaign against Hazaras
and the applicant’s inability to access protectrom the Afghan authorities because of
his race and religion.

In assessing the applicant’s claims, | have cdsefuinsidered and weighed a range of
independent material relating to the situation ak&ras in Afghanistan, including that
provided by the applicant and his advisers.

| will first address the applicant’s general claiofgersecution as a Hazara and Shi'a.

| note the history of discrimination and violencgfered by Hazara and Shi'a in
Afghanistan because of their race and religion;thedngoing mistrust between the
Hazara and the majority ethnic group, the PasHtased, in part, on the animosity of
the Pashtun towards the Shi'a belief of most Hazdraccept that during its time in
power, the Taliban targeted Hazaras for reasotiseafrace and religion.

However, on the basis of the independent informatisave considered, | am not
satisfied that the Taliban now specifically targdtszaras or Shi'as in Afghanistan on a
systematic and discriminatory basis solely by @rtdi their race and religion,
notwithstanding that individual Hazaras may havenbargeted for other reasons, or
been harmed in the general insurgency and Talittaoks to which non-Hazara also
fall victim.

There is general consensus that the security mitust Afghanistan remains highly
unstable, with continued indiscriminate attacksrisurgents against civilian targets,
government representatives and international fotdesever, authoritative sources
cited in a series of DFAT reports over the last ywars, have consistently held that this
situation is one which affects all Afghans, Hazand Pashtun alike. | have also noted
theUNHCR Guidelines 2010vhich indicate that the main targets of the insnoyeare
not people of a particular ethnicity, but thosensteebe in alliance with or supportive of
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the government or international community and feygarticularly in areas where
armed anti-government groups are active.

This information was put to the applicant at tharive. In response, he referred to
certain incidents against Hazaras which took piad¢ke time of Taliban rule. The
applicant later referred to the Ashura Day killirmfdHazara Shi'as in Kabul in 2011.
However, as | put to the applicant at paragrapttéd was generally seen as an
atypical occurrence and the conjecture that it thaprecursor to serious sectarian
violence had not eventuated.

On the basis of available current and authoritatmnaerial, | do not accept that Hazaras
or Shi'a in Afghanistan face a real chance of hamounting to persecution by the
Taliban or other non-state actors simply by reasfdheir ethnicity and/or religion or
that there is an ongoing and sustained campaitarget them. | do not accept that a
person's identity as a Hazara Shi'a of itself catisem to fall within the Refugee
Convention definition.

This does not mean however that a Hazara Shi‘aot&erfound to be a refugee on the
basis of the person's individual circumstancesexperiences.

| am mindful that undue weight should not be plased degree of confusion and
omission in accounts presented at various stageée girotection application process,
leading to a conclusion that a person is not tgftire truth. This is especially the case
where initial interviews have been constrainedilmgt the use of interpreters and a
lack of appreciation by an applicant of what i®vaint and the degree of detail required
However, | am not required to accept uncriticalty and all claims made by an
applicant or to dismiss significant inconsisten@egmbellishments.

By the applicant’s own evidence, the Jaghori distsf Ghazni province does not have
a Taliban presence and is safe for Hazaras; thelaeger being from insurgents on the
roads leading from the district to Ghazni and Kabldwever, as put to the applicant at
interview, authoritative reports indicate that thdargeted on these roads were
primarily people with direct links to the Afghan Gnment or international
community, which on the available evidence the i@ppt does not have or claim to
have.

On the basis of country information set out at geaph 80 and put to the applicant at
interview, | do not accept the applicant’s claintieat he would be harmed by the
Taliban as a returnee from a Western country bectnes would regard him as a
foreign spy.

Consequently, I do not find that there is a reand® that the applicant would suffer
serious harm for reason of race and religion aszakh and a Shi'a should he return to
Afghanistan now or in the reasonably foreseealile@éuand | find that his fear in this
respect is not well-founded.

On the whole, | found credible most of the applitsaavidence regarding the land
dispute between his father and their neighbour A} accept that the applicant’s
father was killed by [Mr A], who then seized thedathat [Mr A] was a man of power
and influence in the local Hazara community, wittk$ to the government and the
Hizb-e-Wahdat, the dominant Hazara party in théorecand that, as a result, the



102.

103.

104.

105.

106.

107.

applicant’s family has been unable to resolve iepude or reclaim their land, through
either government or traditional tribal channels.

It is plausible that, as the eldest son, who haddsto inherit his father’s property, the
applicant was constantly harassed by [Mr A]'s aldtdand that this prompted him to
leave Afghanistan for Pakistan. It is also cregliiblat if he returns to Afghanistan now,
[Mr A] may think that the applicant has come tolagu his land and may seek to harm
or eliminate him, as the applicant fears; and thatauthorities will not protect him
against a powerful tribal elder. Such a scenarimorne out by country information as
set out in paragraphs 75-79.

However, | consider that the applicant has beeruthful in evidence regarding several
issues which he introduced for the first time atlearing with me, having not
mentioned them either in his interview with DIACiorhis statutory declaration
prepared with the assistance of his adviser.

In this context, | am not satisfied that [Mr A] Hasks to the Taliban and might ask the
Taliban to kill the applicant, should he returrMighanistan. As | put to the applicant
at hearing, | find it implausible that, if this veetrue, he would have omitted to mention
such a significant piece of information earliefolind disingenuous his explanation that
he had wanted to keep his account short and wasl dfe might get mixed up but after
being refused protection decided he should telfy¢hing. In my view, the applicant
added this detail after he was refused in an eftoenhance his claims.

The same applies to the applicant’s evidence atdasing that after the death of the
applicant’s father, [Mr A] produced a forged tittethe disputed land which the
government accepted instead of the title deedsgedvto the authorities by the
applicant’s uncle. As put to the applicant at tearing, | find implausible that he had
not mentioned this earlier because he only leaatedit it from his mother two months
before his hearing; that she and his uncle hagmiously told him these details
because he was under 18. | note that he eardeeDIAC that after his father’s death
his uncles discussed with him the land disputevamat to do about it. Again, |
consider the applicant embellished his eviden@nieffort to enhance his claims after
being refused protection by DIAC.

In view of country information at paragraphs 70akdut the lack of systemic land title
registration in Afghanistan and the inevitabilibat a man of power and influence will

prevail in a land dispute, | find more likely thag the applicant told DIAC, in the face
of threats by [Mr A], his uncle was unable to p@rsiie land claim.

Nevertheless, | accept that there is a real chiératehe applicant may be at risk of
serious harm because his presence in Afghanistafdvee seen by [Mr A] and his
children as a sign he wishes to regain his landwéver, on the basis of my findings
above, | am not persuaded by the submission ddppécant’s advisers that his claims
can be characterised as Convention-related becdtise ongoing campaign against
Hazaras in Afghanistan, for which | have seen ndexnce; and his inability to access
protection from the Afghan authorities for reasohhis race and religion. | note that
the applicant himself attributed his inability tocass protection from the authorities to
their corruption.



108. In view of the above, | find that there is a reahoce that the applicant would suffer

serious harm for reason of his land dispute wighnt@ighbour should he return to
Afghanistan now or in the reasonably foreseealileréuand | find that his fear is well-
founded. However, as the serious harm feared ifon@t Convention reason | am
unable to find that the applicant meets the catésr a protection visa as set out in s36
(2)(a) of the migration Act.

Complementary Protection

109.
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111.
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As the applicant does not meet the criteria forgtant of a protection visa under s36
(2) (a) I have to consider whether he meets ther@aiunder the Complementary
protection legislation. The relevant law is conéainn s. 36 (2) (aa) of the Migration
Act. “A non-citizen in Australia (other than a eiéin mentioned in paragraph (a)) to
whom the Minister is satisfied Australia has préitatobligations because the Minister
has substantial grounds for believing that, ascessary and foreseeable consequence
of the non-citizen being removed from Australiaatoeceiving country, there is a real
risk that the non-citizen will suffer significanaim.”

| have dealt with the claims that the applicant ©agell-founded fear of persecution in
Afghanistan in paragraphs 82 to 107 above. | hauad that there is not a real chance
that the applicant would be persecuted for a Cotimemeason now or in the
reasonably foreseeable future and that his fepexgfecution in Afghanistan for a
Convention reason is not well-founded.

| have considered whether the applicant would stgfgnificant harm’ in terms
defined in s.36(2A): s.5(1) of the Act as outlinegaragraph 17 above.

As noted above, the applicant’s claims relate fieaa of significant harm that would be
directed at him by his neighbour [Mr A] due to adaispute. | accept as credible that
the applicant’s father was killed by [Mr A], whoized his land, as claimed; that [Mr
A] was a man of power and influence in the locat&ta community, with links to the
government and the Hizb-e-Wahdat, the dominant kdgzarty in the region; and that
as a result, the applicant’s family has been untabtesolve the dispute or reclaim their
land, through either government or traditionaldtibhannels. | find it plausible that, as
the eldest son, who had stood to inherit his fash@operty, the applicant was
constantly harassed by [Mr A]’s children and tlnas$ prompted him to leave
Afghanistan for Pakistan.

| accept that if he returns to his home villagdaghori, there is a real chance that his
neighbour [Mr A] may think that the applicant hasne to reclaim his land and may
seek to harm or eliminate him; and that the autiesrivould not offer him protection
against a powerful and well-connected tribal eldg@uch a scenario is consistent with
country information referred to in the Danish Imnaigon Report of May 2012, that a
person involved a land dispute returning to Afglstam and to his home area would be
at risk.

| have considered whether it would be reasonabléhfbapplicant to relocate to an area
of Afghanistan where there would not be a real tek he will suffer significant harm,
such as Kabul. | note that the applicant has nalyasn tribal links in the area, which
UNHCR Guidelines has identified as a pre-requisitéa reasonable alternative’
Further, | note that sources cited in the DanispdReof May 2012, suggest that the
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threat of harm to a person in a land dispute watildexist, even if the person moved
location, unless the person involved has persabalions with the authorities or to
national security, which the applicant does notehaw light of the above, | find that
relocation to another area cannot be consideredsonable option for the applicant.

In view of the adverse security situation in Afgist@n and UNHCR advice in its 2009
Guidelines that, ‘to the extent that the harm fdasdrom non-State actors, State
protection is on the whole not available in Afglsaan’ | am not satisfied that the
applicant will be able to access any adequate meadistate protection in
Afghanistan.

| accept that in the particular circumstances o tlase the significant harm feared is
specific to the applicant, not to the general papoh of Afghanistan.

On the basis of the evidence before me in thisquaar case, | am satisfied there are
substantial grounds for believing that as a necgssal foreseeable consequence of his
removal to Afghanistan there is a real risk thatdpplicant will suffer significant

harm.

CONCLUSIONS

118.

119.

The Tribunal is not satisfied that the applicard igerson in respect of whom Australia
has protection obligations under the Refugees Quiowe Therefore the applicant does
not satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nieetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is
satisfied that the applicant is a person in respkathom Australia has protection
obligations under s.36(2)(aa).

DECISION

120.

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(aa) of the Migration Act.



