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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship (the delegate) to reftesgrant the applicant a Protection
(Class XA) visa under s.65 of tiigration Act 1958the Act).

The applicant, who claims to be a citizen of Vanyatost recently arrived in Australia
[in] June 2004 and she applied to the Departmeihofigration and Citizenship (the
Department) for a Protection (Class XA) visa [iahdary 2008.

The delegate refused the visa application on tkeslihat the applicant is not a person
to whom Australia has protection obligations unither Refugees Convention The
delegate decided to refuse to grant the visa [pjlR2008 and notified the applicant of
the decision and her review rights.

The applicant sought review of the delegate's dmtisnd the Tribunal (RRT file
number 0802686), differently constituted (the firsibunal), affirmed the delegate's
decision [in] October 2008. The applicant soughitew of the first Tribunal's decision
by the Federal Magistrates Court and [in] March@@® Court upheld the first
Tribunal’s decision. The applicant appealed theeFaldViagistrate’s decision and [in]
August 2009 the Federal Court allowed the appedlsahaside the decision and
remitted the matter to the Tribunal to be determiaecording to law.

The matter is now before the Tribunal pursuanh&odrder of the Court [in] August
2009

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
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11.

12.

13.

14.

15.

16.

country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of theepsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
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18.

“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

The primary application

19.

20.

21.

The Tribunal notes that the following information the Department’s files has not
been disputed at review The applicant is a cit@évianuatu who was born on [date
deleted: s.431(2)], and she most recently arrimedlustralia [in] June 2004 on a visitor
visa subject to the condition “no further stay. M@ date in] June 2004 the applicant’s
visitor visa ceased and she became unlawful dftdrday. In January 2008 the owner
of a roadhouse [location deleted: s.431(2)] corththe Department about the
applicant’s immigration status as there had be#itulty in obtaining a tax file

number for the applicant.

[In] January 2008 an officer of the Department sptikthe applicant by telephone and
interviewed her. At interview the applicant claimtbdt she came to Australia because
her husband was physically violent to her and stteldeen told that in order to obtain a
divorce in Vanuatu she needed to stay away fronhhigband for three years. She has
daily telephone contact with her children who dige in Vanuatu. When told by the
officer that her visa had ceased the applicantwpaet and repeatedly asked not to be
sent back to Vanuatu The applicant was interviewwgzbrson by the Department on 17
January 2008 and, among other matters, told theeofthat she could not return to
Vanuatu because she is afraid of her husband.t&teelshat her husband calls her now
and again.

The applicant’s protection visa application inclsidiee following: her tourist visa
application and associated documents; Form 866&itea of support from STARRS
that confirms the applicant is “a victim of prole@Wjand sustained abuse” and also a
written submission from her former registered nmtigraagent.

The delegate’s decision

22.

The Decision Record dated [in] April 2008 includbé following passage:

......... her [the applicant’s] statements, while basedenpast experience of living
with her husband, are mere conjecture at this poititne. She has given no evidence
of her claimed past experience of domestic violearak| am not convinced that her
ex-husband is actively pursuing her, or that Hikédy to pursue her, or that he would
be able to find her if she resided in Vanuatu algtsif Port Vila or her ex-husband's
former township. The applicant's ex-husband wouwalidkmow her whereabouts unless



she chose to tell him. | find that there is no &nce that the applicant will face
persecution now or in the reasonably foreseealileduf she relocates within
Vanuatu to an area outside Port Vila or her ex-andls former place of residence.

The applicant has not claimed to fear harm fromsmyrce other than her ex-
husband. As her fears relate only to her ex-husbénd it is not likely that she will
require State protection for a Convention reasahd relocates within Vanuatu.
Furthermore, | consider that if required, protattio another region within Vanuatu
is reasonably accessible to the applicant.

1 find that the applicant does not have a well-fiethfear of return to Vanuatu In
accordance with the finding of the Federal Courhoétralia in Syan v RRT & Anor
(1995), as | have found that the applicant cansaééocate within Vanuatu, it is not
necessary for me to consider whether or not thécagmp has a well-founded fear of
persecution in Vanuatu based on a Convention reason...

The first Tribunal File 0802686

23.

24.

25.

The application for review was lodged [in] May 200@] June 2008, the applicant’s
former migration agent, submitted hwgitten submissions; the letter from STARRS
contained in the Department’s file referred to aljavletter dated [in] June 2008
written in support of the application by [the applit’'s son]; and a letter dated [in]
June 2008 written in support of the applicatiorthg applicant’s sister].

The representative’s written submissions includedfollowing: the applicant claims a
well-founded fear of persecution due to her mentbprsf a particular social group,
namely the particular social group of victims ohukestic violence and/or spousal
abuse. Even though she is now divorced and hadriedVanuatu, she is still being
threatened by her former husband by telephdhe.applicant wanted a working
holiday visa and presumed she had been grantedkawsa for 12 months.
Following her arrival in Australia, the applicanbkked as a fruit picker in [town
deleted: s.431(2)] and when, around twelve morates,|she asked her employer
about her visa, she was told she could keep worKiritat employer charged her
exorbitant rent and electricity bills and, in 20@hen another worker told her she
was being ripped off, she left and commenced workinthe [name deleted:
s.431(2)] Roadhouse. The applicant’s new emplogsisted her with an application
for a tax file number and was advised that she evagkd to contact the
Department. The applicant was unaware she walawaéilly in Australia. After

she discovered that she was not lawfully in Augtrslhe was devastated and
frightened as she could not return to Vanuatu bexabe feared serious harm or
death at the hands of her former husband.

The representative summarised the applicant’'s ace&las follows. When she was
married to her husband he believed that she wawrberty and he did not treat her as
a human being or as his wife. When she tried tdhght from the church or the village
chiefs she was spurned. When her family tried tp her they were threatenetihe
applicant’s ex-husband is a church leader. Iffekgone to the police for help
they would not have helped. Vanuatu is a male dataohsociety where women
have few rightslf forced to return to Vanuatu her ex-husband wdird her and she
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31.

would likely be seriously injured or killed. Reldmmn by the applicant would not
prevent this harm.

The representative referred to the High Court'gjjadnt inMinister for Immigration
and Multicultural Affairs v Khawa(2002) 210 CLR 1 Khawar’) at 28, for example,
McHugh & Gummow JJ stated:

The membership of the potential social groups whiabe been mentioned earlier in
these reasons would reflect the operation of calltgiocial, religious and legal factors
bearing upon the position of women in Pakistanietg@nd upon their particular
situation in family and other domestic relationshiphe alleged systemic failure of
enforcement of the criminal law in certain situasaloes not dictate the finding of
membership of a particular social group.

In conclusion, the representative submitted thatgbplicant has a well-founded fear of
persecution in Vanuatu for reasons of her partrcgdaial group and that she could not
obtain effective protection in any other country.

The first Tribunal conducted a hearing [in] JuO80A summary of the evidence taken
by the first Tribunal at that hearing is statedhe first Tribunal’s decision dated [in]
October 2008 and the relevant sections of thateeméd are now summarised: At age
19,in [year deleted: s.431(2)], the applicant moveahf [town deleted: s.431(2)]
where she spent her childhood to Port Vila. Shekea as a Bank Officer in Port
Vila and met her husband though her w@ke married her husband in 1978 after
she became pregnant to him. At first, her husbashdak reveal his whole personality.
When she was giving birth to their first child ersband went fishing. After the baby
was born, he started to slap her. When she peotést said that he had paid a dowry
and it was his right. Her husband would often letlneehouse to spend time with his
friends, leaving her alone with the baby.

When it was time for the applicant to return to kya dispute arose over who would
take care of the baby during the day. The appliaamntted her sister to baby-sit but her
husband wanted his parents to care for the clilek husband was angry that she did
not like his mother and family. The situation contd to deteriorate. Her husband
started to find lots of faults with the applicamte shouted and was very demanding.
Everything they did together as a family revolveduad his family.

Her husband is a Seventh Day Adventist and heyl#t gears older than her. She was
not allowed to make decisions and if she did ma#edasion she would be criticised.
When she was pregnant her husband pushed heedfttich in a canoe and other
people had to help her back to shore. One day sBegardening when her husband
pushed her into the fence and she received a cu¢oleg. Another time he hit her in
the face and broke her teeth. When she was ardlhérzhusband hit her on the back
with a sewing machine. On another occasion, hef@aamd her lying on the floor
unconscious after her husband hit her. She wamerd4 or 25 at that time. When she
was around 30, she had to take a taxi to the rasgdter her husband hit her. More
recently, her husband stopped friends from visiing would not allow her to visit her
brother. She was not allowed to buy new clothes.

In 2000, after returning from her second visit tes&alia, her husband hit her. In
Vanuatu, women must always listen to and respedt lusbands. One of her close
friends has also suffered similar treatment fromrwesband.
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39.

In response to the first Tribunal’'s question whe#tee had sought assistance from the
police; the applicant said that “they can only dwaivthey can”. If she went to the
police that would inflame her husband and makeaematvorse. Her friend went to the
police and they went to speak to the husband dadrthde matters worse for that
friend.

The applicant told the first Tribunal that there ap domestic violence laws in
Vanuatu but there are general laws to protect geolplithe police went to see her
husband he would tell them that it was his prilaisiness. The police do not condone
this type of violence, but they try to keep theqeeand may defer to customary law.

The first Tribunal asked why the applicant had sthin the marriage for so long if the
abuse had been ongoing for such a long time tolwshe said that she could not leave
her children. She finally decided to leave her lamsbin 2003.

The first Tribunal asked the applicant why she Waded so long to apply for a
protection visa. The applicant said that she vadsaware of the refugee program and
that she had no understanding of the different ciasses.

The applicant stated that she applied to the NatiG@ouncil of Women in 2003 and her
divorce was finalised in 2007.

The first Tribunal asked the applicant how she khewhusband was angry with her to
which she stated that her children called herJarjuary 2008 and her husband took the
phone from them and abused her because she hadativdam. He accused her of
wanting to marry an Australian. She is scared hieawill come after her to kill her. The
first Tribunal asked the applicant to explain wigy husband had not come to Australia
to kill her. She said that he would find it haodcbme to Australia to kill her.

The first Tribunal asked the applicant whetheratd relocate in Vanuatu to which
she responded that she would not relocate bechesdid not want to lose contact with
her children. If she did relocate she would beasatiand her husband would come and
get her. Her husband wants revenge and he is ngrny.a

Following the hearing the first Tribunal receivendither evidence from the
representative that indicated the applicant isdnairced and that she had approached
the Vanuatu Women'’s Centre in 2004 to seek adwdde aow to divorce her husband
and was advised that if he was cruel and if shgsdtaway from him for three years,
she would be able to divorce him. A letter frora #pplicant to the Vanuatu Women'’s
Centre asked it to lodge a divorce petition onbdedralf. The applicant also provided a
statement to the first Tribunal dated [in] July 83Ghich among other matters set out a
history of acts of abuse by her former husbandrag&ier.

The first Tribunal’s decision

40.

The decision set out country information availadi¢hat time that included a report
prepared by the Australian Department of Foreigiaifg and Trade (DFAT) Post in
Vanuatu issued to the RRT on 18 August 2008 thsgti®ut below under Country
Information (see paragraph 74)
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The first Tribunal accepted that physical actsahéstic violence amounted to
significant physical harassment of the applicantlie purpose of section 91R of the
Act and he accepted that the applicant had suffeingdical assaults at the hands of her
husband in the past which she fears in the fuithie.first Tribunal accepted that the
applicant fears a real chance of serious harm fremhusband in the reasonably
foreseeable future if she were to return to Vanddue first Tribunal found that the
applicant is a member of a particular social granich he labelled “Vanuatu women”
or, alternatively, “married Vanuatu women.” Theblmal rejected the applicant’s
claim that she feared persecution from her huslbmodnsequence of her membership
of a particular social group because he foundttifaharm the applicant fears is not for
the reason of her membership of the particularadgeoup but in consequence of the
individual circumstances of her relationship witdr husband.

The first Tribunal next turned to the applicant'aim that the persecution she fears is
the failure of the Vanuatu authorities to protest fiom the harm she fears from her
husband. The first Tribunal concluded from the ¢ouimformation available that State
protection although somewhat imperfect is availabléhe victims of domestic violence
in Vanuatu. The first Tribunal placed weight upbe applicant’s failure to produce
evidence that the authorities of Vanuatu have las&ed to give her protection and
made the finding that country information indicatkdt Vanuatu is attempting to
grapple with domestic violence and that the lev¥gdrotection available to the
applicant was reasonable. The Tribunal found tmaiserious harm faced by the
applicant did not give rise to persecution in a\@omion sense. With respect to
relocation, the first Tribunal noted that countnformation generally supported her
claims that her husband would be able to find henevghe to return to Vanuatu.

Appeals by the applicant to the Federal Magistrate€ourt and to the Federal Court

43.

As stated above, the applicant unsuccessfully dpgelae first Tribunal’s decision to
the Federal Magistrates Court. However, her appaalallowed by the Federal Court
in a judgement dated [in] August 2009. The Fed€mirt judgement held as follows:
the issue in the appeal was as it wakhmvar, if the State or its agents condone,
approve or tolerate or are indifferent to the cniaticonduct concerned, or are

unwilling or unable to afford protection then “...thequirement that the persecution be
by reason of one of the Convention grounds mayaksfied by the motivation of either
the criminals or the state [or one of its agerK$hvar, at [31].” Finn J. set out
exchanges between the applicant, the first Tribandlthe applicant’s registered
migration agent in his reasons and noted thatdheesentative advanced an alternative
claim to the first Tribunal which was that the lamkdomestic violence laws in Vanuatu
was indicative of the withholding of protectionttee applicant. Finn J found that the
first Tribunal’s inquiry did not consider an evatiaa of the law in Vanuatu with
respect to domestic violence or the traditionafuzal norms and practices in Vanuatu
that might bear on the police’s willingness or ipilto take reasonable measures to
protect the ...safety” of victims of domestic violen&inn J held that there was no
conceivable reason why the law would require adieguut to expose herself to likely
future harm to substantiate that she was perseéoiteghvernment purposes. The
Federal Court ordered the Tribunal to review theisien made by the delegate.

Federal Court remittal to the Tribunal

44,

The applicant has been represented at review bgistered migration agent.
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[In] December 2009 the Tribunal received a subraiséiom the applicant’s
representative that stated at the outset thatgpkcant had no new information to add
to her claims and referred the Tribunal to som#efFederal Court’s findings as
summarised above. The representative contended\ttince had been provided
throughout the history of this matter that indichtlomestic violence is a serious
problem and despite the introduction of domestiderice laws and the establishment
of women’s domestic violence support groups, tloe famains that cultural norms and
practices take precedence meaning that in the ityagdmmatters, village chiefs or
church pastors deal with such matters. The reptatbee referred the Tribunal to
reports from The Convention on the elimination lbfams of Discrimination against
Women, 38 session 14 May -1 June 2007 in relation to VanaatlAusAlID reports
with respect to the position of women’s accessistige in Vanuatu.

The Tribunal, differently constituted, invited tapplicant to a hearing [in] January
2010 but that hearing had to be re-scheduled asrthenal member was unable to
attend for unforeseen personal reasons.

The Tribunal hearing was re-scheduled to [a ddtEebruary 2010 and thegplicant
appeared before the Tribunal on that date to gneeace and present arguments. The
applicant’s representative assisted at the hearing.

The Tribunal hearing - oral evidence taken from apglicant

The Tribunal now summarises the applicant’s orad@we. She is currently
unemployed. Her three adult children reside in \&nuNone of them is married but
her son has a girlfriend who lives with him. Heptlrothers and her sister are married
and live in Vanuatu. Her father died in 1979.

The applicant married her husband after her findtlavas born. They had a “blessing
marriage” rather than a church marriage becaugsetthe a child. Her parents were
Presbyterians but in consequence of marriage shggeld to Seventh Day Adventist
because that is her husband’s church. She dodsaatif her husband has other
wives. If she asked him that question he would purer. Every day he reminded her
that he paid a bride price for her that was toth#he and her husband argued from
the start. He was cross that her mother was ilt.Hdsband would not allow her to help
her mother. Her brothers are frightened of her Andb

The applicant told the Tribunal that she has disced that she is not divorced from her
husband as she had previously thought. She hathadsihat because she had
approached the Vanuatu Women’s Centre about divgptoer husband that the matter
would go to court.

The applicant confirmed that her passport has edpiBhe stated she intended to apply
for a new passport in the near future.

In Vanuatu each village has its own chief. Chiefgeha very important role in society
as do church leaders. A woman cannot be a chiefrdle of women in Vanuatu is to
stay at home and have children. Women cannot \tb&ie opinions in Vanuatu.

Because her birthplace was [location deleted: $9B1t is custom that she returns
there to sort out any problems through the chigfrad village]. Her husband was born
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and raised [at] [location deleted: s.431(2)] whEBO0 kilometres from [the applicant’s
birthplace]. His chief is the chief of [locationldied: s.431(2)] It is common practice
to approach a chief when a domestic violence iasises. The chiefs call the parties
together and try to sort their problems out by virglkout who is in the wrong and they
order penalties to be paid, for example, providedlpigs to the other party. However,
the domestic violence occurs again.

The applicant stated that many husbands commienga towards their wives in
Vanuatu and the reason is the bride price. In Vlanuhle culture of payment of a bride
price means that women don’t have any rights. Hisbland paid 160,000 Vanuatu vatu
which, equating to approximately AUD3, 500, to parents as a bride price before she
married him.

The applicant’s brothers went to the chiefs forfiner times. The first time was when
her son was 4 months old and her husband, who teesrgy the canoe with ten

persons on board, did not help her when their caaaok in rough seas. He helped other
people but not her or their baby. The chief didimelp her on that occasion. On a
subsequent occasion she was late to return frdim§sand her husband took the cover
off a sewing machine and hit her on the back witkler brother told their chief who
called him later and said he had fixed the problShe did not feel as though she was
helped.

In 1997 she had not prepared lunch for her husbadde was angry and slapped her
and pushed her into a barb wire fence on theirgntgpHer brothers went to their chief
after that but the chief was no help to her. Slwvell the Tribunal scars on her neck
from that incident. She said that her legs are stsored.

In 2003 her husband hit her in the mouth and leet freeth were broken. At that point
she decided that she had had enough. She askettibst brother to report to their
chief about her teeth but her husband would ntariso her brother. She did not report
the reason for the breakage of her teeth to athpadfessional because she was
frightened that if she did that her husband wouNe ¢per more trouble. The Tribunal
put it to the applicant that information providegher to a doctor should be
confidential to which she responded that in Vaniiaghe talked about her husband’s
violent conduct it would get back to him. Afterghncident she told her two older
children about their father’s violence and theylsawas okay for her to leave
Vanuatu.

The Tribunal asked the applicant if the Vanuatugeolise chiefs to sort out family and
domestic violence disputes. The applicant statatithe police do use chiefs for those
matters and that in Vanuatu village chiefs are nfli@eepolice than the police. Chiefs

think their laws are better than police laws. Pediskten to chiefs. Vanuatu chiefs and
church leaders want couples to reconcile but awmidhusband will repeat his violence.

The applicant told the Tribunal that she did nagreeport her husband to the police
because if she did he would only repeat his vidtehaviour; he would “go for” her
brothers and her husband would tell the policeithatfamily problem which he will
fix.

There would be no point in going to court for paiten because that would have the
same results as reporting the matter to the police.
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The applicant did not ever move out of home aftanestic violence from her husband
because he told her she was not allowed to movg.awa

In 1995 her husband became an elder of the SelaytAdventist church. She was
happy about that appointment because she thoughidie change for the better.
When she left Vanuatu her husband was an eldest@utioes not know if he has that
title now. The Tribunal asked the applicant if stael considered reporting her
husband’s conduct to a different church. She rdghat her husband would not permit
discussion between churches on the topic. She thafgsking the Seventh day
Adventist church for help but because her husbsiadh ielder she decided that would
not work

The Tribunal asked the applicant if she knew of sugyport groups for abused women
in Vanuatu. She replied that she was aware of tbené’s centre to which she wrote
about divorce. She further stated that supportgg@avise women to go to the police
for restraining orders. She did not report her lansks conduct to the police because
she was scared of what her husband might do tbrbémrers if she did.

The applicant stated the reason she stayed withusdrand in a violent marriage was
her children. She left when she had to go and dengest child was 13.

The applicant stated that the only reason shé&/kfiuatu in 2004 was her fear of her
husband’s violence. She left secretly without mewledge. She told the children and
caught a taxi to the airport. Her husband foundtioat she was in Australia from their
children. He got her telephone number from thedecbil and has rung her many times.
She has changed her telephone number but stiiusrand gets her number from the
children. When her husband calls her he alwaystans her. He rang her about six
times in 2009. He most recently called her on 1ldan2010 and alleged she was
living with a white man and that she should nohgrihat man to Vanuatu.

If she returned to Vanuatu because everyone kngeryene else her husband would
know she had returned once she arrived at Port Mga husband would come for her
because she is his wife. She said she finds thappct very frightening.

The Tribunal asked the applicant if she thoughtpiblice could protect her if she
returned to Vanuatu in the near future. The appticeplied that because she has been
in Australia for seven years she does not knowafgolice in Vanuatu could assist her.

The Tribunal put it to the applicant that Vanuabmsists of 80 islands and asked her
whether it would be reasonably possible for hdivimon a different island that has
nothing to do with her husband or his family. Tipplecant responded that such a move
would be difficult because lands belong to othepgte. She conceded that renting a
house in a different place might be possible batdies not know how she could get
money to pay rent.

The Tribunal informed the applicant that Vanuategsnily Protection Act came into
effect on 2 March 2009. The Tribunal provided tpplecant with DFAT’s report dated
4 January 2010 on the situation in Vanuatu posintipgementation of the legislation.
The Tribunal and requested the applicant’s writemments on the report.

Further submission after the hearing



70. [In] February 2010 the Tribunal received a submoisgrom the representative in
relation to the DFAT report that made the followjmgjnts: effective implementation of
Vanuatu's Family Protection Act will require conerdble planning, training and effort
and in its present state the legislation is prégemeffective in relation to the
protection of abused women and it is not clear hmw it may take before effective
genuine protection is afforded to such women. Hpeasentative concluded by
submitting there is no evidence that there is éffecstate protection for the applicant
as a victim of domestic violence in Vanuatu, nowinathe future.

Country Information before the Tribunal

71. The US Department of State Report on Human Rightéanuatu issued on 25
February 2009 included the following:

Vanuatu is a multiparty parliamentary democracyhwaitpopulation of approximately
218,000. The head of government, Prime Minister &dvNatapei, governed with a
seven-party coalition. The most recent electioefy bn September 2, were
considered generally free and fair. Civilian auifies generally maintained effective
control of the security forces; however, policé®@#ls on occasion acted
peremptorily or at the direction of senior politins.

The government generally respected the human raghts citizens, but there were
problems in some areas. These included poor pasoditions, arrests without
warrants, an extremely slow judicial process, goremt corruption, and violence
and discrimination against women.

Women

Violence against women, particularly domestic uwiake, was common, although no
accurate statistics existed. Although rape isme&riwith a maximum penalty of life
imprisonment, spousal rape is not cited specifydalthe law, and police frequently
were reluctant to intervene in what were considel@destic matters.

On June 19, parliament passed a Family Protectanhat covers domestic violence,
women's rights, children's rights, and family righiiolators could face prison terms
of up to five years or pay a fine of up to 100,0@0u (approximately $900) or both.
Most cases of violence against women, including ragent unreported because
women, particularly in rural areas, were ignordrtheir rights or feared further
abuse. There were no government programs to addinessstic violence, and media
attention to the abuse was limited. Churches aheratongovernmental
organizations (NGOs) operated facilities for abusedien. NGOs such as the
National Council of Women and the Vanuatu Womemst€r also played an
important role in educating the public about dorigegblence but did not have
sufficient funding to implement their programs yull

Prostitution is illegal and was not regarded asriags problem. However, on March
4, the Vanuatu Daily Post reported that "practifgsrostitution” were increasing.
The Protection Project noted that the number ofigonomen and girls turning to
prostitution as a result of poverty was rising ortPVila.

Sexual harassment is not illegal and was a problem.



While women have equal rights under the law, theyawonly slowly emerging from

a traditional culture characterized by male domiea general reluctance to educate
women, and a widespread belief that women shouldtdehemselves primarily to
childbearing. The majority of women entered intamage through "bride-price
payment," a practice that encouraged men to viemevoas property. Women also
were barred by tradition from land ownership. M&myale leaders viewed village
chiefs as major obstacles to social, political, acdnomic rights for women. Women
interested in running for public office receiveccearagement from the Vanuatu
Council of Women.

Civil Judicial Procedures and Remedies

There is an independent and impartial judiciarycieil matters, including for human
rights violations; however, police were reluctamenhforce domestic court orders.

72. The “Women Living Under Muslim Laws” group reported its website the following
press release issued by the Fiji Women's Crisisr€amd the Pacific Women's
Network Against Violence Against Women on 28/06/200

On 18 June, 2008 the Parliament of Vanuatu, andsiathe Pacific, passed a Family
Protection Order Bill.

The Fiji Women's Crisis Centre and the Pacific Woimé&letwork Against Violence
Against Women would like to congratulate the VanuMomen's Centre and the
Vanuatu National Council of Women on the passinthefFamily Protection Order
Bill in Parliament.

This is a momentous occasion for the women of Vanaad a testament of the hard
work done by the women's movement in Vanuatu dwepist 10 years. Kudos also
the Vanuatu government for recognising violencarejavomen as a violation of
women's human rights. We join you in celebrating Historic occasion.

The Ministry of Women, Community & Social DevelopmeGovernment of Samoa
joins others in congratulating the Vanuatu Woméatal point and all women of
Vanuatu for this wonderful achievemeént.

73. With respect to the situation of women in Vanu&rgedom House reported in 2007 as
follows:

Few women hold positions of authority in governmanthe private sector. Local
traditions are frequently sources of discriminatigainst women, including in the
country's laws and before the courts. Violencerajaivomen is common and
particularly severe in rural areas. Spousal rap®i® crime, and no law prohibits
domestic abuse or sexual harassment. Most casawgported because the victims
fear reprisal or are discouraged by family pressamd the police and courts
generally hesitate to intervene or impose stropgaishments on offenders.
Women's rights leaders consider village chiefsaonajor obstacles to improving
conditions for women. The traditional practice bfitle payment,” or dowry, is still
common, and critics charge that it encourages it of women as property.
Abortion is permitted only to save the life of aman or to preserve the woman's
physical and mental health, and it is not avail@lnieequest, even for pregnancies
resulting from rape or incest. Men and women appssed to enjoy equal rights, and




divorce was approved in 1986, but the governmesitybato pass a much-debated
family law bill to provide protections to women acldildren.

74. Areport prepared by Australia’s Department of kgmeAffairs and Trade Post in
Vanuatu (for the purposes of the application tofits¢ Tribunal), issued to the RRT on
18 August 2008, noted the following:

Domestic violence against women is an issue throuig¥ianuatu. It is largely seen
as a family matter. Because of this, other comtygunembers or relatives of
domestic violence victims are unlikely to interveénerotect a woman.

Culture plays an important part on the lives of Matn. Many Vanuatu are caught in
a society which is trying to find harmony betweba traditional and modern ways of
life. There is pressure to keep the traditionsessary for the continuation of culture
but there are the modern ways of thinking and ¢jwivhich can often conflict with
culture. As many marriages in Vanuatu involve @astom’ ceremony where the
husband’s family pays a ‘bride price’ for the womhuosbands can consider their
wife as property.

Many women are subjected to domestic violence insu, particularly in rural
areas, [and] only consider contacting police assarkesort. This is often because of
the fear of inciting greater violence from the harsth but also because of the
treatment that women can sometimes receive fromegoPolice can be slow to
respond due to lack of police resources. Howaverrelevant to note that a high
proportion of Vanuatu's current prisoners are sgreentences for sex-related
offences.

The Vanuatu Police Force (VPF) has a Family Prmtedfinit. The Unit deals with
sexual offences, child abuse and domestic violehimyvever, as domestic violence

is considered a family matter, only very seriousesaare reported to

police. Generally, the first step in dealing witiises of domestic violence cases is for
the police to counsel the parties. Often the st is for a local chief or chiefs to
resolve the problem.

There are a number of organisations that providécsss for victims of family
violence. The Vanuatu Women's Centre is an inddg@ncommunity service
organisation that provides counselling and legalises for victims of violence as
well as community awareness and legal advocacyiem¢ions throughout
Vanuatu. The Centre has a network of island-b&mdmittees Against Violence
Against Women which undertake community awareneBsitges. Safe house
services can be provided for women and a courtfteebis used to assist women
with domestic violence court orders.

Women can obtain a Domestic Violence Protectiore©(@VPO). These are
processed by the Public Solicitor's Office and\th@uatu Women'’s Centre can
facilitate the process. DVPOs provide relativaljcl and effective legal protection
against domestic violence for a short period — gadlyearound 14 days.

In many cases, domestic violence appears to bewialby village

chiefs. Traditional courts, led by local chiefee ampowered to hear cases dealing
with a variety of issues including domestic violermases. The traditional court case
is resolved by the exchange of goods on both sifitee dispute. A chief will rarely
find fault on only one side of the dispute and,wmeerstand, will rarely, if ever,
support the separation of a couple.



Some women seek support from Christian pastore the chiefs, the pastors have a
strong orientation towards reconciliation so tlkelly outcome can often be
counselling to ‘forgive and forget'.

Vanuatu's Constitution prohibits the discriminat@gainst women. Article 5(1)
states: ‘The Constitution prohibits discriminatiam the basis of race, place of origin,
religious or traditional beliefs, political opinisnlanguage or sex.’ It appears that
women remain victims of discrimination, particulaith rural areas where cultural
traditions play a stronger role. The Vanuatu Gorant has a Gender Equity Policy
which is explicit in identifying violence againsomen and discriminatory laws as a
hindrance to the advancement of women.

Parliament passed a Family Protection Bill in J28@8 but it has not been
implemented as the President of Vanuatu has reféneeBill to the Supreme Court
over concerns that four of its provisions are ustitutional. The Bill, which
provides for the protection of women and childreanf domestic violence, creates a
specific domestic violence offence, allows poligéntervene in instances of
domestic violence and excludes bride price paymasitgounds for defence in
domestic violence cases. The Bill also allowsgeople other than a complainant to
apply for protection orders and for applicationd¢omade orally and by telephone if
necessary.

We note in the tasking cable that the applicargsnéis submission has stated the
applicant cannot relocate within Vanuatu as henté) husband would become
aware of her presence and track her down. Tluegsible. Family ties in Vanuatu’'s
population of 212,000 spread across 80 islandsteweg. There could be no
guarantee that the former husband would not be@age of the applicant's
presence — including in the two main commerciatresnof Port Vila and

Luganville. Discussions with those who work on @stic violence matters indicated
that there could be no guarantee that divorce essam ex-husband is not violent
towards a former wife.

For the preparation of this report, Post consuligl the Vanuatu Police Force, the
Vanuatu Women's Centre and AusAID at Post. Reportsulted include:

* Roselyn Tor and Anthea Tok&énder Kastom and Domestic
Violence: a research on the historical trend, edadel impact of
domestic violence in Vanuatu, (Draft Department of Women'’s
Affairs, Vanuatu Government, August 2004.

 AusAID Office of Development Effectivenesgddressing
Violence Against Women in Melanesia and East Tir@nuatu
Country Supplemer(draft - not yet published)

» Pacific Prevention of Domestic Violence Program{@&DVP),
New Zealand report on a scoping visit to Vanuategé&mber 2007
(draft - not published.

75. Vanuatu’'s Family Protection Act came into effectdMarch 2009. The object of this
Act is stated thus: “to provide for an offence ofmestic violence and family protection
orders in cases of domestic violence, and foredlaurposes” (Republic of Vanuatu
2009, ‘The Family Protection Act, No. 28 of 2008'March
http://www.paclii.org/vu/legis/num_act/fpa20082@b-rAccessed 23 November 2009).



76. The AusAID August 2009 report on violence againstmen in Melanesia included the
information that the Family Protection Bill was segl by the President of Vanuatu on
23 December 2008 and gazetted on 2 March 2009refiwet included the following:

The Family Protection Act (FPA) has significantiygroved legal protections for women
who have experienced violence. It creates a spatifinestic violence offence and confers
obligations on the police to intervene if violerisesuspected. Enforceable Family Protection
Orders can be made by courts to constrain the mlranf perpetrators for up to two years.
Protection orders can be made on the basis ttmbdbmestic violence have been, or are
likely to be, committed. Further, the FPA exclutles payment of bride price as grounds for
defence in domestic violence cases.

Women in rural areas generally have difficulty asweg the formal justice system, due to
distance and cost, and often rely on kastom laadilional courts are empowered to hear
cases relating to domestic violence but are ngqyesgd to deal with cases of sexual assault.
The FPA aims to increase the accessibility of mtaia orders for women in remote areas by
allowing people other than a complainant to apptyaf protection order orally or by
telephone, and by permitting authorised communigyioers to issue temporary protection
orders to protect complainants for up to 28 days.

The Vanuatu Police Force does not currently hasadbprotocols in place to respond to
violence against women. There is a need for foprmadedures and ongoing training for
police to support them in responding to violencailast women.

Vanuatu is one of six countries that will be pape&ting in the project Changing Laws,
Protecting Women. The project is being carriediguthe Pacific Regional Rights Resource
Team with funding under the 2008 grants round efuitN Trust Fund in Support of Actions
to End Violence against Women (the Global Trustdjumhrough this project, the Regional
Rights Resource Team will work with the Governmafivanuatu to advance legislation to
combat gender violence.

...The Family Protection Act represents an importegislative reform for addressing
violence against women, providing a specific b&misegal action for survivors of violence.

The Department of Women'’s Affairs is playing a keie in implementing the legislation.

One objective of the Department of Women'’s Affaitgaft implementation strategy for the
FPA is to provide a safe environment for women iactease women’s access to justice.
Activities proposed in the draft strategy to ackidhis include improving advocacy on gender
equality under the law; increasing access to Isghitions to family problems; holding
workshops on gender issues with key justice sygirsonnel; and using positive traditional
justice processes.

...The Family Protection Act, which came into effecMarch 2009, is the cornerstone of
Government of Vanuatu efforts to protect women emttiren from domestic violence. One
component of the draft implementation strategytifier FPA, managed by the Department of
Women'’s Affairs, is the prevention of violence agdiwomen. It aims to increase community
awareness of violence against women and childréiag) a violation of human rights.
Awareness raising, community education and resaatclviolence against women are
planned to meet this objective.

... The government, through the Department of Wom@iffairs, is planning a tweyear
implementation strategy for the Family Protectioct. A'he strategy, still in draft form,
focuses on three key areas: prevention, proteatiohpunishment (Australian Agency for
International Development (AusAID) 2009, ‘Vanuai'Stop Violence: Responding to
Violence Against Women in Melanesia and East T0®9, August, pp. 93-94, 98, 101



http://www.ausaid.gov.au/publications/pdf/ResVAWnuatu.pdf — Accessed 23
November 2009 — file://melsrvl\melreNINTERNET\v6#79.wel.pdf).

77. A June 2009 report by the United Nations Human ®igtouncil provides the
following information:

8...The Minister of Justice has appointed a Van@ammittee on the Elimination of
Discrimination against Women, comprised of Govemiadficials and representatives of
non-governmental organizations, to oversee theamphtation of the concluding comments
of the Committee on the Elimination of Discrimirmatiagainst Women. With regard to the
universal period review report, two Governmentaifis were part of the committee that
prepared the non-governmental organizations’ sukioms Vanuatu’s attendance and
participation in the present review reaffirmeddtenmitment to human rights.

15. Vanuatu has progressed in the protection ofievis rights by passing the Family
Protection Act. The Ministry of Justice and Sodétlfare through the Department of
Women'’s Affairs is working on a draft conceptuarfrework for the implementation of the
Act focusing on prevention, protection and punishimbleetings are being conducted with
stakeholders involved in implementing this Acta&e stock of what is being done under
these thematic interventions. A feasibility studytbe strengths and weakenesses [sic]
regarding resources in all provinces will be uraleeh before a province can be idenfitied
[sic] to pilot implementation of the Act.

16. The Police Academy is being trained to handlaektic violence cases and sexual
assaults. The Ministry of Justice and Social Welfaill push for better infrastructure and
services to give women easy and affordable acogsstice, and for training of registered
counsellors and authorized persons, including shtebchers, community leaders, judiciary,
health workers and police, who will be working tad&women’s access to justice. The
Department of Women'’s Affairs will run advocacy amalareness training programmes on
domestic violence and the Act.

17. The Government will compile existing laws omity issues such as marriage, child
maintenance, family maintenance, property rightbraaintenance after divorce, family
protection and temporary domestic violence ordetis @ne consolidated family law.

...27...Congratulating Vanuatu on legislative stepsatas the elimination of domestic
violence against women and children, including tigtothe Family Protection Act,
[Australia] recommended (a) taking prompt actioimtplement the new legislation (United
Nations Human Rights Council 200Report of the Working Group on the Universal Peigod
Review — VanuatWNHCR Refworld website, 4 June, pp. 4p://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain

78. A draft report of the Human Rights Council on itsdlfth Session dated 2 October
2009 states:

The representative of Vanuatu said that the FaRmbection Act came into effect. Vanuatu
had taken positive steps to ensure its full impletagon. The Government was working on
awareness programmes for the Family ProtectiorirActllaboration with a leading NGO
working on violence against women. Moreover, Vanwaés prioritizing work on a proposal
for the review of all relevant legislations tha¢ aiscriminatory and marginalize women.
Vanuatu had established a Family Protection Urthiwithe Police Force to deal with issues
related to domestic violence with a view to engyitimat all cases are properly investigated
(United Nations Human Rights Council 2009, ‘Draég®rt of the Human Rights Council on
its Twelfth SessionHuman Rights Council A/HRC/12/L,1D October
http://www2.ohchr.org/english/bodies/hrcouncil/dd@session/HRC 12



Draft_Report.doc — Accessed 23 November 2009 -
\\melsrvl\melreAINTERNET\vut35779.we5.doc).

An article on Amnesty International’s website irates “Amnesty International
welcomes the progress made towards ensuring timaamuights are promoted and
protected in Vanuatu, including through the enactnby Parliament of the Family
Protection Act in June 2008, which is the firstidated domestic violence legislation
in Pacific Island countries. Amnesty Internationaiv urges the government to proceed
with the implementation of the Act, including thgiutraining programmes for
stakeholders and the allocation of adequate resstu(dmnesty International 2009,
‘Human Rights Council adopts Universal Periodic ifevOutcome on Vanuatu:
Amnesty International welcomes new Family Law’, Aesty International website, 25
September http://www.amnesty.org/en/library/assefA4/001/2009/en/2fe16348-
6a56-43fb-b131-36938bb773b4/asa440012009en.htrotegsed 23 November 2009 -
\\melsrvl\melreAINTERNET\vut35779.we3.doc).

The United Nations Convention on the eliminatiorAtifForms of Discrimination
against Women (CEDAW) included the following iniigport for the Thirty-eighth
session 14 May to 1 June 2007

Concluding comments of the Committee on the Elimin#on of Discrimination
against Women: Vanuatu

10. The Committee is concerned that, although threv€ntion was ratified in

1995, the Convention has not yet been fully incaafed into domestic legislation.
The Committee is deeply concerned that the Cofistitgives equal status to
cultural and religious norms, some of which havedwerse impact on women'’s
enjoyment of their human rights, with legal norifike Committee is further
concerned that the principle of equality of womed enen and the prohibition of
discrimination lacks primacy over contradictory msrof customary law. The
Committee is also concerned that neither the Cotisin nor other domestic
legislation contain a definition of discriminatiagainst women in accordance with
article 1 of the Convention, which prohibits bothedt and indirect discrimination.
22. The Committee is concerned about the persistehadverse cultural norms,
practices and traditions, as well as patriarchiglides and deep-rooted stereotypes,
regarding the roles, responsibilities and idergibéwomen and men in all spheres

of life. The Committee is concerned that such austand practices perpetuate



discrimination against women, and are reflecteddmen’s disadvantageous and
unequal status in many areas, including in pulfécand decision-making, and in
marriage and family relations, and the persisterficgolence against women, and
that so far, the State party has taken ad hoer#tan sustained and systematic,
action to modify or eliminate stereotypes and niggatultural values and practices.
23.The Committee requests the State party to view itspecific culture as a
dynamic aspect of the country’s life and social fatic and therefore subject to
change. It urges the State party to put in place wlout delay a comprehensive
strategy, including legislation, to modify or elimnate cultural practices and
stereotypes that discriminate against women, in céormity with articles 2 (f)

and 5 (a) of the Convention. Such measures shoulitiude awareness-raising
efforts targeting women and men at all levels of seety, including traditional
leaders, and be undertaken in collaboration with aiil society and women’s
organizations. The Committee encourages the Statany to effectively use
innovative measures in targeting young people anddalts through the
educational system to strengthen understanding ohe equality of women and
men, and to work with the media so as to enhancepmsitive and
non-stereotypical portrayal of women. It also requsts the State party to put in
place monitoring mechanisms and to regularly assegsogress made towards
the achievement of established goals in this respiec

24. The Committee is concerned about the prevalehemlence against women
and girls, including cultural practices that cotudé, or perpetuate, violence against
women. The Committee is especially concerned atheutise of customary methods
of punishmentKastom faehin cases of rape, which may act as a substituterf
lessen the punishment of offenders provided fahénlaw.

25.The Committee urges the State party to give priorif attention to

combating violence against women and to adopt comghensive measures to

address all forms of violence against women and ¢gf, in accordance with its



81.

82.

general recommendation 19. It requests the State g# to raise public
awareness, through media and education programmethat all forms of
violence against women, including domestic violencare a form of
discrimination under the Convention and unacceptal#. The Committee calls
on the State party to enact legislation concerningll forms of violence against
women, including sexual abuse and sexual harassmeas soon as possible, so
CEDAWI/C/VUT/CO/3

07-375665

as to ensure that violence against women and git®nstitutes a criminal
offence. It calls on the State party to ensure thavomen and girls who are
victims of violence have access to immediate andeftive means of redress and
protection and that perpetrators are prosecuted angunished. The Committee
requests the State party to remove impediments womedace in gaining access
to justice, and recommends that legal aid be madevailable to all victims of
violence, particularly in rural/remote areas. The @mmittee recommends the
implementation of training for the judiciary and public officials, in particular
law enforcement personnel, and health-service progers, in order to ensure
that they are sensitized to all forms of violencegainst women and can provide
adequate support to victims.

On 2 December 2009 the Tribunal requested DFATrawige information with respect
to the following issues: the number of cases maigtio domestic violence claims under
the Family Protection Act since its enactment i'viPd and elsewhere; the number of
protection orders granted under the Family Pratecfict for domestic violence;
information in relation to temporary protection ersl with respect to domestic violence
made under s.17 of the Family Protection Act byhaused persons under s.29 and any
further information about the implementation of femily Protection Act.

DFAT responded on 23 December 2009 with the folhganformation:
Summary

In response to the research request from the Refidgeiew Tribunal, Post advises that the
Vanuatu courts have not proceeded with any casptection orders since the gazettal of
the Family Protection Act on 29 March 2009. We ustind the courts’ position is there are
currently no training or support services to compgat the new Act. A number of

information sessions have actually been delivesédanuatu Police Force officers around the
country. AusAID also has a six month part-time techl adviser working with the Vanuatu



Department of Women'’s Affairs to put in place aisture to ensure the Act is implemented
effectively.

Questions

A. The number of cases relating to domestic violee (DV) claims under the FPA
legislation since its enactment in Port Vila and sewhere.

Nil.

B. The number of protection orders granted under he FPA for DV.

Nil.

C. Any information in relation to temporary protection orders granted under the
FPA for DV.

The Vanuatu Family Protection Act was gazettedeffettive from 29 March 2009. We
understand no Domestic Violence charges have eee@ded with in Vanuatu courts.

D. Any further information about the implementation of the FPA.

The Vanuatu courts are not accepting applicationg&mily Protection Orders (FPOs) and
Temporary Protection Orders (TPOs) under the netv X¢e understand the courts’ position
is that all applications must be under the “dBiVil Procedures Codelhe basis for this
decision is that there are currently no trainingwpport services to complement the new
Act.

The Prosecutor’s office has advised that three EtRkges were laid in Santo (none as yet in
Port Vila). Of the Santo cases, all charges weeatally withdrawn as they were
duplicitous with the main charge of Assault under Penal Code.

A number of information sessions on the FPA hawenloelivered to members of the
Vanuatu Police Force, in Port Vila on Efate andlanna, Santo and Malekula. All police
who undertake refresher training are given briefing the new Act. All new police recruits
are also briefed.

The Australian Government’s aid agency, AusAID, &ax month part-time technical
adviser working with the Vanuatu Department of WaieAffairs to put in place a structure
to ensure the Act is implemented effectively.

FINDINGS AND REASONS

83.

84.

85.

The Tribunal accepts that the applicant is a aitiakthe Republic of Vanuatu and that
she is outside of that country.

There is no evidence to suggest that the applisannational of, or has a right to
reside in, any other country. The Tribunal is $etisthat the applicant has no such
right.

The Tribunal found the first named applicant’s @aldence at the hearing was
credible and consistent against the claims shenaake in relation to her application for
a protection visa. The Tribunal was impressed byajbplicant’s response to the
guestion whether she would receive protection floenVanuatu police if she were to
return to that country now because she was candiéri reponse that because she has
been out of Vanuatu for 6 years she does not knbat Vevel of protection the police
might afford her.

2 Department of Foreign Affairs and Trade 20DFAT Report No. 1091 — Vanuatu.



86.

87.

88.

89.

90.

91.

92.

The Tribunal is satisfied that the applicant’s mlaiin relation to conditions in Vanuatu
with respect to women generally and specifically ¢bnditions affecting those women
who are victims of domestic violence are consistattt country information about the
treatment of women in Vanuatu. The Tribunal accé#msapplicant’s oral evidence
taken at the hearing as reliable and gives it clemable weight.

Claims

The applicant has described numerous assaultssadi@nby her husband throughout
her marriage until 2004 when she came to Australi@. Tribunal accepts that physical
acts of violence such as have been inflicted orapgpdicant by her husband over the
years, some of which were vicious and extreme.Tiriiunal is satisfied the

applicant’s husband’s conduct towards her represgghificant physical harassment of
her for the purposes of s.91R of the Act.

The Tribunal accepts that the applicant has suffeegious harm from her husband in
the past and it further accepts that she facealaihance of serious harm from him in
the reasonably foreseeable future if she werettoneo Vanuatu.

The Tribunal is satisfied that this treatment antsta ‘serious harm’ as required by
subsection 91R(1)(b) of the Act and that as requgesubsection 91R(1)(c), the
persecution she faces involves systemic and digtaory conduct and involves her
selectively for a Convention reason.

Convention nexus

The persecution which the applicant fears musbberfie or more of the reasons set
out in the Convention definition — race, religiomtionality, membership of a particular
social group or political opinion.

The applicant has claimed that her circumstandescathe Convention ground of
particular social group. The meaning of the exgioes‘for reasons of .. membership of
a particular social group’ was considered by thghHCourt inApplicant A’scase and
also inApplicant S In Applicant SGleeson CJ, Gummow and Kirby JJ gave the
following summary of principles for the determirmatiof whether a group falls within
the definition of particular social group at [36]:

... First, the group must be identifiable by a chteastic or attribute common to all
members of the group. Secondly, the characteostittribute common to all
members of the group cannot be the shared feareépution. Thirdly, the
possession of that characteristic or attribute dis$inguish the group from society
at large. Borrowing the language of Dawson Ajplicant A a group that fulfils the
first two propositions, but not the third, is megral"social group" and not a
"particular social group”. ...

Whether a supposed group is a ‘particular soc@algrin a society will depend upon
all of the evidence including relevant informati@garding legal, social, cultural and
religious norms in the country. Furthermore, thibdimal must be satisfied that the
persecution feared is for reasons of membershgpairticular social group, being a
group that shares a common element that sets tharhfeom society at large.



93.

94.

95.

96.

97.

98.

99.

The Tribunal is satisfied that the applicant be®tmga social group with the
characteristic or attribute common to the entientdied group being that they are
“women in Vanuatu”. The Tribunal is satisfied thia¢ essential and significant reason
that the applicant could experience persecutiorainuatu, if her claims are made out,
is the reason of her membership of the particidaia$ group comprising women in
Vanuatu, thereby satisfying the requirements dfR(2)(a).

Well founded fear of persecution
Risk of Serious Harm Capable of Amounting to Pertsec

In light of its acceptance of the applicant’s clajrand having regard to the country
information before it, the Tribunal finds that lifet applicant were to return to Vanuatu
there is a real chance that she will experiendeseharm in the reasonably
foreseeable future capable of amounting to persmctidr the purposes of s.91R(1)(b)
and 91R(2) of the Act, such as serious physicadsment or mistreatment, or possibly
worse.

In light of its acceptance of the applicant’s claiand the country information available
to it, the Tribunal also finds for the purposes®&1R(1) that any such serious harm
would involve systematic and discriminatory condiactthe purposes of s.91R(2)(c).

Avalilability of State protection

The Tribunal finds, on the basis of the countrypiniation extracted above generally,
that the threat which the applicant would face upenreturn to Vanuatu is from a
private individual, namely her husband, and theaessf state protection therefore
arises.

The Tribunal is mindful of the terms of Federal @gudgement that ordered the
applicant’s application for a protection visa bmitted to the Tribunal. The critical
issue for the Tribunal’s consideration is whetlier Yanuatu authorities condone,
approve or tolerate or are indifferent to domesidtence in Vanuatu, or are unwilling
or unable to afford protection to the victims odthiolence. If the Tribunal finds that
such circumstances exist then on applicatioklofar, “the requirement that the
persecution be by reason of one of the Conventionrgls may be satisfied by the
motivation of either the criminals or the state goe of its agentsKhwar, at [31].”

Evaluation of the law and the cultural norms andgiices in Vanuatu with respect to
domestic violence

In relation to the law with respect to domesticlerxe in Vanuatu, it was claimed
before the first Tribunal that the lack of domesii@lence laws in Vanuatu was
indicative of the withholding of protection to tapplicant and during this review that
claim has been the central focus by the represeatat her written submissions to the
Tribunal.

The Tribunal notes that country information indesathat Vanuatu’s legal system
contains provision for protection of victims of aglt through the common law. During
the hearing before the first Tribunal the applicseitd she did not ever report her
husband to the police and in that context shett@dirst Tribunal that police can only
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do what they can and that they have been born @ttlunder the influence of cultural
customs in Vanuatu.

She gave evidence to this Tribunal that if sherepdrted her husband to the police
after he broke her teeth then the police would hasieed him and he would have told
them that the matter was a family issue and thet thd not have any business in the
matter. The applicant further told the Tribunalttblae did not ever report her husband
to the Vanuatu police for fear of further violerfoem him and because they would not
give her the protection she required.

Country information indicates police in Vanuatu édeen reluctant to intervene in
domestic violence matters and that courts haveasiooally’ prosecuted offenders in
domestic violence matters using common law assattle basis for prosecution.
Country information further shows that women in \atu only consider contacting the
police as a last resort because of the fear afimgcfurther violence form their
husbands and also because police can be slowpon@siue to lack of resources.

Country information also indicates that becauseekiio violence is largely seen as a
family matter, the community or relatives of donmestolence victims are unlikely to
intervene.

Taking all of the above into account and on thasbaiscountry information before it
that women who are the victims of domestic violemc&anuatu have not been and are
not afforded a reasonable level of protection bycammon law assault laws.

It is significant and relevant to this case that Bamily Protection Act (hereafter “the
FP Act”) came into effect on 2 March 2009 The Tribligives weight to the AusAID
2009 report on violence against women in Melane®sing that while the FP Act is
regarded as the cornerstone of the Vanuatu govetrsredforts to protect women and
children from domestic violence, the Vanuatu pofmee do not have formal protocols
in place to respond to violence against women.r€pert relevantly also states that
there is a need for such protocols to responddi@nce against women in Vanuatu and
that there is a two year implementation strateghefFP Act being planned through
the Department of Women'’s Affairs that at the tioi¢he report was in draft form.

The Tribunal gives significant weight to the DFAdport of 4 January 2010 set out
above that included the information that the Vanuaturts are not accepting
applications for protection orders or temporarytgcton orders under the FP Act for
the reason that there are currently no trainingumport services to complement the
new Act.

The Tribunal further notes that DFAT reported thasAID has a six month part-time
technical adviser working with the Vanuatu Deparitreif Women'’s Affairs to put in
place a structure to ensure the Act is implemeattattively.

The Tribunal is satisfied that at time of decisiba FP Act is not yet effectively
implemented in Vanuatu and that effective impleragan of the Act is very much in a
developmental stage with only a part time advisorkimg with the Department of
Women'’s Affairs to formulate a plan for implemematof the Act.

Cultural norms and practices in Vanuatu in relatimndomestic violence
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The applicant gave oral evidence to this Tribuhat tn Vanuatu the police use chiefs
to sort out family and domestic violence disputed @nat people in Vanuatu listen to
chiefs. She made a distinction between ‘police 1and ‘chiefs’ laws’ in Vanuatu. The
applicant also gave evidence to the Tribunal theatdatu chiefs and church leaders
push for reconciliation in domestic violence ca&d®e further claimed that husbands
who have committed domestic violence against thigies in Vanuatu are not known
to cease their violent conduct after a chief hésriened.

The Tribunal notes that country information indesathat the cultural practice of
village chiefs resolving domestic violence dispute¥anuatu is resolved by the
exchanging of goods with rare support for the ssjpar of a couple or a finding of
fault of one of the parties.

The Tribunal refers to the CEDAW report above intipalar paragraphs 22 to 25
noting the references to the Committee’s concemhdtverse customs and practices in
Vanuatu perpetuate discrimination against womenany areas of life including
marriage and family relations and its express egfeg in paragraph 24 to its concern
about the prevalence of violence against women.

The Tribunal accepts as plausible and reasonaliighinof country information, the
applicant’s claim that because her husband wasdan @&f his church that she faced
very significant hurdles in approaching other eddarhis church or persons with
leadership positions in other churches for assigt@amrelation to his violent conduct.

The Tribunal is satisfied on the evidence befothat cultural norms and practices with
respect to domestic violence in Vanuatu have ntiteérpast and do not presently afford
a system of adequate protection for the femalemwgcdf that violence.

In consequence of country information cited abawe @ccepting the applicant’s claims
with respect to the inadequate standard of pratedtr domestic violence victims
through common law assault prosecutions, takingactount the failure of the
Vanuatu authorities to have effectively implemenrttszl FP Act and the lack of
protection in accordance with cultural norms aratpces, the Tribunal is satisfied that
the Vanuatu authorities are unable to providevallef protection to women who are
victims of domestic violence that is in accordandth international standards.

Internal Relocation

The Tribunal has considered whether it would bearable for the applicant to
relocate to another part of Vanuatu where she wbeltss at risk from her husband.
The Tribunal notes and accepts the applicant’sezxd that while it may be possible
for her to rent a house on an island in relatiowlich her husband has no connection,
she has no access to funds to pay rent.

The Tribunal accepts the applicant’s claim thatnsafber her arrival at the airport in
Port Vila her husband would be aware that she hakd in Vanuatu because it is a
small town where everyone knows each other. Theunal further accepts that is more
than likely that her husband would search for lemalise, as country information
indicates, she is his property in accordance wighlaride price culture. The Tribunal
further takes into account that if the applicantev® return to Vanuatu she would
naturally want to be reunited with her children @nd satisfied that their knowledge of



her presence in Vanuatu and the public knowleddeptrrival at the airport would
soon filter through to her husband.

116. The Tribunal is satisfied that it would be unreasua for the applicant to establish
herself in another part of Vanuatu where she woubde than likely be located by her
husband and be without adequate protection frontathef Vanuatu or from local
customs and practices to assist her to put ancehdrthusband’s violent conduct
towards her.

117. For the above reasons the Tribunal is thereforsfiat that Vanuatu fails to protect
members of the particular social group “women imiatu” from serious harm. The
Tribunal further finds that the applicant’s feamisvell founded fear for a Convention
reason and that therefore she is a refugee witleimteaning of article 1A(2) of the
Convention.

CONCLUSIONS

118. The Tribunal is therefore satisfied that the apiids a person to whom Australia has
protection obligations under the Refugees Convardiad that she satisfies the criterion
set out ins.36(2)(a) for a protection visa.

DECISION

119. The Tribunal remits the matter for reconsideratigti the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fiy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’'s I.D. PRMHSE




