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(1) That a writ in the nature of certiorari issue diescto the second
respondent, quashing the decision of the RefugegeReTribunal
made on 8 April 2008 in Tribunal case file numb@t526655.

(2) That a writ in the nature of mandamus issue dice¢tethe second
respondent, requiring the second respondent tordete according to
law the application for review of the decision bétdelegate of the first
respondent made on 19 November 2001.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 1337 of 2008

SZCLY
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application for review of a decisiontioé Refugee Review
Tribunal made on 8 April 2008 and handed down oda§y 2008
affirming a decision of a delegate of the firstp@sdent not to grant
the applicant a protection visa.

2. The applicant, a citizen of Tanzania from the idlaof Zanzibar,
arrived in Australia in January 2001 and applieddqrotection visa.
The application was refused and the applicant sougiew by the
Tribunal. Two previous decisions of the Tribundfirming the
delegate’s decision (Tand T,) were set aside by consent orders made
by this Court on 19 April 2006 and 15 June 2008peetively. The
Tribunal as most recently constituted; (dr the Tribunal) held two
hearings that the applicant attended, on 22 Augk807 and
26 February 2008.

3. The applicant claimed in essence to fear persatutiolanzania for
reason of his political opinion as a member anaviattin the Civic
United Front (CUF), a political party that opposee inclusion of
Zanzibar in Tanzania. He claimed that he did rogept the 1964
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union of Zanzibar and Tanganyika in Tanzania. @pplicant claimed
that he had come to the attention of the policetardauthorities, that
he had been arrested on a number of occasiongriiciygar in April
1995 and January 2000 when he had been arrest&nete and
tortured. He claimed that he was arrested agaiugust 2000,
charged with an offence, released on bail and thkamed by CUF
leaders that he should leave Zanzibar. He claithatthe hid on the
mainland in Dar es Salaam before coming to Australith the
assistance of the CUF on a false passport in Ja20&x1.

4. The applicant provided a copy of what he said wadrhe passport to
the Department. The Department advised him that Dlocument
Examination Section had indicated that that pagsmbsplayed
alterations consistent with photo substitution.e Hpplicant elaborated
on his claims and addressed the question of hisititgein a
Departmental interview and written submissionss &lplication was
refused by a delegate of the first respondent.

5. After he sought review the applicant made writtetbrsissions and
gave oral evidence at hearings conducted by eadbun&l. As
discussed further below, the applicant also resporid information
put to him by T under s.424A of th#ligration Act 1958 Cth) that had
been obtained by ffrom a CUF official and a lawyer. He provided
further supporting documents and information toahd to & In
particular the applicant provided ;3 Twith information from a
psychiatrist and a psychologist to whom he had be&rred due to
concerns about his depressed mood and extremeqbsgatal stress.
In a lengthy s.424A letter ;Tinvited the applicant to comment on
matters such as his identity, changes in the dethihis claims,
information from the CUF party and a CUF lawyer andependent
country information as well issues in relation toe tapplicant’s
connection with Dar es Salaam. The applicant nedpd to this letter.

Tribunal decision

6. In its reasons for decision the Tribunal set oueagth the applicant’s
claims and information provided in connection whils protection visa
application and in the course of the reviews byTh and T, including
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his evidence at the ;Tand T, hearings and at the two hearings
conducted by Jand other information before it from various s@s.c

7. The Tribunal found that (as the applicant had ockimto the
Department) he had entered Australia using a falassport. It
expressed doubt about whether the applicant’s iigentis as claimed,
given the expert opinion that there was evidencetaofipering or
alteration indicative of photo substitution in thassport he claimed
was his true passport. However it considered theranformation he
had provided about his identity, accepted thatdllewed the Moslem
religion and, notwithstanding its concern about épplicant’s actual
identity and certain dddities in the information he provided,
proceeded on the basis that the applicant was whddimed to be (a
person of a specified name, that the Tribunal aecemay be spelt in a
number of ways, who was born in Tanzania on a qdai date in
1960). It also accepted that a CUF membership perdided by the
applicant (which bore a different middle name) s membership
card.

8. The Tribunal outlined the applicant’s claims to rfggersecution in
Tanzania, essentially because he was a memberrmaadtiaist in the
Civic United Front (CUF) Political Party. It sumnsed his claims
that he first attended CUF political meetings i®l19as he told Tat
the hearing) or 1990 (as he stated in the heaondwcted by J). He
also claimed that he came to the attention of tlee and authorities
in 1991 and that he had been refused a passp@u$epolice watched
the CUF meetings. He claimed he had been to coarnty times. At
the T, hearing he claimed that Zanzibar was a small p&acéhat he
was known. Subsequently he claimed that he hadeen taken to
court in 1991. At the Jhearing he claimed that he had been arrested
numerous times prior to 1992, but only arresteddtiimes after 1992.
At the T; hearing he claimed that he had attended many Cédings
from 1990 to 1993 and that he was detained andramttby the police
many times.

9. The Tribunal recorded that at theRearing the applicant claimed that
the CUF was formally established in May 1992. ¢ f; hearing he
claimed that the CUF started in 1992 and was re@gdtin 1993. He
claimed he worked for the party, but that he ordgdme a member in
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1994. In April 1994 he was elected to the positodnSecretary for
Mobilisation for a particular branch in Zanzibardawas re-elected
every two years thereafter. He claimed that hen th@dertook
recruitment for the CUF in Zanzibar and at timesMas sent to Dar es
Salaam.

10. The applicant claimed that in April 1995 he wassied and detained
for two weeks and tortured. He claimed that hisieavas searched on
occasion and money stolen. In January 1996 his @igfmbership
card was taken. He later obtained a fresh memipecsind issued in
Dar es Salaam. In January 2000 he was arrestedetached for ten
days and tortured before being released withougeha

11. The applicant also claimed that during the Augu3@ elections he
was arrested and detained after a voter registrétazas at a particular
voting station. He claimed he was bailed by theFGind warned by
party members and police that he should flee Zanzlo he went to
hide in Dar es Salaam. He claimed that the CURrosgd a false
passport for him and that he left Tanzania illegadlJanuary 2001.

12. The Tribunal recorded the applicant’'s claim thatféered returning to
Tanzania because he had skipped bail and waswstilkted by the
authorities and that he feared returning to Tarmaamd Zanzibar
because the current government was anti-CUF. Tpdicant also
claimed that Mr Haji, a CUF lawyer who had repreésdnhim in
August 2000, but who had denied this tQ fiad sought a bribe which
he refused to pay and had threatened him withorgtan. He claimed
that his family had been harassed and threatengédvamed he faced
harm if he returned.

13. The Tribunal had regard to evidence about the egppiis medical
condition, in particular in relation to th@rbfound stressfrom which
he was said to be suffering, his current mentabitmm and ongoing
treatment. However it was satisfied that the ajapli's capacity to
give evidence and present arguments at the heaoefgse it was not
compromised by his medical condition.

14. The Tribunal also stated that it had had regamhtesssue raised by the
applicant in relation to the interpreters at tharhregs conducted by, T
and T. It observed that the applicant’'s answers wemmetines
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complicated and dense and appeared to provideculiiés for the

interpreters in translating his evidence to Englishstated that it had
given regard to the issue of translation diffieedtiand had carefully
considered any apparent inconsistencies in the icappk oral

evidence in light of such difficulties.

15. The Tribunal accepted on the basis of the evidéedere it, including
a letter from the Secretary General of the CUFthedapplicant’s CUF
membership card issued in 1996, that the applwastan official CUF
member and had attended CUF political meetings ft@®0 and that
he had been actively involved in the CUF beforeob@nog a member
in 1994. In particular it accepted that he caméhw attention of the
authorities in the period from 1990, that he was$ able to get a
passport in Zanzibar and that after political meggi he had been
detained by the police and then released and hiea¢dfter he worked
for the party. It accepted that in April 1994 hasielected to a position
as Secretary for Mobilisation for a Zanzibar branittfat he was re-
elected every two years thereafter and that he rtowe recruitment
for the CUF in Zanzibar and at times was sent tod3sSalaam.

16. The Tribunal also accepted that in April 1995 thepleant was
arrested, detained for two weeks and tortured, thathome was
searched on many occasions and money stolen ahdntREnuary
1996 his home was searched and his CUF memberahdptaken and
that he obtained a fresh card issued in Dar esaBala

17. However the Tribunal did not accept that the applicwas tortured
many times from 1990 to 1993, based on differencése evidence he
had given at the various Tribunal hearings andlabe nature of the
claim about such frequent torture (first raisedhat hearing conducted
by T3). The Tribunal found that the late nature of tblsim led it to
conclude that the applicant had embellished hisnslaoncerning the
period up to 1994, although it accepted that he haassed and
detained by the authorities in this period befeee released without
charge. It observed that he did not raise anyquéatr claims of harm
in the period from April 1995 until 2000.

18. The Tribunal accepted that the applicant was a @idfmber and held a
position at a local branch in Zanzibar at the tiohehe 2000 election
campaign. It found his claim about events in Japaad August 2000
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was central to his claim that he fled Zanzibar higdin Dar es Salaam,
that the CUF arranged a false passport and visaifoand that he fled
Zanzibar illegally. It accepted, consistent wille tapplicant’s claims,
supporting information from other persons and imtEent
information about the volatile political situatiam Zanzibar during the
2000 election year, that in January 2000 he wasstad and detained
in Zanzibar for ten days and tortured before beawlgased without
charge.

19. However, the Tribunal did not accept that the aapit was arrested in
August 2000 after a voting registration fracas abi@ng station or that
he was detained, bailed by the CUF with the aswstaof a CUF
lawyer, warned he should flee Zanzibar by partgéea and the police,
or that he hid in Dar es Salaam. The Tribunalregérd to the absence
of any reference to such incidents in a 2003 supyptetter from the
Secretary-General of the CUF in relation to theliappt's membership
of the CUF and to the fact that the Deputy Secye&aneral of the
CUF lacked knowledge of the applicant. The SecyeB&eneral had
provided a letter to I at the applicant’'s request confirming his
membership of the CUF. The Deputy Secretary-Gémaic replied to
a T, letter to the CUF information officer, and had séd that he had
been trying to find out whether the applicant wasm@mber of the
CUF, that from his name he could be a fellow Zaazibnd member of
the party but that:It has been difficult to prove abo[the applicant’s
and another visa applicantsiembership and could not therefore trace
their respective party branches in ZanziljaiThe Tribunal stated that
“the Secretary-General's brief description of the@lagant merely as an
activist performing different tasks as assignedhita by his leaders at
branch level, and the Deputy Secretary-General’s non-recogmibf
the applicant led it to conclude that the applicams ‘a low profile
party member at the time of the 2000 election, @mahot support his
claim to have been bailed with CUF's legal assis@amand financial
support.

20. The Tribunal considered the applicant’s claims alana the evidence
before it in relation to Mr Haji, a CUF lawyer. #&f questioning at the
T, hearing the applicant had stated that in Augu€d020e was
represented by Mr Haji, a CUF lawyer, who had agapfor bail on his

SZCLY v Minister for Immigration & Anor [2009] FMCAGD Reasons for Judgment: Page 6



21.

22.

23.

24,

25.

behalf which was granted on condition that threappe put up a bond.
The applicant consented tg dontacting Mr Haji to confirm this claim.

On 3 June 2003 ;Temailed Mr Haji. It had been given his contact
details in relation to another application. It edkMr Haji whether he
had represented the applicant in relation to clsalgid against him in
August 2000. It also asked about another visai@gpl the subject of
a separate Tribunal review who claimed to be regmesl by a
Mr Nassor Khamis. The Tribunal sought contactaiket for
Mr Khamis. It also asked whether to Mr Haji's knedge the CUF
ever provided assistance to wanted activists toeledne country,
including by providing false passports and tra\sqrs.

In an email response of 9June 2003, Mr Haji staabdut both
applicants: I do not know them, | have never represented eitfer
them in any case in any Codrt. Mr Haji suggested that in some
circumstances the CUF may make arrangements fersaip to escape
persecution in Zanzibar, but that to his knowledded never assisted
any person to do so using false documents. He sdsb he had
discussed this issué with Mr Khamis who sometimes worked for the
CUF, who said he had not heard of the applicant had not
represented him in any court case. The lawyeradstsed that he had
been unable to get CUF officials to comment onisiseie of the two
named applicants and that the officials and Mr Kisanad refused to
provide contact details because they did not knoese people, had
never dealt with them and had no record of thdiviies.

T, then emailed Mr Haji requesting him to provide adst of his
gualifications. He did so. ;Bubsequently telephoned the lawyer on a
mobile number on the letterhead that the Tribunamimer had
obtained in connection with another matter befdre Tribunal. It
recorded that he confirmed that he was the CUF éaveynd had sent
the emails referring to the applicant.

T, put this information to the applicant for commenHis adviser
responded that the applicant insisted that Mr digiin fact represent
him. He could not provide any explanation for Majt$ letter.

When the matter was before, The applicant provided a statutory
declaration dated 27 June 2006 in which he stdiat when he had
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26.

27.

28.

29.

contacted Mr Haji in 2003 to inform him that Would contact him to
establish that he was the applicant’s represesetativthe Court hearing
in Zanzibar, Mr Haji had demanded $7,000 as a btibeprovide
genuine information to the Tribunal.

The applicant claimed that because he was an aCtife member he
had tried to find other means of support and thad provided the
supporting letter from the CUF Secretary-Genefidie letter from the
Secretary-General dated 8 September 2003 statédheheSecretary-
General had been acquainted with the applicantesive became a
member of the CUF party some six or seven yearsegathat the

applicant had been a party activist since the pagy formed, that he
had been involved in a campaign team before th® 20€ctions and
that he was an activist performing different tasksassigned to him by
his leaders at branch level.

The Tribunal recorded that when the claim aboutdji was raised at
the T, hearing, } had asked the applicant why he had not tqldhi$
claims about Mr Haji’'s bribery attempt when theuissvas raised with
him. He stated that he had not thought it was mamb and that he did
not wish to embarrass the CUF. He also tojdhkt he had been too
ashamed to tell the Tribunal, but that he had mba the CUF
chairman. He referred to information in support lwE claims,
including supporting emails he provided to the Uinal.

The Tribunal did not accept that Mr Haji had acésdthe applicant’s
“court lawyer” in August 2000, that he had asked #pplicant for a
bribe in 2003 or that he had subsequently thredtehe applicant
through various people, including his sister. Tm#unal concluded
that the applicant had fabricated these and agsdoiéaims.

The Tribunal had regard to the late time at whiehltribery claim was
raised and the fact that the applicant was reptedebefore the
Tribunal in 2003. It found that he was well awafethe significance
of the issue, yet could not provide any explanaaod that the claim
that Mr Haji held an important position in the C9éich that exposing
him would humiliate the CUF party, did not expl&iow confidentially
informing the Tribunal of a claimed bribery attempbuld have
humiliated the CUF. Nor did the Tribunal accepe thpplicant’s
explanation that he did not think it important la¢ time and hoped that
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30.

31.

32.

Mr Haji would change his mind, given that Tad written to the
applicant in August 2003 indicating that Mr Hajaslvice, that he had
not represented the applicant, was significanth® dutcome of his
case.

The Tribunal did not accept that the informatioanfr the Secretary-
General addressed the potentially adverse infoomdtom Mr Haji. It
found that the applicant's evidence that he hadrméd the party
chairman of the issue did not explain why the SacyeGeneral of the
CUF had then failed to make any mention of thenodal incident in his
letter of support. The Tribunal considered recporting emails the
applicant had provided referring to threats fromHié4ji. However it
found it implausible that some four years after Hi&ji's advice to T
he would continue to make threats against the egmli (a CUF
member) or would inform people openly of such adny attempt.
The Tribunal found that the timing and content mfeanail on this issue
from the applicant’s sister showed that it wasc@d and that the
information in it was contrived.

The Tribunal found that Mr Haji, who was well knowdid not act as a
court lawyer for the applicant and that the appifsaclaims in this
respect were fabricated and that he had not bematémed or his
family harassed by Mr Haji. The Tribunal found ttlthanges in the
applicant’s evidence in relation to his knowledge ataimed bail
arrangements made in August 2000 reinforced itc@mnabout his
claims about his court appearance, the bail arrapgés and party
assistance at that time and showed that his evedemas not based on
personal experience.

The Tribunal accepted that in 2000 the applicans \wa activist at
branch level in Zanzibar. It could not discourdtthe may have come
to the attention of the authorities during the 2@d€ction campaign
and that he had been harassed. It accepted thanumary 2000 the
applicant was arrested and detained for ten dagist@tured, before
being released without charge. However the Tribualith not accept
that during the August 2000 election the applicaas arrested after a
voter registration fracas, detained, bailed by @EF with the
assistance of a CUF lawyer, warned to flee ZanZiyaparty leaders
and police, or that he secretly did so and hidamn & Salaam.
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33. The Tribunal found that the advice of Mr Haiji tlegt did not know the
applicant and that neither he nor Mr Khamis had egpresented the
applicant in any case in any court warhpelling evidence which
contradicts the applicant’s claims concerning hmalvement in an
incident which led to a Court appearance, assistalng a CUF lawyer
and subsequent bail arrangements

34. The Tribunal also found that the advice from theplity Secretary-
General of the CUF and the letter of support frdme Secretary-
General obtained by the applicant after he advidex Secretary-
General of the lawyer’s bribery attempt, did ngport the applicant’s
claim to have been arrested and bailed in Augu®020ith CUF’s
legal assistance and financial support.

35. As the Tribunal did not accept that the applicaad lany involvement
in an August 2000 incident, including a court appeae or balil
arrangements, it rejected the claims which floweanf that, including
that he had jumped bail, was advised to flee Zamzitbed to Dar es
Salaam and hid there with party support. It fotimat the supporting
statements provided by the applicant which attetidds involvement
in this incident and the bribery claim did not cx@mne the fhajor
problem$ the Tribunal had with his claims concerning thegist
2000 incident and in relation to Mr Haji and thel barangement.

36. The Tribunal rejected the claim that the CUF orgedi a false
passport, visa application and travel to Austrdba the applicant
having regard to the evidence before it, including advice from the
Deputy Secretary-General of the CUF, the Secretawyeral of the
CUF and Mr Haji. It concluded that the applicaricided to leave
Zanzibar after the incident in January 2000 angeltad to Dar es
Salaam where he organised his own travel arrangsmerAustralia
involving a false passport and fatse and elaboratevisa application.

37. In light of the applicant’'slbw profile’, the Tribunal also considered it
implausible that the CUF organised a costly a legabpe to Australia
via a false passport and elaborately detailed a&jsalication (on the
basis of a Christian conference in Australia), ipatarly as an obvious
destination for a quick and a cheap escape woatshrding to country
information, have been one of a number of closacAfr countries.
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38.

39.

40.

41.

42.

However it did not consider this implausibilitgéterminativé in light
of its other findings.

The Tribunal placed no weight on medical and charaevidence
before it in regard to the specific incidents cladn although it
accepted that this evidence may show that the applihad a
subjective fear of returning to Zanzibar.

Having rejected the applicant's claims about andireg out of the
alleged August 2000 incident, the Tribunal consdethe issue of a
return to Zanzibar. The Tribunal did not accejatt tthe applicant had
been threatened with harm if he returned or thatelaeed to return
because he had skipped bail, was wanted by thertigk, or because
Mr Haji had sought a bribe he refused to pay andl theeatened him
with retribution. It did, however, accept that imay fear to return to
Zanzibar (and Tanzania) because of the current rgovent and
because of his support of the CUF.

In light of the applicant’s evidence about his flymaircumstances (a
wife and children living in their home in Zanzibaot far from his

parents) and his home ownership, it found it reabtato consider that
if the applicant returned to Tanzania he wouldmreto live in Zanzibar

Town.

It found that while evidence showed that the situatvas currently
peaceful, there may be a risk of psychological h#rthe applicant
were to return to Zanzibar in light of the past r@geit accepted
occurred between 1990 and 1993 and its findingstiigaapplicant was
arrested, detained and tortured in April 1995 amaudry 2000. The
Tribunal had regard to information concerning thmeartain political
situation in Zanzibar, the fact that it remainedhty politicised, that
the CUF remained in opposition and to informatiobowt the
applicant’'s mental condition and treatment in Aaisdr.

The Tribunal acknowledged that such psychologicaimh may be
serious harm for the applicant even if not objesdfivbased, but
considered that the applicant would be able tocedt to a part of
Tanzania other than Zanzibar (in which all the hdrensuffered had
occurred). The Tribunal found, in light of indepgent country
information, that it was reasonable for the appiida relocate to Dar
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43.

44.

45.

es Salaam or elsewhere on the mainland without d&éanarm for
reason of his political activities, which it fouree would be free to
continue. In making this finding the Tribunal reed the applicant’s
claim that he was currently wanted for bail jumpmgfor any reason
associated with his political opinion, or that heswof particular
interest to the authorities because of his politmainion and past
political activities.

It referred to his poor mental condition his evidence about the
whereabouts of his family and friends and party nemtions in

Zanzibar and his past friendships, visits, busirees$ CUF activities
on the mainland, in particular in Dar es Salaamcohcluded that he
had lived in Dar es Salaanot a time” immediately before departing
Tanzania and that he was familiar with it. It radard to information
in relation to discrimination experienced by CUFppgorters in

Zanzibar.

The Tribunal acknowledged that the applicant mage fdifficulties,
even in Dar es Salaam, of gaining employment witt8tate
institutions. However, having regard to the applits past work as a
taxi driver, the fact that his political opinion chaot prevented him
from working and managing a taxi, and that he haa a current
willingness and desire to work notwithstanding tmsntal condition,
the Tribunal concluded thathé has driving skills and a current
willingness to work which will enable him to seeleamngful
employment on the mainland and in particular in Des Salaarh
where he couldforge a new life The Tribunal considered that the
risk of psychological or other harm was remote he tapplicant
returned to Dar es Salaam or elsewhere on the amainl It did not
consider his poor mental healtwHether in isolation or considered
cumulatively with his ethnicity, political histognd in the light of his
use of false passport, will make him vulnerablgeosecution on the
mainland.”

Finally, the Tribunal was satisfied that if the hpgnt faced a penalty
on return for having used a false passport andchneg the laws of
Tanzania, such a penalty would be the result ohthediscriminatory
enforcement of a law of general application and le/owt constitute
persecution for a Convention reason.
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46.

47.

The Tribunal concluded that it was not satisfieat tihe applicant had a
well-founded fear of persecution for one or moretltd Convention

reasons now or in the reasonably foreseeable fufture returned to

Tanzania.

The applicant sought review by application filed tims Court on
26 May 2008. He relies on an amended applicatided fon
4 September 2008 which contains five grounds.

Relocation issues

48.

49.

Ground one of the amended application makes siaragp but related
claims of jurisdictional error in relation to theifunal determination
that the applicant did not face a real chance obkgqmaition if he
returned to Tanzania because he could relocatenwliinzania.

The first aspect of ground one is that the Tribwerakd in law in that it
misconstrued and misapplied the proper test rgatnrelocation by
failing to consider what might reasonably be expecif the applicant
with respect to his relocation to the mainland @nZania. The
particulars to this aspect of ground one are dsvist

1)  The Tribunal found that in light of the applids family
circumstances it was reasonable to consider th#tefapplicant
returned to Tanzania he would return to live in Zdmar Town,
but in the context of the issue of relocation thbuhal found it
was reasonable for the applicant to relocate to thainland of
Tanzania, without considering the applicants famil
circumstances.

i) In relation to relocation the Tribunal failetb consider the
personal circumstances of the applicant relevanhitability to
obtain employment on the mainland of Tanzania.

iif) In relation to relocation the Tribunal failetb consider the
present prospects of the applicant having any accodation on
the mainland of Tanzania.

iv) In relation to relocation the Tribunal failed consider the
psychological impact upon the applicant of expogardetection
by police from Zanzibar who travel to the mainlaridianzania.
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50. Secondly, it was contended that the Tribunal faitethke into account
a relevant consideration it was bound to take adcount, namely the
applicant’s family circumstances. The particulams as follows:

1) In determining whether the applicant could reaably
relocate the Tribunal was bound to take into acdodime
applicant’s family circumstances in Tanzania.

i)  The Tribunal accepted the applicant’'s evidermmacerning
his family circumstances in Zanzibar.

iii) The Tribunal accepted the applicant had noateles in the
mainland of Tanzania.

iv) The Tribunal accepted that the applicant’senvdnd three
school age children lived in Zanzibar Town in a leomintly
owned by the applicant and his wife, which the i@gplt had
built.

v)  The Tribunal accepted that the applicant's digigparents
lived nearby in Zanzibar Town.

vi) In relation to the applicant’s substantive iohg the Tribunal

found that in light of the applicant's family cingistances it was
reasonable to consider that if the applicant reearnto Tanzania
he would return to live in Zanzibar Town.

vii) In relation to relocation the Tribunal failedo consider
whether the applicant’s family members would be d@blrelocate
to the mainland of Tanzania with him.

51. In addition it was contended that the Tribunal ddilto take into
account a relevant consideration it was bound ke tato account,
namely the applicant’s psychological condition. eTgarticulars to this
aspect of ground one are:

1)  The Tribunal accepted that the applicant swterfrom
depression due to the lengthy separation from il and
inability to support them.

i)  The Tribunal apparently found that the appitavould be
able to live on the mainland of Tanzania on his operhaps with
a friend.

i) The Tribunal did not take into account theeeff upon the
applicant of continued separation from his famijyrbason of his
relocation to the mainland of Tanzania.
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52. The Tribunal was also said to have failed to taite account a relevant
consideration it was bound to take into accounmelyg whether the
applicant was entitled to drive a taxi or engagsimilar work on the
mainland of Tanzania or had any prospect of obtginsuch an
entitlement, and to have taken into account arewent consideration
it was bound not to take into account in deterngnthe issue of
whether relocation to the mainland of Tanzania reasonable, namely
the applicant’s ability to obtain a renewal of hegnce to drive a taxi
in Zanzibar.

53. Finally it was contended that the Tribunal erredaw in making a
finding when there was no evidence to support fimating, namely
that if the applicant was able to renew the taxvedr licence he
previously held in Zanzibar (which the Tribunal folhad its own
President, Parliament, court system and considerablonomy), this
would entitle him to operate as a taxi driver or tmainland of
Tanzania.

54. Counsel for the applicant explained that the abledmlure by the
Tribunal could be analysed in different ways arat this was what had
been done in ground one. While ground one wasepted as a
number of different grounds, counsel for the agpltcexplained that
the core contention was a contention that the fiabtailed properly to
apply the test as to the practical realities afcation.

55. It was pointed out that when the Tribunal determiitieat the applicant
did not face a real chance of persecution if harnetd to Tanzania
because he could relocate within Tanzania, byttiesTribunal meant
that the applicant could relocate from the islanfiZanzibar to the
mainland of Tanzania.

56. The applicant submitted that the Tribunal was nesglito address the
practical realities that would face an applicanhdé or she relocated
(see Randhawa v Minister for Immigration, Local Govermheand
Ethnic Affairs(1994) 52 FCR 437SZATV v Minister for Immigration
and Citizenship and Anoth¢R007) 233 CLR 18SZFDV v Minister
for Immigration and Citizenship and Anothé007) 233 CLR 51,
NAIZ v Minister for Immigration and Multiculturalral Indigenous
Affairs [2005] FCAFC 37 at [22] per Branson J and [73] Nerth J,
WALT v Minister for Immigration and Multiculturalnd Indigenous
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57.

58.

59.

60.

Affairs[2007] FCAFC 2 at [45]SZAIX v Minister for Immigration and
Multicultural and Indigenous Affairs and Anoth@006) 150 FCR 448
and SZBJI v Minister for Immigration and Multiculturabnd
Indigenous Affairs[2006] FCA 216). It was submitted that this
entailed the Tribunal giving consideration to arplagant’s personal
history, including his language skills, age, ediorgthealth, familial
connections, employment and demonstrated ability lige
independently elsewhere than in the locality ofiori(seeWALT at
[43]).

In SZATV v Minister for Immigration and CitizenshipdaAnother
(2007) 233 CLR 18 Gummow, Hayne and Crennan Jédsiat [24])
that in considering relocation:

What is “reasonable”, in the sense of “practicabletfust depend
upon the particular circumstances of the applicémt refugee
status and the impact upon that person of relocatbthe place
of residence within the country of nationality

It was submitted that this test was not directediimg conditions

generally but rather to the circumstances of thievidual and matters
such as differential treatment in matters of raedgion or political

opinion SZAT Vat [26]).

The applicant contended th&ZATV and SZFDV v Minister for
Immigration and Citizenship and Anoth@007) 233 CLR 51 did not
depart from the pre-existing principles set outtty Full Court of the
Federal Court inRandhawa v Minister for Immigration, Local
Government and Ethnic Affai(4994) 52 FCR 437 as to the relocation
test (inSZAJB v Minister for Immigration and Citizenshipdaknother
(2008) 168 FCR 410 Allsop J suggested at [109] 87ATVandNAIZ
were ‘only an elaboration of pre-existing principfedor example, in
Randhawa

It was suggested that the application of this vess illustrated by the
fact that inNAIZ the Full Court of the Federal Court held that the
Tribunal fell into jurisdictional error by failingp give consideration to
the practical realities of accommodation for theplejant if she
returned to her home country, while i8ZAIX v Minister for
Immigration and Multicultural and Indigenous Affairand Another
(2006) 150 FCR 448 at [55] — [64] the Tribunal wasnd to have
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61.

62.

63.

failed to acknowledge the major difficulties of ayphological and
physical nature which would confront the applicdrghe returned to
her home country, and hence misapplied the relmtaést. Reference
was also made t8ZBJI v Minister for Immigration and Multicultural
and Indigenous Affairf2006] FCA 216 in which Allsop J was said to
have held that the Tribunal failed to address theactzal
reasonableness of relocation.

In this respect reliance was placed on what was sgiBlack CJ in
Randhawgat 443) as follows:

| agree that it would ordinarily be quite wrong far decision-
maker faced with a relocation possibility to takee tgeneral
approach that there must be a safe haven somewklgn®ut

giving the issue more specific attention, but thx¢emt of the
decision-maker's task will be largely determined thg case
sought to be made out by an applicant. In the gmesase the
applicant raised several issues, all of which wdealt with by
the decision-maker. If the appellant had raisedheot
impediments to relocation the decision-maker wanzde needed
to consider these but having regard to the issugsed by the
appellant and to the material that was before tleeision-maker
on the issue of relocation she was entitled to cdmethe

conclusion that the appellant could reasonably Bpeeted to
relocate elsewhere in India.

It was contended that in the present case, whdeTtlbunal found that
it was reasonable for the applicant to relocatethi® mainland of
Tanzania, it had failed to address the practicaitres of relocation for
the applicant and to elicit from him the informaticequired in order
for it to address the issue of relocation propérlgaccordance with the
test inRandhawa In particular, the Tribunal was said to havéefhio
consider the applicant’s personal and family cirstances, including
the prospect of the family finding accommodationtbe mainland of
Tanzania, the psychological impact upon the applicd separation
from his family on the mainland, the possibility exposure to
detection by police from Zanzibar who travelledthe mainland, and
his ability to obtain employment as a licensed tdxriver on the
mainland of Tanzania.

It was explained in oral submissions that it was sudbmitted that the
Tribunal had to deal with every potential practicaality. Rather it
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64.

65.

66.

67.

was claimed that there were facts before the Tabuabout the
background of the applicant, such as the psychcédgmpact on him
of separation from his family who lived in Zanzip#ine fact he had
built a family home he owned with his wife in Zalpar and the fact
that he had children in Zanzibar. It was submitieat the Tribunal
“sidestepp€edthese matters or reached inconsistent factuatlosions
in the context of considering relocation.

It was submitted that while the Tribunal discussiomder the heading
of relocation included quite a lot of material, whene looked at the
decision most of it was not about the practicalitiea, and that as in
NAIZ there was in fact very little consideration by ffrédbunal of the

practical realities facing the applicant were heelocate.

In particular reference was made to the Tribunalleged failure to
consider the applicant's family circumstances inis trcontext,
notwithstanding its acceptance of the facts inti@tato such matters
and its finding that it would be reasonable to cdes that if the
applicant returned to Tanzania he would returnive in Zanzibar
given his family circumstances. It was also suteditthat the
applicant’s past visits to Dar es Salaam and whdtriew about it did
not really assist in the question of practical itesd and that there was
no real consideration of the psychological harm #pplicant was
suffering or would suffer because of separatiomftas family in the
context of relocation. Hence it was said that ppaet of the Tribunal
decision that dealt with the practical realitiest@ined inconsistencies
and failed to take into account the evidence betbee Tribunal in
relation to these matters.

It was also clarified that, contrary to the firespondent’s submissions,
it was not submitted that the Tribunal had a dutyirmuiry as
considered inLuu and Another v Renevi¢t989) 91 ALR 39 at 45.
Rather it was submitted that the Tribunal had ¢hite address the
practical realities of relocation on the informatithat was before it.

The applicant suggested that the approacNAWZ was of particular
relevance. In that case the Tribunal had failedeuplore the
significance of the appellant’s reference to hawnogone in Fiji to look
after her. Branson J found that the Tribunal walgyed to consider the
significance of the factual material it had eliditeReliance was also
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68.

69.

70.

placed or5ZBJlin which the Tribunal was found to have failedace
with the appellant or to consider in its reasons fnacticality and
reasonableness in all the circumstances of thellappeelocating
outside his home town for the foreseeable future.

It was submitted that the Tribunal in this case letepted the
applicant’s evidence concerning his family circuansies in Zanzibar,
including that he had no relatives on the mainland that his wife and
three children lived in Zanzibar Town in a homenjbi owned by the
applicant and his wife which the applicant had tbaihd that the
applicant’s elderly parents lived nearby. Howeitewas contended
that the Tribunal had failed to take into accoum& &applicant’s family
circumstances in determining whether he could measly relocate and
that it was bound to do so.

Moreover the Tribunal had found in light of the hpgnt's family
circumstances that it was reasonable to consiggriftihe returned to
Tanzania he would return to live in Zanzibar TowDespite this, the
Tribunal held it was reasonable for the applicamntrélocate to the
mainland. It was submitted that the Tribunal mtue finding without
giving any consideration to the impact of such catmn on the
applicant’'s family or to the fact that he jointlwoed the home he had
built in Zanzibar which was near his parents’ honttewas contended
that the Tribunal had failed to consider whether dipplicant’'s family
members would be able to relocate to the mainldntianzania with
him, having regard to employment, schooling andoawuoodation
issues. Further, while the Tribunal was said teehappeared to
assume that the applicant would be able to livé wifriend in Dar es
Salaam because he had stayed with a friend teniyadrathe past, it
gave no consideration to accommodation for the géshe family in
the event that they were able to move. In essineas submitted that
a relevant consideration was the applicant’s faroilgumstances and
that the Tribunal had failed to take this into agto

In addition counsel for the applicant contended tha Tribunal was
bound to take into account the applicant’s psyoyickl condition in
considering the reasonableness of relocation aatdtthad failed to do
so. It was noted that the Tribunal had referreéwmence, including
oral evidence from a witness at the Tribunal hegriabout the
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71.

72.

psychological impact on the applicant of the leggsleparation from
his family and his inability to support them. ltas submitted that
while the Tribunal accepted that the applicant wouwuffer

psychological harm if he returned to Zanzibar, il dot properly

consider whether he would suffer such harm if hewrred to the
mainland. It was also said that the Tribunal thite consider the
psychological impact upon the applicant of expodoreletection by
police from Zanzibar who travelled to the mainlanfdTanzania. It
was submitted that the Tribunal’s finding that tiek of psychological
harm on return to the mainland was remote couldstexd with its
finding that the applicant was suffering psychotedi damage by
reason of the continued separation from his famuig his fear of harm
if he returned, given that such separation woulchtioae if he

relocated to the mainland of Tanzania, as woulddas of harm if he
returned to visit Zanzibar or if police from Zanaibdetected him on
the mainland.

In addition, it was submitted that the Tribunallddi to take into
account whether the applicant was entitled to daitaxi or engage in
similar work on the mainland of Tanzania or whetler had any
prospect of obtaining such entittement and thas thas a relevant
consideration the Tribunal was bound to take imimoant. Counsel for
the applicant pointed out that the Tribunal tootoiaccount that the
applicant was previously a taxi driver in Zanzibad that he had been
able to renew his licence there until his departur¢owever it was
submitted that the Tribunal did not turn its mimddonsider whether
the applicant could work as a taxi driver on themiaad. The fact that
the applicant had obtained licence renewal in Zsnzivas said not to
assist in answering the question as to whetheohkl obtain a licence
on the mainland, which was said to have a diffelegal system from
Zanzibar. It was contended that the Tribunal haited to put this
guestion to the applicant and that as a resuladt failed to take into
account the practical realities relating to his gpexcts of gaining
employment on the mainland.

It was also contended that the Tribunal took irdocaint an irrelevant
consideration it was bound not to take into accobeing that the
applicant had been able to obtain renewals ofitente to drive a taxi
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73.

74.

75.

in Zanzibar. This was said to be irrelevant to gestion of whether
he would be able to obtain a licence to drive adaxhe mainland.

The final aspect of ground one is the contenti@t the Tribunal erred
in law making a finding when there was no evideteeupport that
finding. The finding in issue was said to be ading that if the
applicant was able to renew the taxi driver liceheepreviously held
in Zanzibar this would entitle him to operate ataa driver on the
mainland of Tanzania. On the basis of independeoiantry
information the Tribunal had found that Zanzibardhdas own
President, Parliament and court system and exerasmsiderable
autonomy. Insofar as it relied on the fact that épplicant stated he
was able to renew his taxi driver licence in Zaarilprior to his
departure, it was submitted that this evidencendidsupport a finding
that he would obtain a licence entitling him to e as a taxi driver
on the mainland of Tanzania.

The first respondent submitted generally in refatio ground one that
while it could be accepted that the Tribunal waguneed to consider
the applicant’s objections to relocation, it hachelso in accordance
with the principles inRandhawaand was not obliged to make the
applicant’'s case for him or to attempt to stimulal@orations that he
did not wish to give. It was contended that growme® essentially
sought merits review having regard to the fact thatapplicant’s only
objection when relocation was raised with him wagl $0 be that he
would not be safe in Dar es Salaam. The Tribured waid to have
considered but rejected this objection. It wasnsitted that the
matters relied on under this ground were not puhéoTribunal by the
applicant when relocation was raised and hencethiegt could not be
said to be relevant considerations in the sensemdiderations that the
Migration Act 1958 Cth) required to be taken into account. It wigse a
submitted that the Tribunal did have regard to dpelicant’s family
circumstances, his prospects of employment and ftis& of
psychological harm were he to relocate and that dbelicant’s
disagreement with the Tribunal’s conclusions ors¢hessues did not
establish any jurisdictional error.

In oral submissions counsel for the first respondamggested that
relocation had been an issue in this case fronveéing start. This was
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said to be apparent from the delegate’s decisiba, fact that the
Tribunal raised relocation at the hearing and alsans.424A letter sent
prior to the second hearing. This letter put ®applicant his evidence
that he regularly visited Dar es Salaam, that leed&iend or brother
who lived there and that his CUF membership card swsued in Dar
es Salaam and showed a residential address fapgleant in Dar es
Salaam. Similarly, the passport which the applicdaimed was his
was issued in Dar es Salaam and showed the sardents address
as his brother’s address and telephone number. tAdre Tribunal also
put to the applicant country information to theeeffthat there was no
evidence of human rights abuses of CUF officiajggeuters on
mainland Tanzania, most probably because the CUfregarded as a
Zanzibari party focussing on Zanzibari issues @nrttainland and had
only a very small presence there, being just onanahy political
parties. The Tribunal put to the applicant tha 8uggested either that
he in fact resided in Dar es Salaam or at least hieahad great
familiarity with Dar es Salaam and the mainlandd @hat this may
suggest that he was reasonably able to relocatthdoTanzanian
mainland, for example Dar es Salaam, and thatiatould not face a
real chance of persecution by reason of his paliti@pinion and
activities.

76. The applicant’s response to this aspect of theaedR4A letter on this
issue was as follows:

| cannot live in Dar es Salaam. It is the sameggoment and the
same police and | would still be in fear for myelif Nothing
would change. | cannot relocate to any part of ZeEama as |
would be in constant hiding and fear of my life.

77. It was also pointed out that at the second heacomducted by the
Tribunal (as most recently constituted) it recordkdt it put to the
applicant that the independent information it hatl tp him suggested
he could live safely in Dar es Salaam and thide Stated he could not
live in Dar es Salaam safely. He is at risk as the same government.
Also, police go from Zanzibar to Dar es Salaamdasecurity people.
He cannot stay in Dar es Salaam safely - and henaastay there in
hiding as he has a family.
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78.

79.

80.

81.

The Tribunal also referred to information that segjgd the CUF
members would be able to safely relocate and liv®ar es Salaam
and that, The applicant discussed how CUF members couldtagtis

Dar es Salaam safely: the information was not trdéde government
spread untrue information about how the oppositinaver had

problems. He repeated the government, opposigseaurity are still

the same. He cannot stay in Dar es Salaam sageheahas a family -
he cannot hide there as the police are always kmatc the

opposition”

It was contended for the first respondent that whielocation had been
raised not only by the delegate but also by theufal in its s.424A
letter and at the hearing, the Tribunal was ewtitte regard the
applicant’s response in writing and at the headadeing his reasons
why he could not relocate. It was submitted that Tribunal dealt at
length with such matters. While it was not suggeéghat there was a
general rule that the Tribunal need only limit @gensideration to
matters raised by an applicant, in this case it sead that the applicant
had been given quite an extensive opportunity tresb the issue of
obstacles to relocation and that consistent withtviBlack CJ stated in
Randhawathe extent of the decision-maker’s task wile” largely
determined by the case sought to be made out pthieant”

It was submitted that this was not a case in whiodre was an
unarticulated claim that arose squarely on the nahtdefore the
Tribunal as considered INABE v Minister for Immigration and
Multicultural and Indigenous Affairs (N2) (2004) 144 FCR 1.

Counsel for first respondent also submitted thatfiar as the Tribunal
took into account the applicant’s previous renesfdiis taxi licence in
Zanzibar, this was not having regard to an irrek\@nsideration in
the sense that constituted jurisdictional errot.was submitted that
whether or not it was factually relevant was a eraftor the Tribunal.
It was also contended that insofar as it was as$ehat there was no
evidence to support the Tribundinding’ that the applicantwould be
able to obtain a taxi licence on the mainlaritdis was not in fact a
finding that the Tribunal made. Rather the Tridumnas said to have
found that the applicant’s driving skills and cuntrgvillingness to work
would enable him to seek meaningful employment fwn rhainland.
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Such a conclusion was said to be open to the Taibian the reasons
that it gave.

Applicableprinciples
82. As Black CJ stated iRandhawaat 441

The focus of the Convention definition is not ufwe protection
that the country of nationality might be able t@yide in some
particular region, but upon a more general notiohpvotection
by that country.

83. In this case the Tribunal was satisfied that if #pplicant relocated
from Zanzibar island to the mainland of Tanzanianwaild not be at
risk of harm. Hence a critical issue for the Tnbhluwas whether it was
reasonable to expect the applicant on return ®ihivan area other than
the islands of Zanzibar (s&&AIZ at [15] per Branson J).

84. In Randhawaat 442 — 443 Black CJ (with whom Whitlam J agreed)
described the manner in which such an inquiry ibécapproached as
follows:

In the present case the delegate correctly askedthehn the
appellant's fear was well-founded in relation te ldountry of
nationality, not simply the region in which he tiveGiven the
humanitarian aims of the Convention this question was not to
be approached in a narrow way and in her further analysis the
delegate correctly went on to ask not merely whettie
appellant could relocate to another area of Indiat vhether he
could reasonably be expected to do so.

... In the context of refugee lathe practical realities facing a
person who claims to be a refugeest be carefully considered.

If it is not reasonable in the circumstances toest@a person who
has a well-founded fear of persecution in relatiorthe part of a
country from which he or she has fled to relocat@amother part
of the country of nationality it may be said that,the relevant
sense, the person's fear of persecution in relatiothat country
as a whole is well-founded. ...

In the present case, the delegate recognised thigthvof the
inquiry required by considering whether the appefla Sikh

SZCLY v Minister for Immigration & Anor [2009] FMCAGD Reasons for Judgment: Page 24



culture prevented him from relocating in India. @@nthe
guestion of relocation had been raised for the gale's
consideration she was of course obliged to givé éispect of the
matter proper consideration. However, | do notsider that she
was obliged to do this with the specificity urggdcbunsel for the
appellant. | agree that it would ordinarily be tgiiwrong for a
decision-maker faced with a relocation possibility take the
general approach that there must be a safe haveneaere
without giving the issue more specific attentioat the extent of
the decision-maker's task will be largely deterrdimy the case
sought to be made out by an applicant. In the gegsase the
applicant raised several issues, all of which wdealt with by
the decision-maker. If the appellant had raisedheot
impediments to relocation the decision-maker wainade needed
to consider these butaving regard to the issues raised by the
appellant and to the material that was before the decision-
maker on the issue of relocation she was entitled to come to the
conclusion that the appellant could reasonably Bpeeted to
relocate elsewhere in IndigdEmphasis added.)

85. Counsel for the applicant relied generally on thbsgequent remarks
by Black CJ at 443 in which his Honour expressag@gent with the
proposition that it would ordinarily be quite wrong for a decision-
maker faced with a relocation possibility to take general approach
that there must be a safe haven somewhere witheinggthe issue
more specific attention

86. As counsel for the first respondent pointed ouacRICJ had continued
“but the extent of the decision-maker's task willdsgely determined
by the case sought to be made out by an applicamt’ Randhawa
Black CJ found that the decision-maker had deaih \the issues or
“impediments to relocatidmaised by the appellant, before concluding
that “having regard to the issues raised by the appelEamd to the
material that was before the decision-maker oniskae of relocation”
the decision-maker was entitled to come to the losian that the
appellant could reasonably be expected to reloekewhere in his
country of origin (at 443). In reaching this camibn in Randhawa
Black CJ rejected the contention of counsel for &ppellant that a
series of specific matters needed to be addressedomsidering
whether it was reasonable in the circumstancesaforapplicant to
relocate including the area, city or region to whicwas contemplated
that an applicant could relocate antée’ general lifestyle adjustmehts
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87.

88.

89.

that would need to be made by a person were héerc relocate
within the country of nationality.

In SZATVthe High Court addressed the correctness of whatr@aw,
Hayne and Crennan JJ described (at [9]) as thierhal relocation
principle’” expounded by the Full Court of the Federal Coumrt
Randhawa Their Honours adopted the approach that the emait
“relocatiorf was relevant to the question of whether it copfdperly
be said that an applicant was or was not outsisdehiher country of
nationality owing to a well-founded fear of persgoon for a
Convention reason, consistent with the reasoningoofi Bingham of
Cornhill in Januzi v Secretary of State for the Home Department
[2006] 2 AC 426 at 440 (at [19]). Their Honourdereed with
apparent approval to the statement by his Lordshijjanuziat 440 that

. “a person will be excluded from refugee statusinfler all the
circumstances it would be reasonable to expect him to seek eefng
another part of the same couritifigmphasis added).

The issue before the High Court 8ZATVarose in a situation where
the Tribunal’s approach had been that the proteatisa applicant was
expected to move elsewhere in his country of natipnand live
“discreetly so as not to attract the adverse attention ofatlmorities
in his new location lest he be further persecutgdrdason of his
political opinion (at [32]). In that context thdt#onours addressed (at
[23]) the submission of the Minister that the issuees whetherit be
reasonable, in the sense of practical, for the dppéto relocate to a
region where, objectively, there is no appreciaid& of the occurrence
of the feared persecutibtn Gummow, Hayne and Crennan JJ observed
at [24] however that What is ‘reasonable’, in the sense of
‘practicable’, must depend upon the particular circumstances of the
applicant for refugee status and the impact upon that person of
relocation of the place of residence within the country ofiorality”
(emphasis added).

Their Honours accepted (at [25]) that the ConventMas concerned
with persecution in the defined sense andt‘with living conditions in
a broader sensesuch as differential living standard in varicu®as in
a country Whether attributable to climatic, economic or pici
conditions. Their Honours acknowledged at [26] tham ‘particular
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cases territorial distinctions may have an apparemtnection with the
particular reason for the asserted well-founded fepersecutioh (at
[26]).

90. In SZATVtheir Honours found that by reasoning that theedapt, a
journalist, could move elsewhere in his home courdénd live
discreetly and obtain employment of some other kiatinvolving the
public expression of his political opinions and rsmt attract adverse
attention or be persecuted for political opinidre Tribunal had Side-
stepped consideration of what might reasonably xgeeted of the
appellant with respect to his ‘relocatidnin his country of nationality
(at [32]). This constituted an error of law goitagan essential task of
the Tribunal, being the determination of whether dippellant’s fear of
persecution was well-founded in the Convention sense (at [32]).
(Also seeSZFDV v Minister for Immigration and Citizenship dan
Another(2007) 233 CLR 51).

91. What is important for present purposes is the esipha SZATVon
the need for consideration tdll the circumstances”in the sense of
the particular circumstances of the applicant dr&itpact upon that
person of relocation of the place of residenceatednining what is
“reasonabléin the sense ofgracticablé€.

92. The applicant contended that these principles hadheed to address
the practical realities that would face an applicdnhe or she
relocated, entailed the Tribunal giving considematio the applicant’s
personal history, including his language skillse,agducation, health,
familial connections, employment and demonstrateditya to live
independently elsewhere than in the locality ofjiori In support of
this proposition reliance was placed on the degisioMcHugh J inRe
Minister for Immigration and Multicultural Affairs; Ex parte
Durairajasingham (2000) 74 ALJR 405at [44] - [47]. In
DurairajasinghamMcHugh J was satisfied that the Tribunal had eithe
expressly or implicitly taken into account varioomtters that were
raised in the ground under consideration. WhatHogsour stated in
relation to factual matters that had been raisethénparticular case
under consideration is not such as to establish ithall cases the
particular matters suggested by counsel for theliGp@® must be
addressed expressly or implicitly by the Tribunal.However
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Durairajasinghamdoes illustrate the need for the Tribunal to take
account matters raised by the applicant and theenahtbefore the
Tribunal in the particular case in question.

93. Counsel for the applicant also relied on the denisif the Full Court
of the Federal Court iWWALT. In that case Mansfield, Jacobson and
Siopis JJ confirmed (at [45]) that the Tribunal waquired to address
the practical realities facing an applicant if hesrgv to relocate,
consistent with the approach taken by Black CRamdhawa. In the
particular circumstances of that case the Court s@isfied that the
Tribunal did properly address those practical tiesli In that context
the Tribunal had regard to the fact that the appé&# country of
nationality was predominantly Christian and thaatest protection
against family-incited violence and other non-stadetors was
available. It also had regard to the appellangsspnal history,
including his language skills, age and employmehtist in another
country, the skills he thereby acquired and his alestrated ability to
live independently in another country. It was lmge circumstances
that their Honours found that the Tribunal's viewatt the appellant’s
employment and language skills were transportabkntd likely to be
of use in his home country was reasonably availablié Again this
case illustrates the relevance of an applicant'sqmel circumstances
to the reasonableness of relocation.

94. Of particular relevance in this instance is theiglen of the Full Court
of the Federal Court INAIZ In that case the Tribunal had recognised
that the appellant claimed that she could not egkevithin Fiji as she
would have no-one to look after her. The Tribuwals not satisfied
that it would be unreasonable for the appellantrdlmcate. The
Tribunal noted her claimed difficulties, but contad 1 also note that
her daughter has assisted her in the past and dod®ere in Australia.
| am satisfied that with the assistance of her daeigthe[appellant]
would be able to relocate within Fiji

95. Branson J (with whom North J agreed) was of thev\fat [18]) that
the statements of the appellant about her situatiorFiji were
“intended to convey a concérabout where she would live and how
she could be looked after as a 55-year old unersplayidow in Fiji
and that the assistance from the appellant’s deugbterred to must,
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96.

97.

98.

given the evidence, be understood to be finansisistance. This was
so notwithstanding that the appellant’s adviseraa@ptly did not stress
that the appellant would experience difficulty imding a home in
which to live in a new neighbourhood. Branson dintb that the
Tribunal’'s consideration of relocation failed toveithe necessary
consideration to the practical realities facing the appellant with
respect to accommodation and care shoftlte appellant]seek to
relocate within Fiji” (at [18] — [22]), having regard to the fact that
there was no explicit consideration given in thédnal decision to
how, even with some financial assistance from haugtter, the
appellant would find a new home in which to liveFii and access
such support as she might reasonably require ® ilivthat homeé (at
[21]). Branson J found that thedmmary wayin which the Tribunal
dealt with the issue of relocation includings“failure to explore the
significance of the appellant’s references to hguio-one in Fiji ‘to
look after her’”, caused her to conclude that the Tribunal did nptyap
the right test when it concluded that it was segsfthat with the
assistance of her daughter, the appellant wouldalide to relocate
within Fiji.

Hence inNAIZ the majority concluded that because the Tribual h
misconceived the content of the requirement thaditbe unreasonable
for the appellant to relocate within Fiji, it dicbihask itself the right
guestions before determining that it was not satisthat the appellant
was a person in respect of whom Australia owedegtan obligations
under the Convention.

The approach iNAIZ is consistent with the views of Black CJ in
Randhawathat “[gliven the humanitarian aimisof the Refugees
Convention a consideration of relocation in theteghof addressing
the issue of whether an applicant’s fear is welinfded is fhot to be
approached in a narrow waynd that the practical realities facing a
person who claims to be a refugee mustcheefully considered”
(Randhawaat 442). (Emphasis added).

In SZAJB v Minister for Immigration and Citizenslaip[109] Allsop J
suggested that the decisions 8ZATV and NAIZ were ‘only an
elaboration of pre-existing principlessuch as were expressed in
Randhawa HoweverSZATVand NAIZ demonstrate that in giving
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100.

consideration to how in a practical sense an applicould reasonably
be expected to relocate, the Tribunal must addthss particular
circumstances of the applicant in question and hewor she ¢ould
deal with those practical realitiégBranson J ilNAIZ at [22]).

In SZAIX counsel for the appellant had argued that the mabwas
obliged to consider a number of specific issueevait to the
appellant’s personal circumstances that arose eretdence before
the Tribunal. It was contended that the Triburalefl to take into
account the psychological difficulties for the aligret to continue to
live anywhere within a country and culture in whighe had
experienced rape on two occasions. The Tribunatlpee had engaged
in no discussion of questions of this kind in itsdings. Relevantly,
this was said to suggest that the psychologicadcspf the practical
realities facing the appellantwére not present to his mihd
Madgwick J considered it appropriate to draw tHerence in that case
that such matters were not considered by the Taband found that
this suggested that the psychological aspects efpthctical realties
facing the appellant had been overlooked. Henersthad been, as in
NAIZ, a failure by the Tribunal to ask itselthe right questioris
(SZAlXat [61] — [63]).

In considering whether the Tribunal failed to agkelf the right
guestions it is important to bear in mind the nataf the enquiry in
issue. InSZBJlthe Tribunal had accepted that an appellant froipaNe
had Maoist political involvement and a low profilnich would have
placed him at some risk in his home town of KathduanThe Tribunal
addressed the possibility of a short-term move idat&athmandu.
However Allsop J found that the Tribunal did notsea with the
appellant or broach in its reasons the practicalitgt reasonableness in
all the circumstances of the appellant relocatingside Kathmandu
“for the foreseeable fututeg(at [21]). His Honour found that the
Tribunal failed to address an essential elementhef question of
avoidance of possible future persecution by relonaat [21]). While
Allsop J accepted (at [22]) that the Tribunal wast required in
addressing relocation to elaborate on every aspacits practical
applicatiort, his Honour found that if, from the reasons armb t
material before the Court it did not appear th#he“ practical
application of relocatioh had been addressed, it would be wrong to
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assume that it had been. His Honour found thgpastsof the analysis
of relocation, the issue of the appellant's Maaidherence had to be
addressed by the Tribunal. It had not been (at).[23Hence the

Tribunal had failed to complete its jurisdictiontsk. This case
illustrates the scope and nature of the obligabanthe Tribunal to

address the practicality and reasonableness ithaltircumstances of
relocation for the foreseeable future.

Resolution

101.

102.

103.

In order to determine whether the Tribunal felloinérror in its
consideration of relocation it is necessary to mersthe material
before the Tribunal in relation to relocation ansl decision in that
respect.

Counsel for the first respondent suggested thah ftike time of the
delegate’s decision it should have been clear ® applicant that
relocation was an issue. It is notable, howeuest the delegate’s
discussion of relocation proceeded on the basis tttea information
before the Department, in particular in relatiorthie issue of what the
applicant claimed was his real passport and hieki® the mainland,
supported the conclusion that at the time of teeaf his passport the
applicant was arésident of mainland Tanzania and not of Zanzibar.
On this basis, having regard to evidence abouptesence of the CUF
on the mainland and the fact that CUF members kead Bble to assist
the applicant there, the delegate concluded thtte iapplicant was the
person he claimed to be, he had previously livedsfame time on
mainland Tanzania and had spent some months thave tp his
departure for Australia. Based on these findirgs delegate was of
the view that if the applicant returned to Tanzdmawould be able to
return to live in the mainland where he would reatd persecution for
his membership of the CUF.

Thereafter the applicant took issue with the suggeshat he had ever
lived on the mainland (as well as with other isstedsrred to by the
delegate). T made no findings about relocation, finding thaé th
applicant did not have a well-founded fear of peusien if he returned
to Zanzibar. Nor did J which did not accept that the applicant was
actively involved in the past with the CUF or the would involve
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himself in political events on behalf of the CUF brs return to
Tanzania.

104. As set out above,slaccepted some of the applicant’s claims about his
political opinion, past political activities andvislvement in the CUF
and that he was harassed, arrested, detained 86thdn (and tortured
while detained in April 1995 and January 2000).

105. The Tribunal accepted the applicant’s evidence eoncg his family
circumstances in Zanzibar (that he and his wife &dwbme there that
he had built, that his wife and children and hisepés lived there) and
found it reasonable to consider that if he retuneedanzania he would
return to live in Zanzibar Town. However it conddd that there may
be a risk of psychological harm (which may be sesitbharm) if the
applicant returned to the islands of Zanzibar, hgviegard to the past
events it accepted, the applicant’s support for @~ the political
situation in Zanzibar and the information about #pplicant’'s mental
condition and treatment.

106. It is apparent from thesB account of the hearings that in addition to
the evidence the applicant gavednd T, about his circumstancesg T
took evidence from him about matters relevant te amily
circumstances, including the issue of where membérkis family
lived and whether he had lived in Dar es Salaam.thA second I
hearing the Tribunal discussed with the applicatiteo matters of
potential relevance to the issue of relocationth(lgh there is no
indication that this discussion occurred in thaecfic context),
including his past employment and residential ageanents, how often
he travelled to Dar es Salaam, his activities tlare the issue of his
passport and CUF membership card. The Tribunakoant of the
discussion of relocation at the hearing (the origence in that respect
before the Court) is as follows:

The Tribunal indicated the independent informatjmut to him
suggested he could live safely in Dar es Salaane. stdted he
could not live in Dar es Salaam safely. He isigkmas it is the
same government. Also, police go from ZanzibaD&r es
Salaam, as do security people. He cannot stayand3 Salaam
safely — and he cannot stay there in hiding asdseahfamily.
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The Tribunal referred to the information previouglyen to him —
from DFAT in 2006 after the 2005 election — thiggested that
CUF members would be able safely relocate andihvBar es
Salaam. And subject to his other claims, the mfmion
suggested a CUF member could live safely in DaiSakam.
Subject to his claims about events in Zanzibar, ittiermation
suggested that if he was a CUF member, he coutdaet to Dar
es Salaam safely. The applicant discussed how @ldmbers
could not stay in Dar es Salaam safely: the infdrarawas not
true. The government spread untrue informationuabbimw the
opposition never had problems. He repeated thesmguorent,
opposition, security are still the same. He canstaly in Dar es
Salaam safely as he has a family — he cannot Indestas the
police are always watching the opposition.

107. Hence it appears that the discussion at thé@ekrings specifically in
relation to relocation was limited to a discussioh independent
information suggesting that as a CUF member théicgm could live
safely in Dar es Salaam. It was in response tbi$lsae that he stated
that he could not live in Dar es Salaam safelyt biegawas at risk as it
was the same government, that the police went #anzibar to Dar es
Salaam, as did security people and that he coutdstay there in
hiding as he had a family. This response cleaiyed the applicant’s
concern in relation to relocation as a family maalthpugh he
addressed the specific issue of hiding in Dar dga®awith a family).
| note also that this discussion was clearly liohit® the practical
realities facing a CUF membeas such and not based on other
attributes of the applicant or other practical itesed facing the
applicant.

108. While, as the Tribunal recorded, it put questiomghe applicant in the
hearing about whether or not he would be safe iWvbat back to the
mainland, there is no evidence that it put othettens to him in that
context, notwithstanding that safety is not theyadpect of relocation
and matters such as language, employment, family personal
circumstances may be key factors. This is relevantthe first
respondent’s submission that the Tribunal was ledtito regard the
applicant’s responses at the hearing (and to #244. letter) as his
reasons why he could not relocate.

109. The s.424A letter Fsent to the applicant on 19 December 2007 put to
him evidence relating to the absence of human sigihuses of CUF
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officials and supporters on mainland Tanzania. iAg# did not
address the applicant’'s personal attributes as, &xclept insofar as the
Tribunal sought comment on evidence that the applibad regularly
visited Dar es Salaam and had a friend and brotier lived there,
that his CUF membership card was issued there laaditt and his
passport showed a residential address there. ififbignation was said
to be relevant because it suggested that he haer egsided in Dar es
Salaam or at least had great familiarity with DarSalaam and the
mainland, which may suggest that he was reasoradidyto relocate to
the Tanzanian mainland (for example, Dar es Salaard)not face a
real chance of persecution by reason of his palitigpinion and
activities.

110. The applicant’s response to the s.424A letter e the issues raised
in that letter. It wasl“cannot live in Dar es Salaam. It is the same
government and the same police and | would stilhbear for my life.
Nothing would change. | cannot relocate to anytpdrTanzania as |
would be in constant hiding and fear of my "life The Tribunal
accepted his evidence that he now had no relabwethe mainland,
although he previously” had friends there and had often stayed with a
friend there when visiting.

111. The fact that the applicant addressed the speasHiges raised by the
Tribunal and no others, should not be taken toceuéi that he was
suggesting that there were no other obstacleslocaton. It is not
apparent from the Tribunal’s account of the conadiche hearings that
the Tribunal asked the applicant generally why beld not relocate.
Rather, it appears that it put to him particulams of independent
country information and aspects of his evidence atieer material
before it on the basis that such information sutggeshat as a CUF
supporter he could safely live in Dar es Salaamelsewhere on
mainland Tanzania. | am not persuaded that it lwarsaid that the
applicant should be taken to have raised all ptessibbstacles to
relocation that had to be considered by the TriburMoreover it is
apparent from the Tribunal decision and its accadihe hearings that
it obtained or received from the applicant otherdemce as to his
particular circumstances that was relevant to tiaetgal realities and
obstacles to relocation facing him.
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113.

114.

115.

116.

Further, the Tribunal was not relieved of its dtdyapply the practical
realities test properly simply because the apptibad previously been
the subject of a decision by a delegate which clemed or purported
to consider relocation or because he had beenubgect of earlier
Tribunal decisions.

The cases referred to above require a consideratioriall the
circumstances”(SZATVY and oblige the Tribunal to address evidence
“intended to convey a concerrdbout matters relevant to relocation
(NAIZ) as well as matters that arise on the materiareehe Tribunal
(SZAlIXand SZBJ). Given the manner and circumstances in which
relocation was raised with the applicant, | ampersuaded by the first
respondent’s contention that because relocationbead raised by the
delegate and also by the Tribunal in its s.424fetednd at the hearing,
the Tribunal was entitled to regard the applicarg'sponse in writing
and at the hearing as being his reasons why he cmilrelocate and
thus that it had no obligation to consider evidentether practical
realities apparent on the material before it.

While, as Black CJ stated iRandhawa the extent of the decision-
maker’s task will, be largely determined by the case sought to be
made out by the applicant(at 443), in such circumstances the
Tribunal’'s enquiry should not be confined to theapc responses of
the applicant to particular issues. Consistenh wite humanitarian
aims of the Refugees Convention, the decision-madteyuld not
approach the question in a narrow way and mustubreonsider the
practical realities facing a person who claimseéalrefugee (at 442).

Counsel for the first respondent relied on the apghn taken ilNABE
That case addressed the issue of whether a partiaspect of a claim
about a Convention ground had been raised by tpécapt on the
material before the Tribunal. As Madgwick J suggesn SZAIX at
[51] the Full Court inNABE: “was absolving the Tribunal from any
duty to engage in subtle teasing out of hypoth#sssonly abstrusely
arise from an applicant’s account of the circumstas that have led to
the claim of refugee status.

Cases such @8ABEIn relation to whether a particular claim or agpec
of a claim about a particular Convention ground haen raised by the
applicant are not determinative in relation to tlekcation issue. The
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Tribunal had a duty that was not affected by whetbe not the
applicant put forward information about matterstib@ basis that such
information was relevant to relocation. The auities, including
Randhawa do not go so far as to state that it is only ipaticular
objection or issue was raised by the applicanelation to relocation
that the Tribunal is required to deal with it. \Wéhin Randhawa
Black CJ stated that a decision-maker’s task wolddyely be
determined by the case sought to be made by tHeapl this means
that if the applicant had raised particular impeshits to relocation the
decision-maker would need to consider them. Higsddo did not go
so far as to state that in all cases the Triburthhdt need to consider
other impediments apparent on the material befogeTtibunal unless
the applicant raised them as impediments. Inittsg&ance there was
material before the decision-maker relevant toptaetical realities of
relocation, such as employment, family, accommaodatiand
psychological problems of the applicant that haddaonsidered.

117. On the approach taken by the Federal Court, péatiguin NAIZ and
SZAIX, it is apparent that the Tribunal is required is ieasons for
decision to give consideration to the practicallities facing an
applicant and in that respect that it must exptheesignificance of the
applicant’'s claims in relation to matters relevemta consideration of
such practical realities.

118. While expressed in number of ways, the essenceoningl one is that
the Tribunal did not apply the right test whenoncluded that it was
satisfied that the applicant would be able to raled¢o the mainland of
Tanzania and hence that it fell into jurisdictior&ator (because in
misconceiving the content of the requirement that not be
unreasonable for the applicant to relocate wittanzZania it did not ask
itself the right questions in the manner considelbgdBranson J in
NAIZ).

119. The issues which the Tribunal was said to havedaib give proper
consideration to (in the context of considering gractical realities
facing the applicant should he seek to relocathiwitanzania) related
to his family and personal circumstances, his prosp of
accommodation and his psychological condition.
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121.

122.

123.

While there is no deneral rulé that a Tribunal must consider whether
family members can join an applicant if the applices expected to
relocate, in this case the applicant raised theeigg his family. The
Tribunal had evidence before it about the fact thatapplicant’s wife
and children lived in Zanzibar in the family homesan his parents.

As counsel for the applicant pointed out, the Tmdluhad found in
light of the applicant’s family circumstances (iarficular the fact he
had a house in Zanzibar and his family still livéere) that it was
reasonable to conclude that if he returned to Taaziae would return
to live on the islands of Zanzibar, that is to liwath his family.
However in considering relocation the Tribunal fdunwas reasonable
for him to relocate to the mainland. It set ot family circumstances
and the fact that he had relatives on the mainlattbwever the
Tribunal failed to address the significance of &hesrcumstances
except in relation to the risk of persecution. did not consider the
practical impediments faced by the applicant imeating as a family
man.

The applicant raised the issue of his family in¢batext of submitting
that he could not hide with a family and may beasqu to detection
by police from Zanzibar travelling to the mainlan@ven if this matter
may be said to be addressed (at least in parthdytibunal rejection
of the claims by the applicant that he was wantethb police because
he had skipped bail, there is a more general ratavaf the applicant’s
family (as well as his psychological condition)tke practicability and
reasonableness of relocation. The Tribunal acdepibe medical
evidence (from a psychiatrist and a psychologisgt the applicant
suffered from depression due to the lengthy sejpar&itom his family
and his inability to support them. Insofar asppears that the Tribunal
was of the view that the applicant would be ablelite on the
mainland of Tanzania on his own or perhaps withemél and forge a
new lif¢, it failed to consider the effect upon him of ¢towed
separation from his family by reason of such reiocain addressing
the reasonableness of relocation.

As in NAIZ the summary way in which the Tribunal apparently
dismissed the relevance of these factors andiltgdao explore with
the applicant the significance of his referencekisofamily in relation
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to living on the mainland, cause me to conclude tha Tribunal did
not apply the right test when it concluded thawats satisfied that the
applicant could reasonably relocate to the mainlandparticular to
Dar es Salaam and coultbfge a new life thefe

124. In addition, there was other evidence before theufial about the
applicant's mental condition and treatment, whithaccepted. In
addition to evidence from a psychiatrist about dpglicant’s concern
about his family (his wife, children and elderlyrgats) as well as the
impact on his relationships with them of his indbito support them
financially, he was said to have presented as mete distrustful and
fearful, with symptoms of extreme psychologicaksf. Concern was
expressed to the Tribunal that he was suicidalwels as about his
mental health generally.

125. The Tribunal accepted there was a risk of psychoédharm if the
applicant returned to Zanzibar (which it found ibwld be reasonable
to consider would occur given his evidence concgrrhis family
circumstances) in light of his past mistreatment andependent
information, as well as the information about hiental condition and
treatment. However in the context of relocatids,donsideration of
the applicant’'s mental condition was confined tcether, in isolation
or considered cumulatively with his ethnicity, pickal history and use
of a false passport, it wouldriake him vulnerable to persecution on
the mainland’ The Tribunal’'s statement that it considered tis& of
psychological or other harm remote if the applicegturned to the
mainland was made in this context. It did not cderswhether his
condition was itself a practical impediment to caltbon as distinct
from a factor that put him at risk of persecution.

126. In other words, insofar as issues of the applisarfimily and
psychological condition were considered, they weomsidered as
relevant to the risk of persecution, but not ag/ tivere or may have
been relevant more generally to thhedsonablene$sof relocation and
the practical realities facing the applicant shdudseek to relocate, as
considered ilNAIZ, SZAIXandSZBJI It was, however, necessary for
the Tribunal to considerwhat might reasonably be expected of the
[applicant]with respect to his ‘relocatioiin Tanzania (se&ZATVat
[32]).
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127. The Tribunal's finding that the applicant had shdwa current
willingness and desire to work in Australiadéspite his mental
conditiori’ did not acknowledge the possibility of difficultyased on
the psychological aspects of the practical realiteecing the applicant,
with his mental condition, in adjusting to a nevag® of residence in a
part of Tanzania where he mugorge a new life”in the absence of
support from his family who lived in the part ofnania (Zanzibar) in
which there was a risk of what may be serious htarrthe applicant
(seeSZAlXat [62]).

128. Hence the Tribunal fell into error in that it didotngive proper
consideration to the practical realities facing dipplicant with respect
to his family circumstances and psychological cbadishould he seek
to relocate within Tanzania. It erred in the marcensidered ilNAIZ
and failed to complete its jurisdictional taskZBJlat [23]). As stated
in SZATVat [32], this amounted to an error of law goingtoessential
task of the Tribunal, being the determination oftiter the applicant’s
fear of persecution wasvell-foundedin the Convention sense.

129. The same cannot be said in relation to the issueeroployment
(whether as a taxi driver or otherwise). As thestfirespondent
submitted, the Tribunal addressed the issue of lvenehe applicant
could earn a living in Dar es Salaam. The Tribiaednowledged that
the applicant may face difficulties getting puldector employment in
Dar es Salaam. It found, having regard to his pask experience
including taxi driving and notwithstanding his gaal opinion, and
given his willingness and desire to work in Ausaalespite his mental
condition, that he has driving skills and a current willingnesswork
which will enable him to seek meaningful employnoenthe mainland
and in particular in Dar es Salaain.These were factual issues for the
Tribunal, which turned its mind to the issue of wiex the applicant
would be able to support himself if he relocateelevant to the
reasonableness of relocation.

130. However, as the Tribunal fell into jurisdictionalr@ in the manner
discussed above the matter should be remitted &ierchination
according to law.

SZCLY v Minister for Immigration & Anor [2009] FMCAGD Reasons for Judgment: Page 39



Section 424

131.

132.

133.

Ground two in the amended application is that thbuhal fell into
jurisdictional error in that it failed to comply thithe procedure under
s.424(3) of the Migration Act in two ways. Firstwas contended that
on two occasions the Tribunal invited Mr Haji (tl@UF lawyer
contacted by J) to give additional information as to his identity
pursuant to s.424(2) of the Act, without giving theitation by one of
the methods in s.441A of the Act as required b24(3).

Secondly it was submitted that the Tribunal faikedcomply with
S.424(3) in that it invited Mr Haji to give additial information
obtained from Mr Nassor Khamis without giving thevitation to
Mr Nassor Khamis by one of the methods in s.441thefAct.

Section 424 of the Migration Act as it stood at tekevant time was as
follows:

(1) In conducting the review, the Tribunal may gty
information that it considers relevant. Howevérthe Tribunal
gets such information, the Tribunal must have rdgty that
information in making the decision on the review.

(2) Without limiting subsection (1), the Tribunabyninvite a
person to give additional information.

(3) The invitation must be given to the person:

(@) except where paragraph (b) applies—by one @f th
methods specified in section 441A; or

(b) if the person is in immigration detention—bgnathod
prescribed for the purposes of giving documentsuch a
person.

Theinvitationsto Mr Haji

134.

It appears from the material before the Court @rtipular the decision
of T,) that in the course of the hearing conducted byh€& applicant
claimed that in August 2000 he was arrested witleloCUF workers,
taken to the local police station and after twodéggken before the
Court. T, recorded that the applicant said he was represdéyta CUF
lawyer whom he named as Mr Haji, who had appliedb@l which
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was granted on condition that three people puheagitle deeds to their
property as surety. The applicant provided theeasaai the three CUF
leaders who he claimed provided security for his bE, recorded that
the applicant consented to the Tribunal contadtiveglawyer Mr Haji,
to confirm this claim.

135. The Tribunal member who constituted the Tribunal2B0D3 sent an
email to Mr Haji dated 3 June 2003. In its deaqisig recorded that it
had been given Mr Haji's contact details in relatido another
application to the Tribunal. In that email, asked Mr Haji about two
applicants. The applicant in this case was sailalee claimed that
Mr Haji had represented himhé&fore Vuga Court in relation to charges
laid in August 2000 The other applicant was said to have claimed to
have been represented by Nassor Khamis.

136. T, advised Mr Haji that the applicant had agreed that Tribunal
contact him for information and that if he couldgh@&; could provide
further information and some specific questions; asked Mr Haiji
whether there was a lawyer by the name of Nassani$ who did
work for the CUF and if so if he had an email addrior him.

137. T, also asked Mr Haiji if the CUF ever provided asgise to wanted
activists to leave Zanzibar, including providingsta passports and
travel papers and whether he was able to proviee#me and contact
details of any CUF official who might be able tdl teehether this
happened.

138. Itis apparent from the copy emails contained en@ourt Book that T
received an email response under the name of Mrdédgd 9 June
2003 attaching a copy of a letter dated 4 June 2@18h referred to
both applicants and stated in reference to thossops:

| do not know them, | have never represented eittiechem in
any case in any court.

Mr Haji confirmed that there was a lawyer by themeaof Nassor
Khamis who sometimes worked for the CUF and coetihu

| had an opportunity of discussing this issue wiiim yesterday
after our evening prayer and he also deny reprasgrany of the
above person, he don't know any of them. | askedhis

permission to provide you with his e/mail address e saw no
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need of communicating with you for the issue oéi@s@n who he
don't know hin{sic).

Leaving Zanzibar for the wanted activists is thgpansibility of a
person(s) concerned including preparations of passpnd all
other necessary documents. Depending upon thancgtances
and on case by case basis CUF do make all necessary
arrangements for such a person to escape persecuiio
Zanzibar. According to my knowledge CUF has nessisted

any person to leave Zanzibar using false documeite use of
false documents such as passports, travel papelsaay other
identity is a criminal offence which CUF do notenain.

Unfortunately the efforts of getting CUF officidts comment on
the issue of these two gentlemen was not succedsfal refused
to provide you with their contact details becauseytdon't know
these people, they have never dealt with them laeygl have no
record of their activities.

139. In an email to Mr Haji of 11 June 2003 @xpressed puzzlement as to

why no-one from the CUF would provide a responskiadicated that

it would be helpful to have further written confation that the CUF
did not know these people and did not operate enntianner claimed.
T, also asked [“wonder if you could provide me with details otiyo
gualifications (where, when you graduated, how Iyog’'ve been in
practice and what kind of work you do) for the sakeompleteness
By email of 15 June 2003 Mr Haji forwarded the Tnlal a copy of his
curriculum vitae.

140. In its reasons for decision;Trecorded that on 17 June 2003 the
Tribunal member telephoned Mr Haji on the mobilaniver on the
letterhead that had been obtained in relation tothem review
application. There is no record of the contenttloé telephone
conversation before the Court other than theeéasons for decision.
T, recorded that Mr Haji confirmed that he was a GaliFyer and that
he had sent the emails referring to the applicant.

141. The applicant submitted that both the initial regjuer information in
the email of 3 June 2003 and the telephone convemsaf 17 June
2003 constituted a request fardditional informatiofi from Mr Haji
within s.424(2). It was submitted that an invibatiby telephone did
not comply with s.441A of the Act (which providesr fdocuments to
be given to a person by handing them to the pemdespatch by pre-
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paid post or transmission by fax, email or othecebnic means to the
last such address provided to the Tribunal by tkeiprent in
connection with the review) and that this was abheof s.424(3) by
reason of which the Tribunal {lfailed to comply with the procedure
required by law to be observed in connection with making of the
decision and fell into jurisdictional error.

142. The applicant also contended that the initial erfeaMr Haji of 3 June
2003 was a request for additional information i424(2) which
breached s.424(3) because it did not comply widdA(5) because
that section requires transmission of a documenerogil to the last
email addressprovided to the Tribunal by the recipient in cont@c
with the review”

143. In oral submissions counsel for the applicant fikdi that it was
contended that s.424(2) applied to the 3 June 20@8l to Mr Haji as
an invitation to give additional information on theasis that
“additional information” meant information Mr Haji had not already
provided to the Tribunal or that the Tribunal haodt mbtained in
another way. The applicant contended that whike Thibunal had
obtained an email address for Mr Haji in the cous$econsidering
another application by a different protection vegaplicant, s.424(2)
was applicable to the first contact by the Tribuimathe course of the
review in relation to the applicant with the perdmm whom it sought
information. It was contended that the woetlditional' in s.424(2)
did not mean additional to information that thattjgalar person had
already provided, but rather that whenever the ufrdb obtained
information from someone additional to what it heefore it from any
source, it had to comply with s.424(3). This iptetation was said to
be consistent with the approach of the Full Cofithe Federal Court
in SZKTI v Minister for Immigration and Citizenship da\nother
(2008) 168 FCR 256 at [43].

144. In SZKTI the appellant had provided the Tribunal with aeletof
support from church elders. Subsequently the Tiabtelephoned one
of the elders about the appellant. It put thenmiation obtained from
the elder to the appellant under s.424A. HowelerRull Court of the
Federal Court found that the Tribunal had obtainedditional
information within s.424(2) by that telephone camsation and had
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breached s.424(3) because the invitation was ndenra accordance
with the procedure in s.441A. The applicant aklsited onSZKCQ v
Minister for Immigration and Citizenship and Anati{2008) 170 FCR
236 in which a differently constituted Full Courédined to depart
from the principles ir8ZKTlas to the application of s.424.

145.  An appeal inSZKTI (and also inMinister for Immigration and
Citizenship v SZLFX2008] FCAFC 125) is presently before the High
Court which may clarify the requirements of s.42#dathe
circumstances (if any) in which jurisdictional arnmay result if the
procedures contemplated in ss.424(2) and (3), 424B441A are not
followed. However it was submitted that the préssase was on all
fours with the decision of the Federal Court3@KT| which | am
bound to follow.

146. More generally the applicant contended that s.424{2he Act was
applicable because Mr Haji did not give evidence oath or
affirmation to the Tribunal pursuant to s.427(1)¢ag Tribunal did not
obtain the information from him by summons pursuatat
s.427(3)(a)(b) or s.427(1)(d) of the Act and thplagant had not given
the Tribunal notice pursuant to s.426(2) that hate@ it to obtain oral
evidence from Mr Haji.

147. While the alleged non-compliances occurred while thatter was
before T, counsel for the applicant submitted thatr&produced and
affirmed the findings of 7, including those based on the information it
had obtained in response to the invitation to Mji ldad that it relied
heavily on the information from Mr Haji in concludj that the
applicant was not represented by Mr Haji and tleaathbd concocted
this claim. It was said that the non-compliancéhva.424(3) was a
non-compliance by 3 notwithstanding that the information was
obtained by T (a differently constituted Tribunal).

148. In that respect the applicant referredMmister for Immigration and
Multicultural Affairs v Wang(2003) 215 CLR 518 in which the High
Court held that the Full Court of the Federal Cchad erred when it
ordered that a matter be remitted to the Tribunal paeviously
constituted. The applicant submitted that the Highurt indicated that
on remitter the Tribunal was required to carry msittask afresh and
make whatever findings of fact were appropriatethat time of its
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149.

150.

151.

decision, although it would be open to the newlpstituted Tribunal
to preserve findings from the first review or tokaanew findings on
those matters. As Gummow and Hayne JJ statééangat [68]:

Whether any findings from the first review would goeserved
would entirely depend upon the view formed by thieumnal in
conducting the second review.

Reliance was also placed d@ZHKA and Another v Minister for
Immigration and Citizenship and Anoth@008) 172 FCR 1 in which
the Full Court of the Federal Court considered ghaciples inWang
in relation to the issue of whether a reconstittiedunal was under an
obligation to invite an applicant to a further hiegrunder s.425 of the
Act. The majority (Gray and Gyles JJ) held thdtesh invitation to a
hearing was required in every case and that aréita invite the
applicant to a new hearing would result in jurisidical error.

Gray J stated at [18] that a Tribunal hearing atenatn remitter must
determine the review by dealing with the issuesthe&y presented
themselves at the time of its determinati@tcording to the facts as
the Tribunal finds them to be at that timeHMis Honour pointed out
that the facts may appear differently to the secombunal and held
that the second Tribunal was required to condsc#25 hearing.

Gyles J stated iBZHKAat [37]:

... itis difficult to see an escape from the propasithat once an
administrative decision is set aside for juriscictal error, the
whole of the relevant decision-making process nalgt place
again Minister for Immigration and Multicultural Affairsv
Bhardwaj (2002) 209 CLR 597). ... Mandatory statutory
obligations must be carried out again. The sugggkstichotomy
between an administrative decision and what preseieis
unconvincing in this context. Such a conclusionldmot mean
that what has taken place in the previous reviemnca be taken
into account in the second review if considerecvaht. The
proceedings are administrative, not judicial, ahe fTribunal can
have regard to all relevant material, including eanscript of
what took place at the previous hearing, subjectampliance
with the statutory regime.
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152. These principles were said to support the proposithat the decision
of T; was affected by jurisdictional error because a tiveach of
S.424(3) albeit the invitation under s.424(2) wetereded by T.

153. Counsel for the applicant also submitted that tieonly one feview”
for the purposes of Div 4 in Part 7 of the Act, mwvehen an application
for review is set aside by an order of the Coud #e matter remitted
and re-determined by a differently constituted tinél (as here). This
was said to have been clarified ®ZEPZ v Minister for Immigration
and Multicultural Affairs and Anothef2006) 159 FCR 291 in which
the Full Court of the Federal Court stated at [39]:

In any event, when ss 421, 422 and 422A refer tpddicular
review”, they identify the review initiated under444(1) and
culminating in a decision in accordance with s 48@jng the
review that a particular person, namely the appticéor review,
has initiated in respect of an RRT-Reviewable Decis The
expression does not depend upon the identity ofp#rgcular
member constituting the Tribunal. Rather, it refeio the
function of the Tribunal to review a decision. Wilte Tribunal
has made a valid decision on the review that hanbeitiated by
a valid application under s 414, it has a duty terfprm that
particular review. An invalid decision by the Tuilal is no
decision at all but it does not follow that all ggeand procedures
taken in arriving at that invalid decision are thseives invalid.
The Tribunal still has before it the materials tiva¢re obtained
when the decision that had been set aside was made.

154. In that case it was held that if the Tribunal agioally constituted had
given a notice to an applicant in compliance wid24A of the Act it
was not necessary for the Tribunal as reconstityigdich also
considered the information in question to be pdrthe reason for
affirming the decision under review) to do so again

155. Counsel for the applicant submitted that if theblirnial as originally
constituted failed to comply with a statutory regument, the Tribunal
as reconstituted had to carry out that procedureshf The applicant
contended that the fact that the decisions pfiid T, had been set
aside in judicial review proceedings did not rediels from its duty to
comply with s.424(3) or protect it from legal eribit failed to do so
(seeWangand SZEPJ having regard to the fact that there was only
one review which was said to remapehding before T;. Counsel for
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the applicant submitted that neithgr T, nor T; had invited Mr Haji to
give information by means of one of the method#weitation set out
in s.441A and hence it could be said that thereaMaseach of s.424(3)
by the Tribunal as most recently constituted arad &s the Tribunal as
reconstituted had not given a fresh invitation to Hi4ji in a manner
that complied with s.424(3) it could not rely onethnformation
obtained by Tin breach of s.424(3).

156. The applicant also submitted (ground one paragrdph that the
Tribunal failed to comply with s.424(3) by writirig Mr Haji to obtain
information from Mr Nassor Khamis without givingethnvitation by
one of the methods in s.441A of the Act. While gagticulars to this
ground refer to an invitation to Mr Haji, the amaint's written
submissions refer to an invitation to Mr Khamisr@iigh Mr Haji) to
give his email address. It was submitted that was an invitation to
Mr Khamis to give additional information and wad goven by any of
the methods in s.441A. The applicant submitted tdumtacting an
intermediary by email did not comply with s.441%/hile such alleged
non-compliance dccurred in relation to the first Tribunal hearihg
was said to have infected the review and the dectisnade by T
because Fand T also failed to comply with s.441A.

157. The first respondent submitted first th@ZKTI did not compel the
conclusions contended for by the applicant, asriheiries in this case
were undertaken by the Tribunal as originally coatd. It was
submitted that the case was not afi fours’ with SZKTI.

158. Reference was made t8ZLWQ v Minister for Immigration and
Citizenship and Anothef2008) 172 FCR 452, in which Buchanan J
considered the consequences of a failure to comiily requirements
of 5.424B(2) in relation to an invitation to givdditional information.
Relevantly, s.424B(2) directs that where therensirevitation under
S.424(2) the information is to be givewithin a period specified in the
invitation.” His Honour stated at [52] that:

The consequence of any failure to specify a peisothat the
facility in s 424C of proceeding to a decisionie absence of the
information might not be available but | do not s£424B(2) as
establishing the kind of obligation on the RRT Wwhiould lead
to either statutory breach or jurisdictional error.
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159.

160.

161.

Buchanan J found (at [52]) that a failure to speaf period and
consequent inability to rely on s.424C did not ¢oate a breach of
s.424B(2) and thatifi any event, any failure to comply with its strict
terms did not, in the circumstances of this casdeast, amount to
jurisdictional error on the part of the RRT

It was also submitted that even if the applicashtdshed that Thad
not complied with s.424(3) of the Act, as that dem has been set
aside any breach by, ©f s.424(3) could have no bearing on whether
the most recently constituted Tribunak) Tommitted a jurisdictional
error, as otherwise the Tribunal could never makalal decision. It
was contended that the information elicited hyaimd T,, whether or
not in breach of s.424, was before the Tribunalnasst recently
constituted and that the applicant had not expthivehy that
information could not be examined by the Triburepart of the record
before it. The first respondent contended thatingt in the Act
prevented the Tribunal from having regard to matereferred to in
previous Tribunal decisions.

Any suggested analogy with s.424A was said to bppnosite because
that section created obligations with respect formation before the
Tribunal. In contrast, s.424 was said not to sewrce of obligation on
the present Tribunal, except to the extent thatnwhmade inquiries or
extended an invitation to give additional infornoatipursuant to that
section, the procedure in s.424 must be followedtbyHowever, it
was submitted that the Tribunal was not obligetetperform inquiries
that had been made or to extend fresh invitatidready given under
s.424 by a previously constituted Tribunal in rielatto the applicant,
despite already having that information.

Resolution

162.

| have considered first whether any of the condtmiplained of
amounted to a failure to comply with s.424(3). Wert answer to
ground two paragraph (b) is that even if it is eotrto analyse what
occurred as an invitation to Mr Khamis to give addial information,
such invitation was not given in connection witte treview of the
decision of the delegate in relation to the applic&ZCLY The
Tribunal’s email to Mr Haji of 3 June 2003 relaténl two separate

SZCLY v Minister for Immigration & Anor [2009] FMCAGD Reasons for Judgment: Page 48



applications. The applicant in this case claimeda Hdji had
represented him. The other applicant (who was teaglaim to be the
nephew of the CUF Secretary General) claimed here@m®sented by
a “CUF lawyer named Nassor Kharhislt is clear that the request for
contact details for Mr Khamis was made in connectiath the review
application relating to that other applicant, nat relation to the
applicant in these proceedings. The reasons foside of both } and
T3 confirmed and clarified that the applicant’'s clawvas that Mr Haji
(not Mr Khamis) represented him.

163. In any event, the request in the email to Mr Hagiswot an invitation
to Mr Khamis. It was a request to Mr Haji to prde&iinformation as to
whether there was a lawyer named Mr Khamis whowebdk for the
CUF and the email address for Mr Khamis. No judasdnal error is
established on the basis contended for in grourdparagraph (b) as
expressed in the application or as explained itt@vrisubmissions.

164. As to ground two paragraph (a), first there areumnlper of reasons
why, as contended by the first respondent, thdalnif; email to
Mr Haji in relation to the applicant is not a brhaaf s.424(3). First,
on the approach taken by Cameron FM S#IAR v Minister for
Immigration and Citizenship and Anoth@008) 220 FLR 232 at [35]
— [39] such initial inquiry to an address knowrthe Tribunal through
its own records would not be a failure to complyhws.441A and
hence not a breach of s.424(3). Cameron FM stti&8]:

In cases where it is the Tribunal which is initragicontact with a
third party for the purposes of eliciting informati under s 424,
the reference in s 424(3)(a) to “one of the methspscified in
section 441A” must be understood to be a referdnggersonal
service (s 441A(2)); hand delivery to a personhet tecipient’s
residential or business address (s 441A(3)); dedphy pre-paid
post or other pre-paid means (s 441A(4)); or traission by fax,
email or other electronic means (s 441A(5)) to braa address
known to the Tribunal rather than to or at an adssesupplied to
the Tribunal by the third party for the purposestud review. At
the outset of communications, if the Tribunal isagavof a third
party’s address through its own records or reseasshrather
than because that information has been suppliedhiey third

party in connection with the review, the Tribunalisitial

inquiries should not be taken to fall outside tkepe of s 441A.
Certainly, subsequent communications would haveetsent to
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165.

166.

167.

168.

any address identified by the recipient as beirg dppropriate
address to which communications ought be sent umii| that
point, the Tribunal should be entitled to use wiiateaddress it
has as being the most likely one at which it cakRer@ntact with
the intended recipient.

Driver FM reached a similar result in relation td4lA for different
reasons iNSZBQS v Minister for Immigration & Ang2008] FMCA
812 at [28] on the basis that:

... Parliament intended that the Tribunal must useaaldress
given by a recipient for the purposes of a reviedp not think
Parliament intended to deprive the Tribunal of #imlity to write
to a recipient at an address already known to uthjsct to the
proviso that the recipient could not be deemedawehreceived
the correspondence, and must be given a reasonable to
respond.

On this basis, which | am not persuaded is clearlyng, there would
not be a failure to comply with s.441A. Hence d diot consider it
necessary to give the parties the opportunity tmrment onSZLPO v
Minister for Immigration and Citizensh{2009] FCAFC 51 a decision
of the Full Court of the Federal Court made aftedgment was
reserved in this case. ISZLPO it was held that ddditional
informatior’ in s.424(2) was limited to ihformation additional to
information previously given to the Tribunal by tineitee” (at [98] —
[102]). This puts it beyond doubt that the inithail to Mr Haji was
not a request for additional information from himdahence that
S.424(3) and 441A did not apply.

This leaves as the only possible failure to comypl s.424(3) the fact
that after T sought and obtained written information from MrjiHz
his qualifications, it telephoned him for confirnaat of his identity and
that he had sent the emails referring to the apgplic On this basis it is
said that the decision okTs infected by jurisdictional error.

Consistent with the approach taken SZKT| the telephone call to
Mr Haji by T, was a request for additional information from Hamd
also see&SZLPQ. While the first respondent submitted that thdufe
to give that invitation in one of the ways spedfia s.441A was not
necessarily jurisdictional error having regardSaLWQ in that case
Buchanan J was considering an invitation which deedpwith s.441A
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but did not specify a period for reply as specifinds.424B(2). His
Honour’s view in relation to the effect of a faguto comply with
S.424B is not directly in point.

169. The issue of whether a failure to comply with s@4is a
jurisdictional error where the information is soud@tom a third party
and no issue arises as to reliance on s.424C (wdchowers the
Tribunal to make a decision without taking furtrestion to obtain
information) is presently before the High CourtSZKTl However,
consistent with the decision of the Full Court loé tFederal Court in
SZKT]I there was a breach of s.424(3) constituting glictgonal error
by T; when it invited Mr Haji by telephone to confirmshidentity and
that he had sent the earlier emails to the Tribuhalbte that it was not
suggested that the material Mr Haji was invitedptovide in the
telephone conversation was notfbrmation”.

170. Neither party was able to assist the Court witthaty directly in
point in relation to whether, where there was &faito comply with
s.424(3) by a Tribunal as originally constitutetlere was also a
jurisdictional error by a Tribunal as reconstityted least where it
relied on the additional information obtained inspense to the
invitation. In that respect it is important to bé&a mind that the non-
compliance by Tin question was not the use of information. Rathe
was the failure to give the invitation in the manrequired by s.441A
that amounted to a breach of s.424(3). Clearly ihvited a person to
give additional information it would be obliged twomply with
S.424(3). It did not give such an invitation.

171. The applicant sought to rely on an analogy withdpproach taken in
SZHKAIn relation to the mandatory statutory obligati@nitvite an
applicant to a hearing under s.425 of the Migrath@h However in
contrast to the position I8ZHKA this is not a case in which; Tailed
to perform a mandatory statutory obligation thad leen performed
by T, or T, which also applied to ;T (such as the obligation of a
Tribunal reconstituted after remittal to invite ajpplicant to a hearing).
Moreover inSZHKAIt was the nature of theifjht” of an applicant to
an invitation to a hearing, the purposes of sutieaing and the need
to put dispositive issues to an applicant as theggnted themselves at
the time of determination that led GrayJ to codeluhat it was
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173.

174.

“difficult to seé how a reconstituted Tribunal could dispense wita
step of inviting the applicant to a hearing undde2s ‘simply because
another Tribunal member has taken that step at amiez time’ (at
[19]).

In contrast to the s.425 obligation, ss.424(2) é)dare not limited to
invitations to the applicant and a Tribunal is noter arobligation to
invite any person to give additional informatiorfhe obligation to
comply with s.424(3) arises only when it gives suwah invitation.
While Gyles J suggested 8ZHKA that it was difficult to see an
escape from the proposition that once an adminiisteadecision is set
aside for jurisdictional error, the whole of thelegant decision-
making process must take place ag@inister for Immigration and
Multicultural Affairs v Bhardwaj(2002) 209 CLR 597)(at [37]) and
that “[m]andatory statutory obligations must be carried @gfain”,
ss.424(2) and (3) do not compel a Tribunal to seeklitional
information afresh in a manner akin to the stagutobligations to
accord a fresh invitation to the applicant to attarnearing.

The decision of the High Court iWwangin relation to the issue of
whether a matter could be remitted to the Tribuasal previously
constituted does not establish the proposition thatdecision of

was infected by a jurisdictional error of €onsisting of a failure to
comply with s.424(3). While on remitter the Trilains required to
carry out its task afresh and make findings of fggpropriate at the
time of its decision, it was not suggested thatremitter a Tribunal
was required to in effect start again as thoughfitise review had not
occurred, so that it could not have regard to netebtained by the
first Tribunal. The parties did not suggest ttmait twas the case.

While the Full Court of the Federal Court 82EPZconsidered that
there was only oneréview for the purposes of Division 4 of Part 7 of
the Act where a matter has been remitted and redeted, as was
pointed out at [39]: An invalid decision by the Tribunal is no decision
at all but it does not follow that all steps andopedures taken in
arriving at that invalid decision are themselvesahd. The Tribunal
still has before it the materials that were obtalnghen the decision
that had been set aside was made
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175. In SZEPZthe Full Court considered that where the firsbiinal had
complied with s.424A it was not necessary for taeosid Tribunal to
do so again. That is not the situation in thisecdmit it does support
the view that the information obtained bywould be before and could
be taken into account by.T

176. | also note that there is no suggestion that eibfi¢he decisions of {T
or T, were set aside for a jurisdictional error consgstof a failure to
comply with the s.424(3) obligations.

177. There is said to be no authority directly in poifthe issues raised by
the applicant are of some complexity and have widegplications
which, understandably, were not addressed in tpeseeedings. For
example, a somewhat analogous issue would arige Tifibunal on
remittal, in addition to conducting a further hegri sought to rely on
other evidence given by an applicant at a hearimgdacted by a
differently constituted Tribunal which was affecteg jurisdictional
error, for example because of interpreter inadegwaanistranslation
(seeAppellant P119/2002 v Minister for Immigration aktiilticultural
and Indigenous AffairR2003] FCAFC 230).

178. In any event, if the decision ok Twas affected by jurisdictional error
merely because ;Tgave an oral rather than a written invitation to
Mr Haji to provide information which merely confied his identity
and this had been the only basis on which jurigthed error was
established in this case, | would have exercisedlisgretion to refuse
relief. The fact that Tgave the invitation to Mr Haji to confirm his
identity by a method other than that prescribed.#M1A of the Act
(that is, in a documentary form) was not mateaihe decision of I
There is no suggestion that the content or fornthat invitation had
any impact on the response by Mr Haji confirming hdentity. No
practical unfairness to the applicant has beerbksiti@d in relation to
the decision of T from the fact that T obtained confirmation of
Mr Haji’s identity by telephone rather than in wrg. | note that the
Tribunal put to the applicant under s.424A thatH4ji's identity had
been confirmed.

179. | am satisfied in all the circumstances that ifrthevas a jurisdictional
error by T consisting solely of a failure to comply with sédin
relation to the telephone call to Mr Haji these Wdobe “exceptional
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circumstancés as considered ir5Z1ZO and Others v Minister for
Immigration and Citizenship and Anoth@008) 172 FCR 152 at [97]
(and seeSZKGF v Minister for Immigration and Citizenship008]
FCAFC 84 and the discussion 8ZLYR Wlinister for Immigration &
Anor [2008] FMCA 1322), such that the Court should refuslief.
However as jurisdictional error has been estalbdisherelation to the
Tribunal consideration of relocation the matterdtddoe remitted on
the basis of that error.

180. In such circumstances it is unnecessary to attamipeese proceedings
to resolve the broader issues raised by this grasnid the nature and
scope of a Tribunal review on remittal.

Section 425

181. The next ground in the amended application is tthatTribunal failed
to comply with s.425(1) of the Migration Act undehich the Tribunal
is obliged to invite the applicant to a hearinggive evidence and
present arguments in relation to the issues arisingelation to the
decision under review.

182. There are two aspects to this ground. The firgh& the Tribunal
failed to inform the applicant that it considerée issue of his ability
to obtain employment within State institutions de tmainland was an
issue relevant to its determination. However i@l csubmissions
counsel for the applicant conceded that in lighthef Tribunal reasons
for decision this was anbn-issué and hence did not have to be put to
the applicant under s.425.

183. The remaining alleged failure to comply with s.42%hat the Tribunal
failed to inform the applicant that it consideré@ issue of his ability
to work by driving a taxi on the mainland, in pedar in Dar es
Salaam, to be an issue relevant to its determimatio

184. The applicant contended that the Tribunal consdi¢nat the issue of
the applicant's ability to work by driving a taxn dhe mainland, in
particular in Dar es Salaam, was an issue releteait$ determination,
but that it failed to give notice to the applicarftthis fact during the
hearing. It was also said that this issue was ragted with the
applicant by the delegate or by the first or secbndunal so that he
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was not offered an opportunity to give evidencep@sent arguments
to the Tribunal as to his ability or inability td@in a licence to drive a
taxi on the mainland of Tanzania or in Dar es Saladhis was said to
constitute a breach of s.425(1) of the Act.

185. Reliance was placed by the applicant on the priesigonsidered by
the High Court irSZBEL v Minister for Immigration and Multicultural
and Indigenous Affairg2006) 228 CLR 152 in relation to what is
required of a Tribunal under s.425 of the Act.

186. Counsel for the first respondent submitted theg gmound failed at the
outset as the applicant had not submitted a trgotsalr the hearing so
that there was no factual foundation establishedhe claimed breach
of s.425 (seeNAOA v Minister for Immigration & Multicultural &
Indigenous Affaird2004] FCAFC 241 at [21]). It was said that the
applicant bore the onus of establishing a lack mic@dural fairness
(VAAD v Minister for Immigration & Multicultural & ndigenous
Affairs [2005] FCAFC 117 at [44] — [45]) and that the samgst apply
t0 s.425.

187. The first respondent also submitted that in anynetlee relevant issue
for the purposes of s.425 was whether the applicanld relocate to
the mainland and that, according to the Tribunatoanot of what
occurred in the hearing, this issue was raised with. It was
contended that the Tribunal was not bound by sté2fise with the
applicant possible objections to relocation thatiienot raise and that
procedural fairness did not require the Tribunalset up for an
applicant's consideration during the hearing evestail of the
reasoning process it eventually employReé (Minister for Immigration
and Multicultural Affairs; Ex parte Applicant S12402 (2003) 77
ALJR 1909 at [54]).

188. First, the Tribunal did not simply find that thepdipant could drive a
taxi on the mainland. Rather, it found, in ligltaonumber of factors,
(including his past experience as a taxi driver #&d manager in
Zanzibar; the past renewals of his licence; the taat his political
opinion did not prevent himffom working, and eventually managing a
taxi”; and the fact that in Australia, he had shownraeri willingness
and desire to work despite his mental conditiom) the had driving
skills and a current unwillingness to work whichllvenable him to
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seek meaningful employment on the mainland anaricplar in Dar
es Salaani Such a finding was not a finding that the ap@fit could
work as a taxi driver on the mainland.

189. It is not in dispute that the Tribunal raised thsuie of relocation with
the applicant at the hearing. The issue of thdiggy’s ability to work
by driving a taxi on the mainland was not a dispesiissue in the
sense considered BZBELsuch that an obligation of disclosure arose
in relation to ‘an issue arising in relation to the decision undariew
under s.425 of the Migration Act. The applicarglaims about his
work experience, including as a taxi driver and aggar were accepted
by the Tribunal (cfSZBEL. It was not required to put its provisional
reasoning to the applicant.

190. Hence it is not necessary to determine whetherishéscase in which
an inference should be drawn that a particularenatas not raised at
the hearing based on what appears in the reasodsdision (CISZIYA
v Minister for Immigration and Citizenship (No 2)caAnother(2008)
102 ALD 598. This ground is not made out.

Section 424A

191. Ground four is that the Tribunal failed to complyttwss.424A(1)(a)
and (b) of the Act as it stood at the relevant timide first aspect of
this ground is that the Tribunal failed to give #yaplicant particulars
of the questions it put to Mr Haji or to ensurefasas was reasonably
practicable that the applicant understood why th&rmation was
relevant to the review.

192. The particulars to this part of ground four aréadi®ws:

1) By letters dated 14 August 2003 and 19 Decer2b8i7 the
Tribunal gave to the applicant particulars of itenus
information which it stated it considered would bee
reason or a part of the reason for affirming thecideon
under review.

i)  The Tribunal's letters dated 14 August 20Jand]
19 December 2007 described a reply given by Mr Ussi
Khamis Haji to enquiries made by the Tribunal.
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i) The Tribunal letters dated 14 August 2003 dr&dDecember
2007 did not inform the applicant of the nature the
enquiries and in particular did not disclose to theplicant
what questions the Tribunal put to Mr Ussi KhamagiH

Iv)  Since he was not given the questions, the egmliwas not
in a position to understand the significance of W&si
Khamis Haji's responses.

v)  The Tribunal failed to comply with s 424A(1)¢bXheAct.

vi) The questions which the Tribunal put to Mr Uk$iamis
Haji were information within s 424A(1)(a), which cshd
have been provided to the applicant.

vii) The Tribunal failed to comply with s 424A(2) @ theAct.

viii) By reason of the breaches of s 424A(1)(a) gbdl the
Tribunal failed to comply with the procedure thatsw
required by law to be observed in connection witle t
making of the decision and fell into jurisdictioreator.

193. The applicant submitted that whilg @nd T; wrote to the applicant
by letters dated 14 August 2003 and 19 December 80Ang him
particulars of information that the respective Tnhl members
considered would be the reason or a part of theorefor affirming
the decision under review, these letters did nagtrtiee obligations
under s.424A.

194. In particular it was contended that the naturenefibquiries and the
guestions the Tribunal put to Mr Haji were informat within
s.424A(1)(a) which should have been provided toapplicant (in
addition to particulars of the reply). It was sutted that since he
was not given the questions the applicant was mat position to
understand the significance of Mr Haji’'s responsewas said that
the Tribunal should have put to the applicant they w which it
described or sought to identify him to Mr Haji.

195. In submissions it was also contended that the mabwas obliged
to give the applicant particulars of Mr Haji's deulum vitae and
information about the results of Google searchesoriducted, as
this was said to be part of the reason the Tribafitmed the
decision under review because it confirmed thetideand standing
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of Mr Haji and because of this information the Tmial placed
weight on the letter from Mr Haji which had no &tiead.

196. The applicant submitted th&ZBYR v Minister for Immigration and
Citizenship(2007) 81 ALJR 1190 did not pose the test as totwha
constituted information within s.424A(1) in term$ whether the
material in question constituted eejection, denial or underminirig
of an applicant's claim. It was submitted thathsam approach
placed a gloss on the section and that the pags&¥BYRn which
this concept occurred (at [17]) was not a stateroéptinciple but a
comment on the nature of the particular information the
circumstances of that case.

197. However, as the first respondent submitted, sules#qérederal
Court decisions have addressed the scopenddrfnation that the
Tribunal considers would be the reason or part lnd reason for
affirming the decision under reviéwoy reference to whether such
information constitutes a rejection, denial or umdeing of the
applicant’s claims as considered3@BYR In particular, iSZGIY v
Minister for Immigration and Citizensh{g008] FCAFC 68 the Full
Court of the Federal Court accepted that particunrmation was
“neutral’ and would not engage s.424A(1) and stated at [23]

It did not, in terms, reject, deny or undermine tgpellants
claim to be a person to whom Australia owed pratect
obligations. SeeSZBYR v Minister for Immigration and
Citizenshp [2007] HCA 26; (2007) 81 ALJR 1190 at [17]. lasv
therefore not information which could be the regson part of
the reason, for affirming the delegate’s decision.

198. The questions asked of Mr Haji did not in theimtsrreject, deny or
undermine the applicant’s claim to be a personhorwAustralia owed
protection obligations.

199. Further, insofar as the applicant relied 8ZKCQ v Minister for
Immigration and Citizenship and Anothé2008) 170 FCR 236 in
support of the proposition that the way in whicle tuestions were
posed to Mr Haji constituted information within 24A(1)(a) and also
had to be put to him for the Tribunal to meet itsligation in
s.424A(1)(b) to &nsure, as far as is reasonably practicable, thnat t
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applicant understands’ whythe information in s.424A(1)(a)lis
relevant to the revielthis contention is not made out.

200. In SZKCQBuchanan J made the point that in some circumssatiee
use by the Tribunal of the context in which a resm®is given by a
third party may be such that the nature of the tpres asked is a
relevant fact or circumstance and therefarddrmatiori’ which has to
be disclosed under s.424A(1)(a).

201. However in the particular circumstancesSIAKCQthe use made of the
response to a request to third partieepended importantly on the
context in which the response was giverAs his Honour stated at
[84]:

What told against him was that Mr Khalid was to &&ked a
specific question (which the appellant did not kradvut) but he
made no reference to things the appellant had spakeout.
That “omission” by Mr Khalid only had significandge a context
where it was known that the question was to bechake on the
assumption that it was.

202. It was in those circumstances that Buchanan J fdabat “[tlhe fact
that the question was to be posed was part of thiormation” upon
which the RRT relied.”This is not such a case. No failure to comply
with s.424A(1)(a) in relation to the questions akled Mr Haji is
established on such a basis. It has not beenlisbd that the use
made of Mr Haji’'s response would (or did) dependtlo& context in
which the response was given.

203. In relation to s.424A(1)(b), the applicant refermadthe fact that in
SZKCQ Stone and Tracey JJ (as well as Buchanan J) fouaidthe
Tribunal had failed to comply with s.424A(1)(b) wheit put to the
appellant for comment information provided in resp® to the inquiry
from the Australian High Commission, but not theesfions asked in
that inquiry. Stone and Tracey JJ sated at [4]:

For the appellant to understand why the informatpovided in
response to the High Commission’s enquiry mightdbevant to
the review he needed to understand the contexthichwthat
information was given; in other words he neededdanformed
of the questions to which the two gentlemen wespomding.
There can be no doubt that it was “reasonably pcatile” for
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204.

205.

the Tribunal to give him the questions. Withouénth the
appellant’s capacity to comment on the responses seaerely
compromised; he was not afforded the procedurainéss for
which the Act provides. As McHugh J remarkedSHWAP v
Minister for Immigration and Multicultural and Irgknous
Affairs (2005) 228 CLR 294 at [77], it would be an “anomias
result” if, despite the Tribunal's failure to takbe steps that the
Migration Act laid down so that an applicant would be accorded
procedural fairness, its decision were found tovakd.

Their Honours pointed out (at [3]) that the sigraiice of the
information in that case lay in what the resporiskd not say rather
than in what they did saynd that “[ijn the light of the questions that
were asked their responses were significantly aefit (at [3] and see
Buchanan J at [78] — [95]).

Again, the same cannot be said in this case. $tmed necessary for
the applicant to be given details of the questiasised to understand
why the information provided by Mr Haji might beleeant to the

review. The s.424A letter sent by Jufficiently put the information in
s.424A(1) to the applicant and explained the releea of the

information to Mr Haji as follows:

After question at T1's hearing you stated a CUF ylax Ussi
Khamis Haji, acted as your court lawyer in the Asig@000
incident. A Google search showed many referetcddr Haji
and that he was a well known CUF lawyer and a ZaszHigh
Court advocate. The Tribunal (T1l) made enquiridterathe
hearing, sent on 3 June 2003 and Mr Haji repliedhwi a few
days on 9 June. He advised that he had neversepted you in
any case in any court. He mentioned that he had dlscussed
the case with another lawyer who sometimes workedCUF.
The Tribunal subsequently confirmed that the adwes indeed
given by Mr Haiji.

This information is relevant because it shows that Mr Haji says
he and another CUF lawyer have no knowledge of you. If
accepted, this may suggest that you fabricated the claims. to
have been involved in the incident in August 2000; to have been
arrested and attended Court as a result; to have been
represented by Mr Haji; to have been bailed with CUF support;
and hence to have jumped bail and fled to Zanzbar.

Alternately, if it is accepted that you did appear in Court in
August 2000, it may suggest that a CUF lawyer did not
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206.

207.

208.

represent you because the matter was either not serious, or was
finalised promptly. This may also suggest you were not bailed
with CUF support; and hence did not jump bail and flee to
Zanzibar.

This information is relevant as it may suggest that Mr Haji has
no interest in you and so has not threatened you either directly
or indirectly through others. (Emphasis in original).

It was not necessary for the/hole of the exchanfjdcf SZKCQat
[94] per Buchanan J) to be disclosed. This isancése in which the
applicant needed to be informed of the questionkedasto
understand why the information provided by Mr Hajight be
relevant to the review. No failure to comply wght24A(1)(b) is
established.

In addition, Mr Haji’'s curriculum vitae and the Ggle search
information did not have to be put to the applicatyond the
manner in which the s.424A letter referred to #&utts of a Google
search confirming that Mr Haji was a well-known Clwvyer and

Zanzibar High Court advocate. The Tribunal obtdinthe

curriculum vitae to confirm that the person whopasded to its
emails was Mr Haji. The confirmation of his idéptiwas the
relevant information (not the content of the curhion vitae). The
Tribunal put to the applicant in its s.424A lettieat it had confirmed
that the advice was given by Mr Haji. No breachsa@f24A(1) is
established in the manner contended for in paré&ga)pof ground
four or in submissions.

Paragraph (b) of ground four involves a contentlat the Tribunal
failed to comply with ss.424A(1)(a) and (b) in fiag to give the
applicant particulars of the questions it put to Kiralid Mgnanah
(who was designated on the CUF website as the @f&ffnation
officer) or to ensure as far as reasonably prdctied the applicant
understood why that information was relevant to i@ew. The
particulars refer to the fact thaf $ent an email to Mr Mgnanah on
17 June 2003 asking him a number of questions abeuapplicant
and also about an applicant in another matter betbe same
Tribunal member.
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209. The Tribunal email to Mr Mgnanah is not includedtive material
before the Court. However, included in the materal referred to
in the decision of Tis an email to T dated 10 August 2003 from
another person (Juma Duni Haji) who described Himag the
Deputy Secretary General of the CUF Zanzibar aatedtthat he
was responding to an email received through Mr Migha T and
T3 put to the applicant particulars of Mr Juma DHiaji's response
in s.424A letters. Issue is taken in ground foaragraph (b) with
the fact that neither;Thor T; informed the applicant of the questions
the Tribunal put to Mr Mgnanah or of the questiarsch he passed
on to MrJuma Duni Haji. Such questions were stidbe
information within s.424A(1)(a) which should haveen put to the
applicant. It was submitted that since they weoé put to the
applicant he was not in a position to understamdsiignificance of
Mr Juma Duni Haji's responses and hence that timumal failed to
comply with s.424A(1)(b).

210. | am not persuaded that in all cases the quesasked of a third
party constitute information in s.424A(1)(a) or kaw be put to an
applicant so that he can understand the signifeeasfcresponses.
There is no evidence before the Court as to whastquns were
asked of Mr Mngana (or Mgnanah). It has not besaldished that
the circumstances in this case are akin to thosesidered by
Buchanan J i8ZKCQ The nature of the response of Mr Juma Duni
Haji and the manner in which the particulars oft ttesponse were
put to the applicant are not such as to estableh duggested
breaches of s.424A. There is no suggestion that Tthbunal
otherwise erred in the manner in which it put MmduDuni Haji's
response to the applicant. This ground is not noade

No evidence

211. The fifth and final ground in the amended applmatis that the
Tribunal “erred in law in that it based its decision on thaseence
of a particular fact and that fact did not exidtgtfact being that the
applicant's passport issued to him in his own name25 August
1992 was not genuine and that the name in the pass@s not his
true identity”
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212.

213.

The patrticulars are as follows:

)

Vi)

vii)

viii)

By letter dated 14 May 2001 the first respondefidrmed
the applicant that the Department's document exatian
unit had advised that the passport issued in thaliegnt's
own name displayed alterations consistent with @hot
substitution and did not represent his true idgntit

By letter dated 8 June 2001 the applicant diateat it was a
genuine passport.

By letter dated 17 September 2001 the firssp@ndent
sought comment on whether the passport was genuine.

By letter dated 24 October 2001 the applicaated that the
passport was genuine and the name in it was his tru
identity.

The applicant provided the Tribunal with a reatefor the
passport issued on 25 August 1992.

The Tribunal found that it had doubts as to tHentity of
the applicant because on the expert opinion retete in
particular (i) above, the passport issued to himhis own
name had been tampered with.

The Tribunal's finding that it doubted the mdigy of the
applicant was material to its decision, in partiaulwith
regard to the applicant's credibility and whethbete was a
real chance of harm by reason of breach of the law
prohibiting departure from Tanzania on a false [ass.

By telephone conversation on 14 August 2008Iddr
Wvey of the Department informed Grace Ellul, the
applicant's adviser, that verification of identityad been
made and the Department recognised that the ideotithe
applicant was as stated in the passport issuedrtoih his
own name

The applicant contended that the Tribunal’s findihgt it had doubts
as to the identity of the applicant on the basisth&f Department's
expert opinion was material to its decision, intjgaftar with regard to
the applicant's credibility and whether there waesa chance of harm
by reason of breach of the law prohibiting depa&tinom Tanzania on
a false passport.
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215.

216.

217.

The Tribunal was said to have based its decisiotherexistence of a
particular fact which did not exist, as considemre&ecretary of State
for Education and Science v Tameside MetropolitaroBgh Council
[1977] AC 1014 Reference was made in submissions for the applican
to the 'ho evidencéground in ss.5(1)(h) and 5(3) of telministrative
Decisions (Judicial Review) Acf{1977) (Cth) (as to which see
Television Capricornia Pty Ltd v Australian Broadtiag Tribunal
(1986) 13 FCR 511Curragh Queensland Mining Limited v Daniel and
Others(1992) 34 FCR 212 andaru v Minister for Immigration, Local
Government and Ethnic Affai(4993) 35 ALD 373)

It was acknowledged that the no evidence grounduired, the

applicant to establish that a fact that was cemdréihe decision did not
exist, rather than that there was an absence adleerwve, but it was
submitted that this had been established in theeptecase. It was
contended that the Tribunal drew an inferencegliamce on the expert
opinion by the Department's document examiner, th&re was
evidence of tampering and alterations being madeh& passport
indicative of photo substitution, that the applitsupassport issued in
his own name on 25 August 1992 was not genuindtatidhe name in
the passport was not his true identity.

In support of this proposition, the applicant re¢erto correspondence
from the Department informing the applicant of thginion of the
Document Examination Unit, the applicant's respotisd it was a
genuine passport and the fact that the applicant gravided the
Department with further information and had proddiée Tribunal
with various documents indicating his identity (usling a receipt for
the passport issued on 25 August 1992). In additiee applicant
sought to rely on evidence not in existence attithe of the Tribunal
decision. In particular, the applicant sought &by ron an affidavit
sworn by Grace Ellul, the applicant's adviser, 6rivay 2008 relating
to Departmental verification of the applicant'sntigy that occurred
after the Tribunal decision.

The applicant submitted that this evidence poditiestablished that
the fact on which the Tribunal based its critigading of doubt about
the applicant's identity (being the finding in theport of the

Department's document examiner that the passpdrbean tampered
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2109.

220.

with or altered by photo substitution) was incotras a matter of fact.
It was submitted that it was now clear that thespadg was genuine
and had not been tampered with and that the Tribzomad be said to
have based its decision on a fact that was criéiodl that did not exist
in a manner constituting jurisdictional error.

However even if a jurisdictional error can be ekshled on the basis of
a “no evidence’ground such as that contained in #éministrative
Decisions (Judicial Review) Ad977 or otherwise (cfMinister for
Immigration and Multicultural and Indigenous Affaiv SGLB(2004)
78 ALJR 992 at [39]), there was evidence beforeTthbunal at the
time of its decision of tampering with the applitarmpassport. Hence
there was some evidence for the Tribunal's stat¢meout the results
of the Department’s inquiries of May 2001. In ddodh a "no
evidencé ground could only be made out if the factual dosmon for
which there was no evidence was a critical conctusfor the
Tribunal's decision (se&SFGB v Minister for Immigration and
Multicultural and Indigenous Affair§2003) 77 ALD 402 at [19], [27]
and [30]). However the Tribunal proceeded on tlasid that the
applicant was who he claimed to be and hence dideatyp on the fact
of the applicant's passport having been tampereéd as a factual
matter critical to its decision.

The evidence that the applicant wished to leadhis matter is not
relevant to establishing jurisdictional error.  Amost it would
demonstrate that the Tribunal made a wrong findihdact which is
not jurisdictional error (seAbebe v The Commonwealth of Australia
(1999) 197 CLR 510). As such it is inadmissibl&Vhether the
Tribunal made a finding for which there was“evidenceéis not to be
determined on the basis of subsequently obtainfEmnmation in the
manner contended for by the applicant. This graambt made out.

However as the applicant has succeeded on grouadtlten matter
should be remitted for redetermination accordintata

| certify that the preceding two hundred and twenty (220) paragraphs are
atrue copy of thereasonsfor judgment of Barnes FM

Associate:

Date: 26 June 2009
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