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TRIBUNAL MEMBER: Luke Hardy
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DECISION: The Tribunal affirms the decisions not to grar th

two Applicants Protection (Class XA) visas.
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STATEMENT OF DECISION AND REASONS
APPLICATIONS FOR REVIEW

These are applications for review of decisions niada delegate of the Minister for
Immigration and Citizenship to refuse to granttive Applicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The Applicants are brothers born in Australia. Thaye born to two Fijian nationals.

The Applicants’ father arrived in Australia on anjgorary visa and he was entitled to remain
in Australia for two months. The Applicants’ motteerd their siblings were permitted to
arrive in Australia around the same time.

The Applicants’ mother applied to the Departmeninaiigration and Citizenship for a
Protection (Class XA) visa She named the Applicdatker and siblings as dependent (“Part
D”) applicants, whose fate as far as the protectiea application was concerned depended
on the success of her claims. A delegate of thestéindecided to refuse to grant the visas
The Applicants’ mother applied for review by the RR

[Information deleted in accordance with s 431 @f kigration Act as this information could
identify the applicant].

Later, with the whole family facing deportationtl¢ time, the Applicants’ father lodged a
further protection visa application with the Depaent. This was a considerable period after
the two review Applicants were born. The Applicrfiather named them, their mother and
their siblings as dependent (“Part D”) applicants.

The Department wrote to the Applicants’ father adhg him that s.48 of the Regulations
barred him, his wife and his elder children frordding fresh protection visa applications.

The Department advised the Applicants’ father thay, however, were eligible to apply, but
also advised that their current application waslicMbecause they had not lodged claims of
their own (since they were included as “Part D" laggmts).

The Department advised that if the Applicants wasteelodge their own claims it would be
necessary for them both to lodge “Part C” protectisa applications. The Department
advised that the Applicants’ father could do tmstleeir behalf and included two “Part C”
forms with its letter.

The Applicants’ own applications for protectionagswere received by the Department.

The delegate decided, in separate decisions, usegdb grant the visas and notified the two
Applicants of the respective decisions and of tippl&ants’ review rights by letter

The delegate refused the visa applications ondlseslihat the Applicants were not persons to
whom Australia had protection obligations underRefugees Convention.

The Applicants, through their father, applied sepely to the Tribunal for review of the
delegate’s decisions.
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The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
s.411(1)(c) of the Act. The Tribunal finds that theplicants, through their father, have made
valid applications for review under s.412 of the.Ac

The Tribunal wrote to the respective Applicantsisiig them both that it was unable to
arrive at decisions favourable to them on the bafsise material in their respective files
alone, and inviting them to attend a hearing beifore

The Applicants’ father and mother attended theihgara a video-link. No other members
of the family attended. In view of the Applicantsifly infants, the Applicant’s father
formally advised the Tribunal that he would speakheir claims in this matter on behalf of
them both.

The hearing was assisted by a telephone intergretee English-Fijian medium. The
Applicants’ father occasionally spoke English aesjponded to questions before they were
translated. There were some logistical and otlseress arising throughout the hearing in
relation to speech overlap and the need for questod concerns to be repeated. These
occasional issues were dealt with as they aroksyialy for questions and responses;, to

be repeated where required. At the conclusion@hiaring the Applicants’ father confirmed
to the Tribunal that in his view his claims on bélehthem had been heard.

The Applicants’ mother advised the Tribunal befibre commencement of the hearing that
she did not wish to speak or give evidence.

Notwithstanding this, the Tribunal invited her agleb some concerns about past claims and
put its concerns to the Applicants, through thaihér, under the protocols of s.424AA at a
later stage of the hearing. The Applicants’ faiygted to address the Tribunal’s concerns
(about what was, and was not, claimed in the Applis' mother earlier application) at the
hearing itself, without need of further time to aoent or respond.

Late in the hearing, the Applicants’ father notifige Tribunal that he wished to submit

some written material in the form of some letterd a newspaper article. The Tribunal
advised the Applicants’ father that the questiowbét he wished else to submit was a matter
for him. After some discussion it was agreed thatApplicants’ father would either submit
this material at a later agreed date or advisé thinal if he was not.

The Tribunal received two letters by FAX later gsne day.

The Tribunal also received a further (unsolicitedpmission from the Applicants’ father,
along with a copy of the newspaper article he hadudsed at the hearing.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whdme Minister is satisfied Australia has
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protection obligations under the 1951 Conventiofaf® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuaber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have agiadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
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particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the Applicants. The Tribunal also
has had regard to the material referred to in tleghte’s decisions, and other material
available to it from a range of sources.

The Tribunal will first give a summary of the clartodged on behalf of the rest of the
Applicants’ family, by and through their mother'gginal protection visa application, before
they were born.

Previous protection visa application

The Applicants’ mother originally claimed that slred the Applicants’ father were abused by
rebels loyal to George Speight who led a coup jinr-2000.

A short summary of relevant events appears in a ORHRefworld report of 4 October 2000:

On 19 May 2000 a group of native Fijian rebels bydousinessman George Speight staged a
coup, seizing Parliament and taking Prime Minid#ahendra Chaudhry and many other
legislators hostage (AP 2 June 2000; ibid. 3 AW@P®@. The rebels, unhappy with the ethnic
Indian-led government, wanted the Prime Ministeraeed from power and ethnic Indians barred
from leading the country again (ibid.; AP 2 Jun@@)0 A nationalist rally in Suva that same day
turned into a riot, with a rampaging mob lootinglémrning Indian-owned shops and businesses
(ibid.; ibid. 3 Aug. 2000). In the days followinket coup, armed gangs attacked Indian homes and
businesses in Suva and outlying districts (ibidu@e; ibid. 3 July 2000; ibid. 3 Aug. 2000). On
29 May 2000 the army, reacting to the coup atteangtthe violence, seized power and imposed
martial law (ibid. 2 June 2000; ibid. 3 July 2000).
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(http://www.unhcr.org/refworld/topic,463af2212,4668214d,3df4be3114,0.htinl

The Applicants’ mother claimed that the supportérhe coup oppressed her and the
Applicants’ father even though they were nativéalRg. She said she and the Applicants’
father used to help ethnic Indian Fijians and conany as their friends. She said this
attracted harassment from the Rabuka junta regitaeethe first Fijian coup and also did so
during what the Tribunal observes (from informatadove) to have been a very short-lived
political siege by George Speight.

The Applicants’ mother said she played a vital mith ethnic Indians during the George
Speight coup trying to “save” them. She indicateat she did so consistent with her
membership of a Marxist group. She said she andppéicants’ father were threatened by
their own indigenous Fijian people and abused ttt@ldren at school. She described the
authorities as slow or unwilling to respond to balts for help in dealing with the harassment
she claimed to have received. She said this wastihfamily decided to leave the country.

The Applicants’ family remained in Fiji for sevengars after the George Speight coup.
After the coup was dispersed and while Speightrasidronies were being tried and
sentenced (in Speight’s case to death, but latiée)o

It is reasonable to conceive that Speight’s coup welcomed by some Fijians who were not
happy to see government won by a party led by lam@tndian, who were happy to see that
this government did not remain in power after thepcand the subsequent general elections
and who continue to have generalised or otheridigratory feelings against Fiji's ethnic

Indian community. The Applicants’ mother said tehé continued to encounter harassment
because she continued to help and “save” Indiansdime unspecified period after the coup.

To sum up here, the original claims from this imfigus family involved fear of harm from
the supporters of the 2000 Speight coup for reasbtige family’s affiliation with ethnic
Indians.

The Applicants’ father application

In claims made to the Department, the Applicaragér said he used to work for a
government department. He said he left Fiji becdugssensed that the military and the
government were at loggerheads in such a way asdechhim of the state of affairs just
before coups that occurred in 1987 and 2000.

The Applicants’ father said that after spending edime in Australia and assessing the
situation, he decided not to return to Fiji andlagaphere for refugee status. He was
apparently referring to the protection visa appicralodged under his wife’s name.

The Applicants’ father said that soldiers threatehen with guns a couple of times. He said
that in view of the latest coup in 2006, which beesaw before he left Fiji, he will not have a
stable future because government workers, in ke wvould surely be the first targets of the
Fiji military.

The Applicants’ father said the soldiers might hdaim in Fiji as they did before. He said he
did not support the takeover of government by thigary. He said he could not obtain
protection in Fiji because the military has all gmver and even has soldiers spying in mufti.
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The Applicants’ own applications

After being advised that he could not lodge a frrtdpplication on his own behalf, and that
his wife and elder children were ineligible to appbain for protection visas, the Applicant’s
father revised the application, identifying the Apants as “Part C” applicants.

The Applicants’ father claimed on the Applicantahialf that if he returned to Fiji they
would have to go with him and suffer as a resulvbét fate he might meet there.

The Applicants’ father made a new claim about hgwiaen threatened in telephone calls just
before he left Fiji.

The Applicants’ father said on their behalf thathael publicly voiced support for Fiji's
Reconciliation Bill before he left Fiji.

The Reconciliation Bill was touted by the Qaraseggoment some years ago, probably some
time before the Applicants’ family left Fiji It wagshemently opposed by the military and is
widely considered to have provided a motivationtfa late 2006 coup. The Bill was

formally introduced into parliament until Novemt806, some years after the Applicants’
family left Fiji, and the latest coup happenedwa thays or weeks after that (Islands Business,
“PM says government won'’t withdraw controversigigation,” 9 November 2006,
www.islandsbusiness.com/news/index_dynamic/contlim@eToReplace=MiddleMiddle/fo
cusModulelD=130/focusContentiD=6894/tableName=mirdlaase/overideSkinName=new
sArticle-full.tpl)

The Applicants’ father said on their behalf thatdngse of all the pressures on him, including
the Reconciliation Bill issue, he had to leave.Hje claimed that just after the coup by
Commodore Bainimarama, he spoke to the local meldexe he has been living and
working. He said he criticised the unlawful coup.

The Applicants’ father said on their behalf thathiéy have to return to Fiji he will be killed
by soldiers like those who, it was now claimed, badered him at gunpoint to lie down on
the ground.

The Applicants’ father referred again on their betwahis support for the Reconciliation

Bill, saying after he voiced this he received a benof threats from the military. He said the
same soldiers are still in the military and havditohal power now that they have installed
the new government, and listed various offices hgldnilitary personnel. He said he
received a lot of telephone calls from friendsingllhim not to return to Fiji.

Through their father, the Applicants thus claimrfebpersecution in Fiji for what appear to
be Convention-related reasons of “political opiriion

The RRT hearing

At the RRT hearing the Applicants’ father said tihanything happens to him in Fiji the
Applicants will grow up without a father and thaistwould not be good for them.

The Applicants’ father told the Tribunal that hesweearly shot three times back during the
George Speight coup. He revised this claim duriveghtearing that on a couple of occasions
some soldiers who were armed spoke to him forgeé&uid, on one of these occasions,
ordered him and others to lie down.
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The Applicants’ father said he was not really suhg the army harassed him back during the
George Speight coup because he was not a suppbtter coup.

When asked to provide more detail, the Applicafaier said that there were a few
individual occasions on which he encountered membgthe army who were on those
occasions in the middle of trying to suppress tkerGe Speight coup.

The Applicants’ father described one individualagion when some soldiers came to a
business he was overseeing and ordered him tedet tommandeer some government
vehicles which they wanted to use to assist tHéarteo arrest George Speight and end his
coup. He said he told the soldiers at the timelteadid not have authority to release the
vehicles to them and that they threatened to shiooif he tried to stop them. He said never
meant to get caught up in politics and was onlyddiis job at the time and did not
understand why the army was so harsh with himeatithe. From what he claimed at the
hearing, the military succeeded in accessing tiheggaand the vehicles they sought, and he
kept his job until he left Fiji several years later

The Applicants’ father described another individoetasion, which he said also took place
during the 2000 Speight coup, when some soldiengedenim access to a place of work and
he tried to argue with them, showing them his as¢®swhereupon they brandished guns
and ordered him and the others to lie on the ground

The Tribunal put to the Applicants’ father thatsbeepisodes appeared at best to be examples
of heated misunderstandings during a long-sinaaved crisis back in 2000, involving a
besieged parliament and politicians taken hostagen the army was trying to restore law

and order and trying to avoid being frustrated dyutar, day-to-day logistics and processes.

In response, the Applicants’ father said the areen forgave him for frustrating their work
on those occasions and that the same people nolijruHe indicated that his attempts to do
his job and account for those things over whichvhs responsible caused the army to impute
that he was a supporter of George Speight, andhbatrmy has never forgotten this.
Although he did not specifically say as much, h&ns about supporting the Reconciliation
Bill appear to be claims to the effect that he dgiasn the army, which took over shortly after
the bill was officially introduced into the parli@mt in late 2006, additional reasons to

impute that he favours or is soft on George Speight

However, the Applicants’ father appeared confusegteahearing when he said that the
current coup-installed government is “still the saooup” as the one Fiji experienced in
2000. Clearly, the Applicants’ father argued in dwgn evidence, at other stages of the
hearing, that the Fijian army opposed George Spsi@grguably civilian) coup in 2000 and
helped to restore the democratic process in theat yehereas it supported Commodore
Bainimarama’s (military) one just over six yeartelta

The Tribunal put to the Applicants’ father that otlee years after the George Speight coup
he evidently kept his job and that this suggestedas not of any ongoing interest to
powerful forces in Fijian society. In responseshél that during those years there was a
democratically-elected government in power and ¢ivah during that time he received
threatening telephone calls “from wherever” He ¢hat now the military was in power he
was not sure what might happen.
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The Tribunal raised the subject and substanceeoflttims originally made by the
Applicants’ mother.

The Tribunal went through the differences betwdendaims made by the Applicants’
mother in her application and the claims now benagle by the Applicants’ father: the
Applicants’ mother claimed that the sources of @eusion were those who supported George
Speight against the Indian-led government of the dad who opposed the Applicants’

family helping ethnic Indians in Fiji; whereas, tApplicants’ father claimed that the sources
of the persecution they feared where the milithgt had suppressed the George Speight
coup and imputed that he had been trying to suppbytthwarting them.

Adhering to the protocols of s424AA, the Tribunat po the Applicants through their father,
who was speaking on their behalf, that the clamthe present application and the claims
presented in the previous application were sigaifily different. The Tribunal put to him

that if these differences were not satisfactordglained, it might lead to the Tribunal being
unsatisfied as to the credibility of substantivaiis in the present matter and to the Tribunal
finding that the Applicants were not entitled to@f@ction visas. The Tribunal invited the
Applicants’ father to elect whether to respond imdrately or to ask for more time to
respond; after a little more discussion about vidstes needed to be addressed, he
responded immediately.

The Applicants’ father said he came to Australitolethe rest of his family. The Tribunal
notes he came here on a temporary visa. He safdrhif/ wanted to come to Australia to
visit with him. He said that he then went to a ratgn agent.

The Applicants’ father said he told the migratigeat all about his problems in and after
2000 with the military. It appears from this thia¢ tApplicants’ father and the migration
agent discussed lodging a protection visa apptinaiihe Applicants’ father claimed the
migration agent had told him that because he h@ady been in Australia more than 45 days
he would not be eligible for permission to work. ¢laimed the agent suggested that the
family lodge an application with the Applicants’ ther as the main (“Part C”) applicant
apparently since she had been here less than 4saddywould therefore be eligible for work
permits for herself and the husband who would theedependent dmer application.

The Applicants’ father said that this was why tigera told him and his wife that it was
better for the wife to make claims on behalf of flweily, making him dependent on her
application, and that for this reason the migratigent persuaded them to lodge claims
specific toher. He claimed the agent told him that after his Valdged claims about herself
he would later be able to make his claims aboushlfmn

This struck the Tribunal as odd because the matlzand father’s respective claims seemed
so markedly at odds with each other: on one hdr&y, feared persecution from Speight
supporters; on the other, they feared persecutan the forces that arrested and saw to the
prosecution of Speight.

The Tribunal confirmed with the Applicant’s motlbat she was aware of having lodged the
claims that were included in her protection vispliation to the Department. She indicated
that she was aware of them. She confirmed thatléms about being a Marxist and about
helping and “saving” ethnic Indians were all fats@ms.
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Adhering to the protocols of s424AA, the Tribunat po the Applicants’ father, in his
capacity as the person who was speaking on theidgopé’ behalf, that the claims made in
their mother’s earlier application were not true.

The Applicants’ father also said that his wife’aiohs were not true and that he had learned a
big lesson today.

The Tribunal put to the Applicants’ father thatstimeant he and his wife had previously
presented unreliable claims to the Department.dieeal. He went on to say that he believed
that what the army did to him 2000 and severalg/&der over the telephone was what they
would continue to do to him. He said that anyon® wbndemns the military government of
Bainimarama would be killed.

The Applicants’ father then drew the Tribunal’sation to his having spoken to reporters in
a subsequently published exchange in which hecisetil the Bainimarama junta. He said his
friend was granted protection in Australia afterchiicised the coup and implied that he
should too. He said he had wanted to tell the Trabtis claims but had been closed off from
all angles.

The Applicants’ father thanked the Tribunal for fie@ his (or his sons’) case and the
hearing ended.

Post-hearing submissions

The Applicants’ father submitted a letter purpagtio be from an official of the SDL Party
offices in Suva, Fiji.

The letter refers to the Applicants’ family haviledt Fiji several years ago after their father
had worked for the government for many. It staley feft “due to the political climate”.

The letter introduces a new claim to the effect tha Applicants’ father was a supporter of
the SDL Party in Fiji who was frequently victimistat his political affiliations and
activities. No detail was provided about this. Thidunal notes that the SDL is the party
formerly led in government by Qarase who was vateafter the Speight disruption was
resolved, who proposed the Reconciliation Bill &t was ousted by the Bainimarama
coup.

The letter states that during the 2000 coup, thelidants’ father was “subjected to a lot of
incidents that both threatened his life and faraitg also his property.”

The letter states that political uncertainty sibkains in Fiji such that the safety of people like
the Applicants’ father can never be guaranteed.

In the same submission the Applicants’ father pdedia handwritten letter, purportedly
signed by the nightwatchman at a Fijian governndepiartment site who attests to the
occasion, during the response to the Speight cnmuphich some soldiers ordered the
Applicants’ father to lie down on the ground. Hedghatas soon as he told the soldiers who
the Applicants’ father was the soldiers let him go

The Applicants’ father submitted a statement asggthat the family’s original migration
agent charged $3,000 and issued no receipt, tédlmgand his wife not to tell anyone they
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had received migration assistance. He assertedhisanan told him he was not eligible to
lodge a protection visa application as he had diréen in Australia over 45 days.

This claim is not consistent with what the Applitsifiather said at the RRT hearing, where
he said that this man had reportedly told him nyettet he would not be entitled to a work
permit were he to lodge a protection visa applaatfter having been in Australia more than
45 days.

The Applicants’ father told the Tribunal now tha&t Wwould have applied under his own name
and included his own claims several years ago kadbw that he was eligible to apply.

This claim did not appear to sit with what the Apahts’ father said at the RRT hearing
where he indicated that the issue at stake atrtteewas whether or not he would be able to
receive a work permit upon applying for a protectuisa.

The Applicants’ father said he and his wife trusteid man when he suggested they make
claims on her behalf rather than on his. He saithtee asked a DIAC officer if he could
lodge his own claims and that he was told by hat lile should wait until after his wife’s
case was decided. He provided no evidence to sufipsiclaim, or to support the claims
made in the immediately preceding paragraphs.

The Applicant’s father submitted extracts from svggaper in which appears a report of the
son of ousted Prime Minister Qarase rushing baékjido be with his father in the critical
aftermath of the coup. In the report the Applicafather is identified as an ex-official of the
Fijian community in the area and reported as hagorgdemned the coup as unlawful and
uncontrolled. He is quoted as being a supporteleafocracy and as being concerned about
Fiji's economic and social health in the wake df gother coup. He is reported as
foreshadowing a community petition to Bainimararabirng for the early restoration of
democracy.

The Tribunal has regard to the fact that the Baamama administration is still in power some
years later.

The Tribunal consulted the “Fiji” chapter of the D@partment of State’s Country Reports
on Human Rights Practices for 2007 (Washington 28D8). The Tribunal notes that there
has been some harassment of senior public seraadtsther prominent persons, including
members of the ousted Qarase government, whoiseitiche Bainimarama coup:

... in December 2006 armed forces commander Commadtmexje Bainimarama overthrew the
government of Prime Minister Laisenia Qarase o8hgosoqo Duavata ni Lewenivanua (SDL)
party in a bloodless coup d'etat, announced tlabksthment of an interim military government,
and dissolved Parliament. On January 5, the intenifitary government was replaced by a
nominally civilian interim government ("the interigpvernment"), headed by Bainimarama as
prime minister. Bainimarama and his Military Coumantrolled the security forces. There were
numerous instances in which elements of the sgdarites acted independently.

During the year the interim government denied eii& the right to change their government
peacefully. A state of emergency in effect for ludlthe year significantly restricted constitutibna
provisions for freedom of expression, movement,assembly and subjected the right to privacy
to the military's interpretation without recouredhe courts. The state of emergency was lifted on
May 31 but was reimposed for 30 days on Septemhbadredh Qarase returned to the capital from
his home island. Under the interim governmentntiiléary and police arbitrarily detained and
sometimes abused individuals, resulting in threslte conducted searches without warrants;
engaged in intimidation of the media; and restddiee right to assemble peacefully. Other
problems during the year included poor prison ciowl; attacks against religious facilities,
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particularly Hindu temples; government corruptidegp divisions between indigenous Fijians
(57 percent of the population) and Indo-Fijians [§@8cent); violence and discrimination against
women; and sexual exploitation of children...

Coup opponents detained by the military for questio and intimidation were typically held
in cells at the main military barracks in Suvadbort periods, generally overnight. No
independent human rights observers were permittedit the military detention cells...

In most cases the interim government took no aetgainst military or police personnel alleged
to have committed abuses against coup opponentgraddmocracy activists...

Two senior civil servants accused of contributingat blog were suspended from duty and
subjected to disciplinary action. At least two p&1s were arrested for allegedly authoring or
forwarding e-mail messages critical of the integavernment...

The constitution provides for freedom of assocrat@uring the year the interim government did
not restrict persons from joining NGOs, professi@saociations, or other private organizations,
but it targeted for threats and harassment prorhimembers of the political party of the deposed
prime minister and members of NGOs who criticizesl ¢coup...

Government officials were only cooperative and oesjve to the views of NGOs that
avoided criticizing the coup and the interim goveemt...

It appears from the foregoing report that mistreattof persons who stated their opposition
to the coup was focused mainly upon prominent pexrso person in senior political or
administrative positions, and during the designéstate of emergency” periods.

The Applicants’ father told the Tribunal that a tobre happens in Fiji than is reported and
that people like himself have been killed or crgzpfor criticising the government. He did
not support this particular claim.

FINDINGS AND REASONS

The Tribunal accepts that the Applicants are natoof Fiji, or that they, for want of
evidence to the contrary, have undisputed acces$itaal recognition of their Fijian
nationality by Fijian authorities in view of havitiggen born to two Fijian nationals.

The Tribunal is satisfied that the Applicants’ faths competent to speak on behalf of the
Applicants. The Tribunal accepts that the Applisantother was happy to leave this role to
her husband and that she did not wish to spealebalbof her children. The Tribunal draws
no negative inferences from her stated unwillingrtesspeak at the RRT hearing.

The Tribunal does, however, have regard to the cemtsrshe gave in response to its
concerns about the difference between the claimsabked on behalf of the Applicants’
family in her application and the claims now beraged by her husband on behalf of the
present Applicants. It is fair to observe that2006 coup had not occurred at that stage, so
that is one factual element that the Applicantstieo could not logically have been in a
position to discuss or even reasonably predictthattdoes not satisfactorily explain why the
Applicants’ mother claimed that her family was lgphvarassed by Speight supporters over all
those years, whereas her husband later claimethénatvere being harassed by the forces
that were actually trying to break up the Spemlisch
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The Tribunal gives weight to the fact that the misilodged by the Applicants’ mother, and
also evidently subscribed to at the time by thel&sppts’ father (according to what he said
to the presently-constituted Tribunal in oral evide and in writing), were denounced by
both of the Applicants’ parents, at the RRT heagrargl by the Applicants’ father in writing
later on, agalse claims

The Tribunal has considered the various and soresttontradictory explanations give by
the Applicants’ father for the presentation of #adglse claims. The overall impression the
Tribunal has of all this is that the ApplicantstHar was more interested, at the time of the
first protection visa application, in manipulatittagngs so that he would be able to work in
Australia than in telling the truth about life baokiji.

Having considered this, the Tribunal is of the vidgnat the Applicants’ parents have both

disclosed that they are and/or have the great paténo be unreliable withesses in matters
such as this and that that the new claims, predamtdehalf of the present Applicants by
their father, should be approached with great oauti

The Tribunal accepts that the Applicants’ fatherkead for a government department in Fiji
for many years before coming to Australia on a terapy visa He thus stayed in his
government job for several years after the Geommdght coup, and the Tribunal considers
this to be strong evidence that politically andialbg influential forces in Fiji took no
significant interest in him.

The Tribunal, with some difficulty, accepts thag thpplicants’ father had some cross
moments with soldiers during the days in mid-200@mwthey were trying to squash the
Speight initiative and restore order. The Tribumegjisters its difficulty it has because the
Applicants’ father plainly exaggerated what hapgewben he said the soldiers tried to shoot
him three times. The Tribunal has had regard t&ibe official’s letter which states that
during the 2000 coup, the Applicants’ father wasbjected to a lot of incidents that both
threatened his life and family and also his propéfthis however is a vague, unexplained
and fairly bald assertion.

On the evidence before it, the Tribunal gives nagiveat all in this review to what happened
to the Applicant’s father during the army’s respois the Speight coup. The Tribunal
certainly does not accept the Applicants’ fathelam about the army or any other
significant element in Fiji coming to regard himaSpeight supporter. The Tribunal gives
weight to the transience and fluidity of the evedgscribed: the army was evidently just
trying to get an important and critical job doneasilittle time as possible; the Applicants’
father’s evidence shows that they were seekingtmgil support rather than searching for
Speight supporters. The Tribunal gives great weiglihe evidence of the witness who said
in writing that once the soldiers knew who the Apghts’ father was, on the occasion they
ordered him to lie on the ground, they let him go.

The Applicants’ father claims that the attitude #inmy took against him over the ensuing
years was to a great extent a result of their ltpviputed that he was a Speight supporter
during the Speight coup. Similarly, he claims tiet army now would remember his
opposition to them and this would be part of whsptivould want to persecute him in the
event of his returning to Fiji Since the Tribunaled not accept that these views were formed
about him back then, the Tribunal logically fintat a significant basis for the army’s
suspicion of the Applicants’ father does not exist.
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The SDL official’s letter, when referring to the plpcants’ father family being harassed and
to its property being affected, appears to be neigto what happened as a result of the army
forming negative imputations about the Applicafésher’s behaviour during the coup. The
Tribunal gives no weight to the letter on this fi@e the Tribunal does not accept that the
army developed any significant, negative imputatiabhout the Applicants’ father during the
2000 coup. Rather, as suggested by the other witmdgen the army found out he was a
government worker (who was probably just tryingltohis job) they treated him with more
respect and let him get on with his day.

The Applicants’ father claimed that he supportezlReconciliation Bill. This claim is vague,
in that it provides no suggestion as to the capaaeitt manner in which he supported it, and
entirely unsupported. In light of some of the othesupported and unreliable claims about
politically courageous acts supposedly (but, ir,faever) performed by the Applicants’
parents in Fiji in and after 2000, such as thenxwaabout publicly “saving” and helping
ethnic Indians and facing threats as a resultTti®inal does not accept as fact that the
Applicants’ father ever took a public stand in nebe the Reconciliation Bill or that he ever
attracted criticism from the army or anyone elgediming so or seeming to do so.

With great difficulty, the Tribunal is preparedaocept that the Applicants’ father was a
supporter of the SDL Party in Fiji. He did not ditly claim that the Applicants face
persecution directly or indirectly due to his haylmeen a supporter of the SDL. The only
evidence suggesting that the Applicants might bectdd by their father’s support for the
SDL appears in the SDL official’s letter wheretates, vaguely and without detail, that he
was frequently victimised for his political affitians and activities. When asked to explain
himself why he thought the army wanted to hurt kimas not any affiliation with the SDL
that the Applicants’ father mentioned but, ratl@@eprge Speight. Having considered all of
the evidence before it, including the evidencehefApplicants’ father’s propensity to
subscribe to false and/or exaggerated claims, tineifal gives the factor of his reported
support for the SDL no weight. This is notwithstagdthat the SDL is the party of the ousted
Qarase.

The Tribunal notes that the Applicant’s father towksteps to leave Fiji until several years
after the George Speight coup. He says this waauseche government was democratically
elected and because he threatening telephondrcatighe army or “wherever” did not start
until later on. The Tribunal gives these claimsyeght.

The Tribunal does not accept that the Applicants fareal chance of Convention-related
persecution arising from anything that occurredhethe Applicants’ family departed Fiji.

What yet needs to be considered is the newspaipeean which the Applicants’ father in
his capacity as an official of the local Fijian ammnity was asked for and gave an opinion
about the Bainimarama coup.

The Tribunal must first consider whether the contddi¢che Applicant’s father in
disseminating an opinion against the 2006 coupmglact to be disregarded under s.91R(3)
of the Act.

S.91R(3) of the Act states:

3) For the purposes of the application of this &ud the regulations to a particular person:
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€) In determining whether the person has a welhfted fear of being persecuted
for one or more of the reasons mentioned in Artithy2) of the
Convention ...

disregard any conduct engaged in by the persorugtralia unless:

(b) the person satisfies the Minister that the @erengaged in the conduct
otherwise than for the purpose of strengtheningpiieson’s claim to be a
refugee within the meaning of the ... Convention ...

The Tribunal draws no negative inferences fromApplicants’ father having held a position
in the local Fijian association. This evidentlyppbaned before the 2006 coup and in spite of
the Applicants’ father saying that he had alreaghgjzted that coup several years earlier,
before he came to Australia, the Tribunal findg thevas not something anyone could surely
and accurately predict. Accordingly, the electidthe Applicants’ father (by others) to a
post of community official took place prior to theup, and should not be disregarded under
S.91R(3).

The Tribunal is of the view that the Applicantstifar would naturally have been approached
by others at the time for comment on the cup aattthwithhold an opinion could have put
him under terrible pressure from the community g#latted him. He would not have been in
control of the way or context in which it was pshied.

For these reasons the Tribunal does not consid@ipitopriate to disregard to the conduct of
the Applicants’ father in providing an opinion albélie 2006 coup to a local newspaper
around that time.

For want of evidence to the contrary, this wassafaied comment and in spite of the
suggestion that the Applicants’ father might p@pt¢e in a petition to Bainimarama, there is
no evidence before the Tribunal that he has postdimself, or been portrayed by others,
as a critic-in-exile of the coup or of Bainimaraséanterim government”.

The Tribunal notes that critics of the coup in Rgive lost their jobs and in some cases,
during the “state of emergency” periods, been lyrigétained. The Tribunal notes that
treatment towards critics who were public servéuais resulted in demotion within or
expulsion from the public service. The Tribunalesothat the Applicants’ father has long
since abandoned his career in the Fiji public setvi

The Tribunal is not satisfied on the evidence kefothat the Applicants’ father would suffer
serious disadvantage or harassment in Fiji forrigamade this statement on behalf of the
Fijian community in his local area at the time loé toup. The Tribunal is not satisfied that
this evidently isolated statement would give rsé¢hie imputation that the Applicants’ father
is a significant opponent of the coup. The Triburalf the view that the Applicants’ father
would probably not get his old job back, but ihard to conceive that he still would have had
the job open for him after failing to return tdatlowing his temporary visa period or for the
years since.

The Applicants’ father’s claimed profile as a arifof the army and Bainimarama) of some
standing is based in part on claims it has alrehsiyissed. The Tribunal does not accept that
he was active with the SDL or a vocal supportahefReconciliation Bill, or, naturally, an
active supporter of the Indian community in Fijie escribed himself as a fairly low-ranking
public servant who only wanted to do his job whemlas back in Fiji and not get into
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trouble, and the Tribunal gives great weight tg.thiherefore the Applicants’ father’s
comments to a local newspaper do not, on the eg@bafore the Tribunal, add to any pre-
existing political profile.

Although the Tribunal accepts that the Applicaf@sher did criticise the coup on one
occasion, and that he probably did so sincereb/cbmments stand in this body of evidence
as a one-off, solicited from him by a local newsgrap Australia at the height of the 2006
coup. Given the singularity and brevity of this poancement, and given that the Applicants’
father was not a senior figure of any kind in FRajnd given that when people were being
arrested and briefly detained for opposing the 2@ and “interim government” such
detentions tended to occur during declared stdtemergency, the Tribunal does not accept
on the evidence before it that he would face seriaistreatment in Fiji as a result of his
comments or position or even as a result of theigectivity he foreshadowed in the
newspaper article.

Consequently, the Tribunal is not satisfied thatApplicants would face significant
detriment in Fiji as a result of what their fatlas said, been and done in Australia The
Tribunal can well imagine that they may suffer emoic detriment with their parents trying
to set up home in Fiji after so long an absencevatidnew young children added to the
family, but this is irrelevant to the matter undeview.

All'in all, the Tribunal is of the view that thigse is without merit. The Tribunal is not
satisfied that the Applicants face a real chandéarfvention-related persecution in Fiji The
fear of Convention-related persecution in Fijijclad on their behalf, is not well founded.
They are not refugees.

CONCLUSIONS

The Tribunal is not satisfied that the Applicaate persons to whom Australia has
protection obligations under the Refugees Convanfitierefore the Applicants do not
satisfy the criterion set out ;:136(2)(a) for protection visas.

DECISION

The Tribunal affirms the decisions not to granttive Applicants Protection (Class XA)
visas.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D.




