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ORDERS
(1) The application filed on 4 June 2007 is dismissed.

(2) The Applicant pay the First Respondent’s costsdfixe the sum of
$5,000 payable within five (5) months of the ddt¢hese Orders.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1752 of 2007

SZKSQ
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

The Application

1. This is an application pursuant to s.39B of dadiciary Act 1903Cth)
and Part 8 Division 2 of th#ligration Act 1958(Cth), as amended,
(the Act) seeking review of the decision of the WRgfe Review
Tribunal (the Tribunal) handed down on 17 AugustO&0which
affirmed the decision of the delegate of the respoh Minister (the
delegate) to refuse to grant a protection vis&¢oapplicant.

Background

2. The applicant was born on 6 January 1983 and wed 22 years at the
time of her application for a protection visa.

3. The applicant claims to be a national of China.
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The applicant and her defacto husband (the appkcdrusband)
arrived in Australia on 14 December and appliethto Department of
Immigration and Multicultural Affairs (the Departmi for Protection
(Class XA) visas on 22 December 2005 (Court BodR)(D.

The applicant completed the protection visa appboaform as a
member of her husband’s family unit, relying on blaims to be a
refugee (CB 38).

A joint statement submitted in support of the pcotn visa
application claimed that the applicant's husband baen a Falun
Gong practitioner since 1998 and had been imprs@sea result in
2000 for 7 days following a special demonstrationd awas
brainwashed, beaten and after his release, losfobis It further
claimed that in 2003, he was imprisoned for 40 dayd after his
release, was kept under surveillance (CB 12-18).

On 13 February 2006 the delegate refused to grategiion visas to
the applicant and her husband on the basis thatibee not persons to
whom Australia had protection obligations under tRefugees
Convention (sekegislative framework).

Legislative framework

8.

10.

Section 65(1) of the Act authorises the decisiotken#o grant a visa if
satisfied that the prescribed criteria have beeh iHewever, if the
decision maker is not so satisfied then the visaliegtion is to be
refused.

Section 36(2) of the Act relevantly provides thatciterion for a

protection visa is that an applicant is a non-eftim Australia to whom
the Minister is satisfied that Australia has a @ctibn obligation under
the Refugees Convention as amended by the ReflRgetxcol. Section
5(1) of the Act defines “Refugees Convention” aRkfugees Protocol”
as meaning the 1951 Convention relating to theuStat Refugees and
1967 Protocol relating to the Status of Refugdes QGonvention).

Australia has protection obligations to a refuge@\astralian territory.
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11.

12.

Article 1A(2) of the Convention relevantly definesrefugee as a
person who:

owing to a well-founded fear of being persecutedréasons of
race, religion, nationality, membership of a paudii@r social

group or particular opinion, is outside the countryf his
nationality and is unable or, owing to such fear,unwilling to
avail himself of the protection of that country;who, not having
a nationality and being outside the country offioisner habitual
residence, is unable or, owing to such fear, isilimg to return

to it.

Section 91R and s.91S of the Act refer to the petsen and
membership of a particular social group when caraid Article
1A(2) of the Convention.

The Tribunal proceedings

13.

14.

15.

16.

17.

The applicant and her husband lodged a joint agipdic with the
Tribunal for review of the delegate’s decision dnMarch 2006 (CB
58-61)

The application requested that all correspondeecgebt to an adviser
(named in Section C of the application (CB 59-60))he applicant
signed a declaration authorising the Tribunal tocwnicate with her
husband or the adviser about the application (&ect of the
application (CB 61)).

The Tribunal sent a letter to the adviser invitthg applicant and her
husband to give evidence at a hearing on 18 May6 A@lde first
hearing). Only the applicant’s husband attendetigave evidence at
the first hearing (CB 115-118).

Due to the Tribunal’s concern as to whether theliegpt had been
properly informed about the first hearing (CB 11thg Tribunal sent a
letter directly to her and her husband invitingnth® attend a further
hearing on 16 June 2006 (the second hearing). Betlapplicant and
her husband gave evidence at the second hearindZGB22).

On 22 June 2006, the Tribunal sent a letter direotithe applicant and
her husband pursuant to s.424A of the Act (CB 96-08 19 July 2006,
the Tribunal received a response to the s.424&rl&tbm the applicant’s
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husband. He indicated in his response that he baadapplicant had
separated and requested that the applicant’s apphcbe cancelled (CB
100-104). The Tribunal did not receive any respdrma the applicant.

The Tribunal’s findings and reasons(CB 124-132)

18. The Tribunal was not satisfied that either the &jgplt or her husband
were ‘truthful or crediblé witnesses. It found that they were both
“evasivé, with many of their responses beinghdhsensical, or
expressed in the vaguest of terms after long Hhemisl; that they
“simply did not want to commit to evidence whichhinige different to
that given by the oth&rand that there wereniajor inconsistencies on
central issues in their evidericdemonstrating their dverall lack of
credibility”. The Tribunal did not accept the explanations fauth by
the applicants for these inconsistencies.

19. Although the applicant did not put forward any ipdadent claims of
her own to refugee status in her protection visaliegtion, the
Tribunal considered whether she may have some slanmsing out of
the circumstances of alleged sterilisation follogvithe birth of her
daughter. It found the evidence on this mattebéoin many ways
“unsatisfactory; that “even the nature of the operation undergone ... is
unclear (CB 131).

20. The Tribunal summarised its findings as follows (CH#L):

* the applicant husband is not a genuine or commigaldin Gong
practitioner;

. he does not currently practise Falun Gong and wadt seek to
do so if he returned to the PRC,;

* the applicant husband is not at risk of persecuytias a Falun
Gong practitioner, or for any other Convention reasapparent
from the evidence, on return to the PRC

e the applicant husband was not detained or othenpisesecuted
as a Falun Gong practitioner prior to his departdrem the PRC

* the applicant wife is not at risk of persecutioncdnese of an
association with a Falun Gong practitioner
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* the applicant wife does not have a well-foundedr fea
persecution in connection with any birth controbpedure which
she may have undergone previously, as the credibtence does
not establish that such a procedure was perfornoedhat such
procedure was carried out for any Convention reasand it
therefore does not constitute persecution withm térms of the
Refugees Convention definition of a refugee. Titeifal did not
accept that any such procedure had taken place.

The proceedings before this Court

21. The applicant filed an application in this Court4idune 2007 setting
out 3 grounds of review of the Tribunal’'s decisianth an affidavit in
support filed the same date (the first affidavit).

22. The applicant filed a further affidavit on 4 Julp® (the second
affidavit).

23. The applicant appeared in person before the Coud darch 2008
with the assistance of a Mandarin interpreter. Kénnett of counsel
appeared for the first respondent.

Grounds of application

24. The grounds of the application are:

1. The Tribunal (RRT) Officer serious doubts ondtelibility of
my claim and evidence. Therefore the Tribunal rafirthe
decision not to grant the my a Protection (Clas9 Xéa.

2. | am a citizen of China. if I go back to my cwoyn will be risk
of suffering persecution within the meaning of th@51
convention relation to the status of Refugees asnaed by the
1967 Protocol relating to status of Refugees.

3. The Tribunal doubts my claim without any progeyunds and
detail investigate.
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Ground 1 of the application.

25. In her second affidavit, the applicant stated ttte Tribunal, (in
determining that neither herself nor her husbandewtuthful or
credible witnesses on the basis of inconsisteriméseen their written
and oral claims on various matters, particularlyether the husband
was detained when they returned to China from tlagidvia Islands in
November 2005), did not consider their claims thaéy were
“psychologically sick for being detained several esmand cant
remember everything properlyThe applicant contends that this was
an important matter that was not considered byTtfieunal and that
the Tribunal thereby failed to accord her natunatige.

26. | consider that the Tribunal, in itSindings and ReasongCB 124-
133) thoroughly reviewed all the evidence providsdthe applicant
and her husband. The Tribunal set out in detail thany
inconsistencies upon which it determined that meithe applicant nor
her husband were truthful or credible witnesses. sb doing, the
Tribunal directly addressed issues related to Hyelwlogical state and
memory of the applicant and her husband. FormestdCB 125):

The applicant husband also sought to explain avayproblems
with his evidence by claiming that he is in pooalttfe and has
memory problems. The applicant wife also clainted she was
dizzy and suffering from memory problems. In reywyvhowever,
much of their behaviour was feigned. The applisawife, in

particular, only began to complain in an exaggetataanner of
headaches and memory problems when her evidence tabe
tested and inconsistencies were pointed out to her.

Both were evasive in their responses, particulamyhen
guestioned about matters about which they thougbt dther
would have given evidence. Many of their responsese
nonsensical, or expressed in the vaguest of terftes #ong
hesitations. | formed the view that they simply dot want to
commit to evidence which might be different to tigen by the
other.

27. The Tribunal's adverse findings as to the credipibf the applicant
and her husband, including its assessment of isgichological state
and memory, were findings of fact par excellenc#,apen to review
by this Court. As relevantly observed Re Minister for Immigration
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28.

29.

30.

31.

& Multicultural Affairs; ex parte Durairajasinghanfi2z000] 168 ALR
407 at [67]).

If the primary decision maker has stated that heslog does not
believe a particular witness, no detailed reasoasto be given
as to why that particular witness was not believBide Tribunal
must give the reasons for its decision, not thesailof reasons
why it accepted or rejected individual pieces oflemnce.

Also, as the Full Federal Court observed NMDR v Minister of
Immigration & Multicultural &Indigenous Affair§2003] FCAFC 167
at [9]:

The finding of facts, including the making of fmgs of
credibility, was uniquely within the jurisdictionf ¢the Tribunal
and not within the jurisdiction of the Court. It wid have been in
contravention of Minister for Immigration &Ethnicffairs v Wu
Shan Liang (1996) 185 CLR 259 at 272 for the Caorhave
engaged in merits review.

Merely because the applicant disagrees with théuhal's factual
conclusions and its ultimate conclusion does nadwarhto an error of
law and it is not part of the function of this Cbtw engage in fact
finding concerning the merits of an applicant’s ecasMinister for
Immigration & Ethnic Affairs v Wu Shan Liari§§996) 185 CLR 259 at
272; NAHI v Minister for Immigration & Multicultural & hdigenous
Affairs [2004] FCAFC 10 at [10];Kopalapillai v Minister for
Immigration and Multicultural Affairg1998) 86 FCR 547 at [558].
Furthermore there is no error of law, let alonésplictional error, in the
Tribunal making a wrong finding of factAbebe v Commonwealth of
Australia(1998) 197 CLR 510 at 560 [137].

The requirements of procedural fairness deal with process of
decision-making, not the merits of the decision.iAdicated by the
High Court inSZBELat 25]:

what is required by procedural fairness is a fagahing, not a
fair outcome..... It is, therefore, not to the pdmmask whether the
Tribunal's factual conclusions were right. The x&@at question is
about the Tribunal's processes, not its actual sleoi

The question of the fairness of the Tribunal’s fimg$ in relation to the
applicant’s claims are matters of fact for it arn tfairness of its

SZKSQ v Minister for Immigration & Anor [2008] FMCA20 Reasons for Judgment: Page 7



findings should not be reviewed by the Coétitorney General (NSW)
v Quin(1990) 170 CLR 1 at 35-37,

32. | consider that a fair reading of the Tribunal’'sideon record makes it
clear that the Tribunal understood the nature efdlims made by the
applicant and her husband; explored those clainis thie applicant’s
husband at two hearings and with the applicanhatsecond hearing;
identified the determinative issues and gave theanfficent
opportunity to give evidence and make submissionghose issues at
the hearings; gave to them in writing all concetied that may be the
reason or part of the reason for affirming the siea under review and
had regard to the material provided in responsethiay applicant’s
husband (see ground 2 below); then made findingedan all the
evidence and material before it.

33. | consider that its findings of fact were open tt@m all the evidence
and material before it; that it provided well-aviated and sufficient
reasons for its decision; and reached its conatssizased on those
findings. In these circumstances, | am satisfiedt tthe Tribunal
accorded the applicant procedural fairness in campé with the
statutory regime in reaching its decision and thperformed the task
required of it in accordance with law.

34. Accordingly, ground 1 of the application is rejette

Ground 2 of the application.

35. Ground 2 states that the applicant will be at risk suffering
persecution for a Convention reason if she rettorShina. The letter
enclosed with the first affidavit, sets out thes@as why the applicant
claims she cannot go back to China because ofusiramd’s detention
for his practice of Falun Gong and that she andhineband had flown
to Australia ‘because his and my life was in danger in Chinaengv
body knew that he is my de facto ... so my life wanger tod and
that they had applied for protection visas becdwse can not live
safely in the PRC because my husband is a Falurg @oactitioner”.

36. The applicant also sets out in the first affidavié reason why she
wishes to fight iny case myséif
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37.

38.

39.

Now | left him [the applicant’s husband] becaudeve someone
else, | hate [the applicant husband] because of grctice of
Falun Gong has brought so many problems to himraed | do
not care about him any more. But | am scared tback to china
because | am his wife and they know about it.

For the above reasons | am afraid to go back ton@rand want
to fight my own case by myself.

The Court has considered in this context whethefTtibunal properly
considered the applicant’s claims in her own rightoncluding that
she was not a person at risk of suffering perseesutr a Convention
reason if she returned to China, and whether tivaeany procedural
unfairness in the Tribunal proceeding to give iecidion without a
response having been received from the applicathietg.424A letter.

In the original protection visa application, thepkgant completed the
form for a member of the family unit who did noteaher own claims,
but was reliant on her husband’s claims to be agex#. The applicant
and her husband then lodged a joint applicationrésiiew by the

Tribunal. At the first hearing, apart from the apaht's husband giving
evidence about his Falun Gong activities and hisgbdetained for his
practice of Falun Gong, he told the Tribunal abtheg applicant

undergoing a birth control operation in China.

When the applicant did not attend the first Triduhaaring, the
Tribunal gave the applicant a further opportunity dttend at the
second hearing, given its concerns that the apylibad not been
properly notified in her own right. It stated g regard that:

The applicant husband told me that he had not méxd the
applicant wife of her right to attend the hearirag his adviser
had told him it was not necessary for her to ddosoause only
the applicant husband was a Falun Gong practitionéte stated
that his wife was not a Falun Gong practitioner.\wver he also
mentioned that she had been sterilised. | decithad it was
necessary to explore this issue further with theliapnt wife
herself. | also wanted to seek corroboration frima applicant
wife of some of the applicant husband’s claims.

When | checked the letter from the Tribunal whiald mvited the
applicant husband to the hearing, it was clear ttre applicant
wife had not been properly notified in that lettdrher right to
attend a hearing. Accordingly, another letter wsent to the
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40.

41.

42.

43.

44.

SZKSQ v Minister for Immigration & Anor [2008] FMCA20

applicant husband and the applicant wife invitilhgrm to attend
a further hearing ..(CB 115-116).

The applicant's oral evidence at the second heanaigly concerned
her husband's situation. She gave evidence thatvakenot herself a
Falun Gong practitioner and that she had beenMiyraterilised in

China, however she did not indicate that she fefude persecution
for herself:

The applicant wife said that if they return to Ghitmey could not
survive, they would be arrested because her husipaactised

Falun Gong. | asked whether she thought that sbaldvbe

persecuted and she said that she did not know lsecshe did not
practise Falun Gong but maybe her husband woulthlesatened

(CB 120).

Subsequent to the hearing, the Tribunal sent ¢#44 letter jointly to
the applicant and her husband. It dealt with issafehe applicant and
her husband’s credibility over perceived materiaoinsistencies in
their evidence between their claims in their protecvisa application
and their oral evidence at the hearing, as wethagerceived attempt
by the applicant to provide written prompts to hasband during the
course of his oral evidence to the Tribunal.

Included in the response from the applicant's hondbavas the
statement that he and the applicant had separated eequest that the
applicant’s application be cancelled (CB 100-10#o response was
received from the applicant. The Tribunal handednd its decision
without taking any further steps to contact theligppt.

In this regard, the applicant and her husbandheir joint application

to the Tribunal, had authorised the Tribunal to oamicate directly

with their adviser. The applicant had also signieel declaration (in
Section F of that form) authorising the Tribunalcmmmunicate with

the husband or his authorised recipienhless | advise the Tribunal
otherwisé (CB 61).

On 18 May 2006, the applicant’s husband lodg€thange of Contact
Detailsform (CB 69) in substitution for the address dstai the joint

application form. On 19 May 2006, the Tribunal tsarletter to this
address, inviting the applicant and her husbanattend a second
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45.

46.

47.

48.

49.

hearing, which they both did. The Tribunal furtteemt the s.424A
letter to the applicant and her husband at thisesaaress.

| consider that the Tribunal was entitled to seadespondence to the
applicant at this authorised address for servigeing the address in
the Change of Contact Detail®rm), until such time as it was lawfully
notified otherwise by her. It was open to the agapit, at any time
before or after she separated from her husbandyitiodraw the
direction in theChange of Contact Detailorm and to complete and
lodge with the Tribunal a substituhange of Contact Detaiferm for
herself. She did not do so.

The s.424A letter was dated 22 June 2006; it waecily addressed to
both the applicant and her husband; it was sent FEXST” within 3
working days of the date of the document (the haitthm notation on
the document states: “mailed 22/6”) to the lastrassl for service
provided to the Tribunal in the Change of Contactdils form:
s.441A(4)(c)(i). | am satisfied therefore that thd24A letter was
properly served on the applicant in accordawdé the requirements
of ss.424A and 441A of the Act.

In these circumstances, the Tribunal was underhbtigaiion to delay

the handing down of its decision simply upon noéfion by the

husband that he and the applicant had separated, \(dere no

extension of time for response to the s.424A |attt been received
from the applicant and where the applicant had igex the Tribunal

with no telephone contact details). It was not floe Tribunal to

investigate the current status of the applicarddress. The Tribunal
was entitled to proceed to hand down its decisasnt did.

In any event, | accept the written submissions ey first respondent
that the Tribunal was not legally obliged in thase to send a s.424A
letter to the applicant and her husband, given that‘informatior?
over which it expressed its concerns and from witichight, subject
to their response, draw an adverse conclusion, welyt to issues of
credibility of the applicant and her husband.

| accept that the Tribunal’s concerns over matjerag to the credibility
of the applicant and her husband and inconsistemtitheir evidence do
not constitute ithformatior' for the purposes of s.424A of the Act. Itis
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50.

clear that the wordififormatiori in s.424A, upon a proper construction,
does not extend to the Tribunal's subjective apalsiand thought
processes, including its disbelief of the applisa@tidence. As observed
by the High Court i6ZBYR v Minister for Immigration and Citizenship
[2007] HCA 26; (2007) 235 ALR 609 at [18]:

...If the reason why the Tribunal affirmed the deti under
review was the Tribunal’s disbelief of the appeitarevidence
arising from inconsistencies therein, it is diffiicto see how such
disbelief could be characterised as constitutingiférmation”
within the meaning of par (a) of s.424A(1). Agdirthe Tribunal
affrmed the decision because even the best viewthef
appellants’ evidence failed to disclose a Conventiexus, it is
hard to see how such a failure can constitute “infation”. Finn
and Stone JJ correctly observed in VAF v Ministar f
Immigration and Multicultural and Indigenous Affaithat the
word “information”

does not encompass the Tribunal's subjective appls
thought processes or determinations ... nor doegtgnd to
identified gaps, defects or lack of detail or speity in
evidence or to conclusions arrived at by the tridum
weighing up the evidence by reference to those, gdps

If the contrary were true, s.424A would in effeddlige the
Tribunal to give advance written notice not merehyits reasons
but of each step in its prospective reasoning mscdélowever
broadly “information” be defined, its meaning inishcontext is
related to the existence of evidentiary materiadocumentation,
not the existence of doubts, inconsistencies oratheence of
evidence. The appellants were thus correct to abedbat the
relevant “information” was not to be found in incaistencies or
disbelief, as opposed to the text of the statudectaration itself.

In the present case, the credibility of the applisaand her husband’s
evidence was equally at the forefront of the Tradisnthought processes.

| am therefore satisfied that there has been nachref s.424A of the
Act. Overall, | detect no irregularity or unfairsesn the procedure
adopted by the Tribunal in its review of the apgfits case. | consider
that the Tribunal accorded the applicant proceduafness in
accordance with the statutory framework.
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51.

52.

53.

54.

55.

SZKSQ v Minister for Immigration & Anor [2008] FMCA20

As to whether the Tribunal properly considered d@pglicant’s claims
in her own right and independently of her husbaini, clear that the
Tribunal went to considerable lengths to set oatapplicant’s and her
husband’s evidence separately: (at CB 118-120;146€118, 120-122;
respectively).

The Tribunal, in itfindings and Reasonexpressly stated that it had

treated the applicant’s case on its own merits:
Having considered whether the applicant wife mighve her
own claims to refugee status based on the oral eexaé, |
concluded that she is not a person to whom Australas
protection obligations under the refugees Convemtiand that
she does not satisfy the criterion set out in 2B&{r a protection
visa(CB 132)

In this regard, the Tribunal specifically rejectid@ applicant's claims
on two grounds (CB 131):

* the applicant wife is not at risk of persecutioncdnese of an
association with a Falun Gong practitioner; and

* the applicant wife does not have a well foundedr feh
persecution in connection with any birth controbpedure which
she may have undergone previously, as the credibteence does
not establish that such a procedure was performedhat such a
procedure was carried out for any Convention reasand it
therefore does not constitute persecution withm tdrms of the
Refugee Convention definition of a refugee.

| consider that both these findings were open t Thbunal on the
evidence of the applicant and her husband. Faanesg, the Tribunal
referred to their evidence concerning the applisaatleged birth
control operation and concluded that:
| cannot be satisfied about the nature of the pdoece, if any,
which was performed on the applicant wife after liréh of their
child; nor can | be satisfied that it was carrieditoagainst her
will.  Moreover, in view of the unsatisfactory eaidte of both

applicants, | cannot be satisfied as to the reaswrs any
medical procedure was carried o{@B 131)

As a further indication that the Tribunal sought ¢onsider the
applicant's case in its own right was the fact thiatexpressly
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considered whether the applicant could have sotggi@opardise her
husband’s claims (given their apparent separation)deliberately
misleading the Tribunal in providing inconsistentdence to his. In
this regard, it stated that:
| do not accept that the applicant wife sought tarnh her
husband’s case by deliberately misleading the Tdburather, |
am satisfied that the inconsistencies between vigeece of the
applicants is due to the fact that the claims mutvard are not
true and based on events which did not take pladereover, in
my view, the actions of the applicant wife in afing to prompt

the applicant husbands evidence further underminbg
credibility of both partieCB 125)

56. | therefore consider that the Tribunal comprehegigiconsidered the
applicant’'s case, both jointly with her husband aaqdally in its own
right, before concluding that the applicant wouldt e at risk of
suffering persecution for a Convention reason & s#turned to China.

57. Accordingly, for the reasons set out above, gro2iad the application
IS rejected.

Ground 3 of the application.

58. Ground 3 states, in effect, that the Tribunal disled the applicant’s
claims ‘without proper grounds and detail investigate

59. As already dealt with under ground 2 above, | arsthat the Tribunal
very carefully considered the applicant’s claimethbjointly with her
husband, and in their own right. The Tribunal gdetailed reasons for
its rejection of each of them as witnesses of friitluding setting out
the numerous inconsistencies in their evidencestated under ground 1
above, merely because the applicant does not agtlee¢he Tribunal's
findings as to her (and her husband’s) credibitiges not constitute an
error of law and it is not the function of this Cbduo engage in
impermissible merits review (and see further urggleund 1).

60. The Tribunal is not required to uncritically accepty or all of the
allegations made by the applicant (or her husbaRdphdhawa v the
Minister of Immigration, Local Government and Eth#iffairs (1994)
52 FCR 437 at 451-2. As Heerey J observe8idlvadurai v Minister
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of Immigration and Ethnic Affairs and J Good (Membgtthe Refugee
Review Tribunal]1994] FCA 1105 at [7]:
A decision-maker does not have to have rebuttingleace

available before he or she can lawfully hold thaparticular
factual assertion by an applicant is not made out.

61. Furthermore, the applicant has not provided anyiquéars as to how
she says the Tribunal should have further investdyaer claims. To
the extent that the applicant is asserting thafltitminal had a positive
or proactive duty to investigate the applicantamis, the applicant has
not indicated precisely what inquiries she saysTilunal has been
deficient in embarking upon in regard to her agilan.

62. Whilst the Tribunal has the power under s.424 ef Alct to “get any
information that it considers relevanand to ‘invite a person to give
additional informatiori, these powers are permissive not prescriptive.
As recognised by the Full Federal CourtMimister for Immigration &
Multicultural & Indigenous Affairs v VSAF of 2002005] FCAFC 73
at [20]:

If his Honour meant that the Tribunal should haveught
information from other sources available to it unde424, the
existence of such an obligation is denied by atamitigl body of
authority. See Minister for Immigration and Multitwral and
Indigenous Affairs v SGLB [2004] HCA 32; (2004) 20/R 12 at
[43] per Gummow and Hayne JJ (with whom Gleesoma@éed)
and at [124] per Callinan J; Minister for Immigratn and Ethnic
Affairs v Singh (1997) 74 FCR 553 at 561 and SBBWnister

for Immigration and Multicultural and Indigenousfaifs [2003]
FCAFC 90 at [8]; SJSB at [16].

63. Whilst the Tribunal may choose to exercise thisiinfation-gathering
power, as well as its other investigative and imfation-gathering
powers under ss.426 and 427 of the Act, it hashbiligation to do so.
It is well-settled that a decision-maker is notuiegd to make the
applicant’s case for him or helPrasad v Minister for Immigration &
Ethnic Affairs (1985) 6 FCR 155 at 169-7(BZBEL at [40]; Re
Ruddock; Ex parte Applicant S154/20@003) 201 ALR 437 at [57]
and [1]; WAKK v Minister for Immigration & Multicultural &
Indigenous Affairg2005] FCAFC 225 at [73].
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64. Indeed, an applicant will have to supply the refevfacts of his or her
case in as much detail as is necessary to enablErithunal to establish
the relevant facts. As stated by the Full Fede@lrCin Minister for
Immigration & Multicultural Affairs v Lay Laf2006] FCAFC 61 at [76]:

In an inquisitorial process, it was for the respend to put

whatever evidence or argument he wished to thesideecmaker
to enable her to reach the requisite state of fatison.

65. As further observed by the High Court Abebe v Commonwealth
(1999) 197 CLR 510 at [187]:
It is for the applicant to advance whatever evidenc argument
she wishes to advance in support of her contentiahshe has a

well-founded fear of persecution for a Conventigason. The
Tribunal must then decide whether that claim is enadt.

66. Having properly considered the evidence beforthé, Tribunal in this
case was thus under no obligation to conduct arthhiduinvestigation
before concluding that the applicant did not hawsedl-founded fear
for a Convention reason. | therefore detect ncsglictional error on
this basis.

67. Accordingly, ground 3 of the application is rejette

Conclusion

68. The Court finds that the Tribunal's decision is naffected by
jurisdictional error and is therefore a privativéause decision.
Accordingly, pursuant to s.474 of the Act this Gduats no jurisdiction
to interfere.

69. The application before this Court is dismissed.

| certify that the preceding sixty-nine (69) paragaphs are a true copy of
the reasons for judgment of Orchiston FM

Associate: Duncan Maconachie

Date: 2 April 2008
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