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Lord Justice Rix:

1.

These proceedings concern AM’s (the appellant’a)ntithat she was illegally
detained, purportedly pursuant to paragraph 16{(8)eolmmigration Act 1971 as
an illegal immigrant pending removal, in the perimetween 10 October and 13
November 2008. On 13 November 2008 she was grdaiédby the AIT and her
detention ceased. On 10 October 2008 she had hedgetention since 11 April
2008, but it was only on 10 October that her cléamjudicial review was issued
and served by new solicitors, Wilson Solicitors L.lfBllowing their service on
the previous day, 9 October, of fresh material sptesentations concerning her
claim to asylum. That material included two repgmtspared by Lucy Kralj of the
Helen Bamber Foundation dated 7 October 2008 comgerthe appellant’s
mental health and scarring.

In the light of that fresh material and in parteuMs Kralj's reports the question
arose whether, pursuant to the Secretary of St&tgfercement Instructions and
Guidance(the “Guidance”), the appellant should have beganged as unsuitable
for detention and therefore released. The critralvisions of the Guidance for
the purposes of this appeal are parts of its parBd5as follows:

“The following are normally considered suitable figtention in only very
exceptional circumstances...

° those where there is independent evidence thay tieve been
tortured...”

The appellant submits that Ms Kralj's reports corgd independent evidence that
she, the appellant, had been tortured and thahamnbisis the Secretary of State
should have released her from detention from 10olat 2008 or shortly
thereafter, but in any event before her actualasdeon 13 November. On 4
November 2008 the Secretary of State had repliethdofresh representations,
rejecting them as constituting a new claim for asyl and wholly discounting the
reports of Ms Kralj in the light of the appellanpgevious lack of credibility.

The essential issue on this appeal therefore istheheMs Kralj's reports
contained independent evidence that the appellaut been tortured. The
Secretary of State, below the defendant and indbist the respondent, denied
that it did. She submitted that because the repeete based on the appellant’s
own information it did not constitute “independeavidence”. The judge below,
Mr Justice Burnett, agreed, and in any event fotnat there were very
exceptional circumstances justifying detentionhihjudgment of 31 March 2010,
[2010] EWHC 684 (Admin), he put the matter as foko



“24. The scarring report provided independent evigethat the claimant bore
scars in nine areas, two of which she attributedhitdhood injury. Of the
remaining seven, the first was adjudged by Ms Kmalpe “highly consistent”
with the explanation provided to her by the claimahhow she came by it.
But it could have been caused by ‘any superficiatnbwith a solid
instrument.” The balance of the scars were comdistdth having been
intentionally inflicted by other people. It is cleaot only from the scarring
report but also from the narrative part of Ms Keajssessment report, that
she believed the claimant, taking everything sheé aaface value. She was
unaware of the history since the claimant’s arrimathis country including a
judicial determination that she was not truthfulhier accounts. Whether the
scars were or were not the result of torture coully be judged by reference
to the claimant’s account of what had occurred. Hdalj's scarring report
provided independent evidence that the claimanthmasine scars identified.
It was independent evidence that seven of them weemesistent with
deliberately inflicted injury. But the report didon provide independent
evidence that the claimant had been tortured becthet depended upon
accepting the claimant’s account how they were @dwus

27. The letter refusing to defer removal made #irplthat the UK Border
Agency considered the fresh representations, commmghortly after the
failure of a differently expressed challenge, toab&y-on. By the time the
letter of 4 November was written and the decisicas waken to maintain
detention and oppose bail the Secretary of Statgisidered view of the new
representations was clear. On any view it was ap@® to maintain
detention whilst the representations were beingicened. Even if there were
any evidential basis upon which the claimant calldw that she was either
mentally ill or there was independent evidenceootfure, paragraph 55.16 of
the Instructions and Guidance is not in absolutengebut contemplates
detention being maintained in very exceptionalwinstances. The immediate
background to the receipt of these representapomaded ample material to
support detention very exceptionally pending a slenito apply for judicial
review.”

AM'’s immigration history

5. As the judge observed, the appellant had previooegn adjudged to be lacking
(indeed totally lacking) in credibility. Howeverhe tribunals which had
considered her evidence had not known about hernrsgaUltimately, but after a
long history of failure, the appellant succeeded hier asylum claim in a
determination of the First Tier Tribunal dated 28d 2010. That was after the
judgment of Burnett J below. The FTT found that $tasl been detained in
Angola, raped and tortured as claimed, and thastems were the result of violent
abuse or torture.



AM'’s immigration and earlier litigation history cazonveniently be taken from
the judge’s account:

“3. The claimant is Angolan. She arrived in the tddiKingdom in May 2007
on a visitor’s visa which ha[d] been issued on 2uday. On 1 June 2007 she
applied for asylum which was refused on 30 June72@h the same day a
decision was made to remove the claimant to Angslan illegal entrant. She
exercised her right of appeal to the Asylum and ignation Tribunal
(“AIT"). Although the claimant had the benefit addal representation before
the appeal hearing she appeared in person be®iethigration Judge on 27
September 2007. Her appeal was rejected in a dettion dated 2 October
2007. She claimed asylum on the basis that shednmoelpersecuted as a
result of her membership of the youth wing of tlerf for the Liberation of
the Cabinda Enclave. She claimed to have beenedras December 2006, to
have been beaten and sexually assaulted. The imtmigrjudge did not
believe the claimant and concluded:

“...37. | believe none of the Appellant’s evidenceandfthat she is an
Angolan national who can be returned to Angola whebody would
have any adverse interest in her. She has no drgdibhatsoever. |

have taken into account section 8 of the Asylum ancdhigration

(Treatment of Claimants, etc.) Act 2004. She hagrmgievidence to
both the Home Office and to myself which was desigor likely to

conceal information or mislead. She has not ansveyeestions
honestly that had been put to her both in relatioher interview with
the Home Office and when giving her testimony before.”

4. The claimant sought a reconsideration of hereappThe Senior
Immigration Judge refused the application, as daydl Jones J.

5. On 11 April 2008 the Secretary of State detaitiedl claimant pending
removal. She remained in detention until releasedail on 13 November
2008. On 7 May 2008 solicitors acting for the clamhmade representations
which they suggested amounted to a fresh clainagglum. Nothing new was
advanced in support of the claim. In particulawés not suggested that the
claimant had been tortured or was mentally ill. Beeretary of State rejected
those submissions on 10 July 2008. A fortnightrléite claimant lodged a
claim for judicial review of that decision. Permasto apply was refused on
paper by Goldring J on 7 August 2008. He considénedclaim to be totally
without merit and described it as ‘hopeless’. Tippligation was renewed
orally but refused on 22 September 2008. In thentirea the claimant had
made two unsuccessful applications for bail. On Allgust Immigration
Judge Khan refused bail in these terms:

“...I am satisfied that there is a materially gredtean normal risk of
her absconding because of her previous failureepont. Furthermore,
no sureties have been offered and despite thecapplhaving NASS
accommodation, there would appear to be little ntige for her to



comply with bail conditions. The risk of abscondisgoo high for bail
to be granted.”

6. Nothing had changed when the next applicatios neard on 1 September
2009, save that a surety had been found who wathaoght satisfactory by
the Judge. Additionally, the Immigration Judge ¢desed the recent refusal
of permission to apply for judicial review a sigo#nt factor i[n] evaluating

the risk of absconding. On 28 September 2008 thwe&ey of State set
removal directions for 13 October.”

7. It was just a few days earlier that the appellantiaimed representation by her
current solicitors, following her attendance ataavice surgery at Yarl’'s Wood
detention centre. They referred her to the HelemiBa Foundation and she
attended there on 4 October 2008 and was seen liradis Up to that time she
had not adduced any witness statement, medicalthmr expert evidence in
support of her claim. However, her new represematiof 9 October 2008 fared
no better. The judge picks up the story:

“7...Those representations were rejected as not atimguio a fresh claim on

4 November. That rejection was followed by furthegsresentations contained
in a letter dated 7 November which enclosed a rsgaté from the claimant
herself and Mr Bridgland’s report. By letter date8 February 2009 those
representations were not accepted as amounting ftesa asylum claim.

Further material was sent to the Secretary of State6 March 2009

comprising a report from the Medical Foundation tlee Care of Victims of

Torture, a report from Dr Arnold, a wound and sspecialist and further
material from Mr Matuno. As a result of considerithgat new material the
Secretary of State concluded that there was a fcesm for asylum, but

rejected it. In the result, a fresh right of apptalthe AIT was generated,
which for reasons which are not material to thigimal has not yet been
heard.”

8. However, in the meantime the appellant had be@aseld from detention, on balil,
by the AIT itself, on 13 November 2008. The firmlccessful, application for bail
was lodged with the AIT on 7 November 2008. Theugds were that the
appellant was a victim of torture, that she waskeh to abscond, and that her
removal was no longer imminent. Bail was opposedhey Secretary of State.
Summary grounds of opposition in the appellant@idial review proceedings
were also lodged on 7 November 2008. As of thaetihe appellant’s claim for
false imprisonment had not yet been intimated.

The Guidance



9. Relevant provisions of the Guidance are as follows:

“55.5 Factors influencing a decision to detain...

1. There is a presumption in favour of temporary agmis or temporary
release.

2. There must be strong grounds for believing thateasgn will not
comply with conditions of temporary admission anperary release for
detention to be justified.

3. All reasonable alternatives to detention must besitered before
detention is authorised.

4. Once detention has been authorised, it must beegdr close review
to ensure that it continues to be justified...

5. Each case must be considered on its individualtseri

The following factors must be taken into accounewiconsidering the need
for initial or continued detention:

For detention:

[A number of factors were here illustrated in bupeints, such as the
likelihood of removal, a history of absconding, \poeis failure to comply
with conditions of bail, a determined attempt t@dwoh immigration law
such as clandestine entry, etc.]

Against detention:

e Has the subject a history of torture?

55.10 Persons considered unsuitable for detention

Certain persons are normally considered suitabl@étention in only very
exceptional circumstances, whether in dedicateda¢dSommodation or
elsewhere...

The following are normally considered suitable f@tention in only very
exceptional circumstances...

e those suffering from serious medical conditionghermentally ill;

e those where there is independent evidence thay theve been
tortured...”

The Kralj reports



10. | pick up the findings of the judge as follows. Tdwre contention in the letter of 9
October 2008 was that the Immigration Judge had beeng on the question of
credibility and that AM’s previous failure to dedxr the treatment she had
received at the hands of Angolan soldiers or harrsg was because of the
sexual nature of the events. The report from MdjKnavided the substance on
which AM relied. Ms Kralj is a registered nurse rthevorking as clinical co-
ordinator at the Helen Bamber Foundation. She haiked as a specialist nurse
for asylum seekers across four health trusts poidhat. Ms Kralj had the benefit
of a draft statement by AM dated 3 October 2008 mautother documentation,
such as AM’s original asylum interview, the Secrngtaf State’s rejection letter,
the Immigration Judge’s determination or the higtoir unsuccessful applications
in legal proceedings.

11. Inthe “Conclusion” of her main report Ms Kralj vieo

“[AM] is a grossly traumatized young woman who Im@ser received support
or therapeutic intervention to assist her in thieraiath of her immense
trauma and multiple bereavements. She is a vewateriperson who does not
like to express her emotions in the company of retlaed lives with feelings
of deep and intense shame and self disgust. Sherdse towards
understatement and tends to require great encaumgedo speak in a freely
associative manner. However, once she begins taksipe content of her
thoughts and feelings are intrinsically linked & frauma.

[AM] has experienced profound alterations in hersgeof personal identity
and her ability to make sense of the world withén slystem of faith. This has
led to a deeply shaken sense of herself withinvtbdd. [AM] is in a very
fragile mental state and a deterioration wouldhwitt a doubt, require formal
psychiatric intervention. However, due to her fegd of shame and
stigmatization, coupled with a fear of authoritguies, | find it highly
unlikely (a near certainty) that [AM] would not avherself to the services of
professionals independently. This suspicion is etep by her inability to
access therapeutic services in the UK, even dumngs when [AM] felt that
she was actually losing her mind. She tends t@isdierself socially — which
is known to be a poor prognostic marker for a numilemental health
complaints but has specifically been found to bgoar prognostic marker
following rape (Little & Breltkopf (2006)).

[AM] certainly meets the criteria for treatment #ie Helen Bamber
Foundation and should such an opportunity arisell Icertainly offer [AM]
long term therapeutic support and psychiatric assest.”

12. Ms Kralj also produced a scarring report detaikiegrs on the right arm and both
legs, most of which AM stated were the resultsoofure. Nine areas of scarring
were identified. Two were attributed by AM herskfchildhood mishaps. Of the



seven others Ms Kralj’s conclusions were, in thdggis own summary, as
follows:

“(i) Scarring A: Old burn injuries on the arm whigrere ‘highly consistent’
with the account given by [AM] but could have bemaused by a superficial
burn with any solid instrument.

(i) Scarring B: [AM] had no recollection of howighfaint 0.5 cm scar on her
right wrist was caused. It could have been cauyeal ¢hard of glass or small
blade, and could have been self-inflicted or indlccby another.

(iif) Scarring C: A large scar on the right thighetcause of which, beyond
being the result of torture, [AM] could not recallelt was consistent with
being caused by a blade or shard of glass. Theréaib recollect how this
injury occurred was not remarkable given [AM’s]sdociation’.

(iv) Scarring E: Two faint areas of scarring on kb shin. [AM] said it was
inflicted during her incarceration but could notmember when or how. It
could have been caused by a blade, a nail or @ giece of wood.

(v) Scarring G: A small scar on the left foot calisehen a soldier pressed a
burning fork on the skin. ‘The injury would haveedmesuperficial and could
have been caused by another burning object nosguldsard against the skin.
However, there is no reason to disbelieve the atagiven by [AM].’

(vi) Scarring H: A small scar on the left foot catent with a puncture injury
with evidence of infection. The claimant accounfedthis injury as being
caused by a piece of glass being thrown onto rar fo

(vii) Scarring I: The worst of the scars, measuriiggn X 1 cm on the inner
left thigh. It was described by the claimant asgehe result of a laceration
inflicted by a razor blade which was not suturedilushe escaped from
custody. There was some infection. Ms Kralj exmdithat only a very sharp
and hard object could have caused this injury.” \WMoed Ms Kralj used was
“inconceivable” that any other instrument could é@aused this injury.”

The Istanbul Protocol

13.

14.

Ms Kralj's scarring report began by stating thatctnfirm that | have read and
understood the Istanbul Protocol”.

The Istanbul Protocol (the Manual on the EffectifBvestigation and
Documentation of Torture and Other Cruel, Inhumamegrading Treatment or
Punishment, submitted to the United Nations Highm@ussioner for Human
Rights on 9 August 1999) is of international impote and regard where an
account of torture is or is likely to be the subjet challenge. Paras 186/7 of
Chapter Five, under the heading “D. Examination &haluation following
specific forms of Torture”, state:



15.

16.

17.

“186. For each lesion and for the overall pattefriesions, the physician
should indicate the degree of consistency betwesmd the attribution:

(a) Not consistent: the lesion could not have been ezhusy the
trauma described;

(b) Consistent with: the lesion could have been cabseithe trauma
described, but it is non-specific and there areyraher possible
causes;

(c) Highly consistent: the lesion could have been ahulse the
trauma described, and there are few other possaises;

(d) Typical of: this is an appearance that is usuadynfl with this
type of trauma, but there are other possible causes

(e) Diagnostic of: this appearance could not have besmmsed in
anyway other than that described.

187. Ultimately, it is the overall evaluation ofl desions and not the
consistency of each lesion with a particular forfntooture that is important in
assessing the torture story...”

It is clear from Ms Kralj's opening statement inr lsgarring report that she had
regard to the Istanbul Protocol. Her descriptiorihadghly consistent” for scarring

A is clearly a direct use of the Protocol's catégmtion. It is the highest

categorisation other than “Typical of” and “Diagtiosof”. See also her use of
“consistent with” for scarring C (the next highesitegorisation). Ms Kralj's

description of scarring | as being inconceivablyssd by anything other than a
blade or shard of glass is tantamount to the higtegegorisation of “Diagnostic

of”.

It is plain that Ms Kralj believed AM, and the juglgo found: see his para 24 cited
above, where he said — “It is clear, not only fribra scarring report but also from
the narrative part of Ms Kralj's assessment repbdt she believed the claimant,
taking everything she said at face value”.

However, | would not agree that Ms Kralj was mertalying everything AM said
“at face value”. She was reporting as an expergssessor in such matters, and
she was conducting a “health assessment”. Her d&ybgr was included with her
reports. She was not medically qualified as yet,dhe had a wealth of relevant
experience. Apart from being the clinical co-ordaraof the Helen Bamber
Foundation, she was a senior trainee in psychqgijesa a Masters level study
programme, closely supervised by an experiencechpsyerapist (Dr Gottesman)
and consultant psychotherapist (Dr Maginn). She hadertificate from the
Tavistock and Portland Clinic in Working with RefeyFamilies and significant
experience working with torture survivors. She mshnorary lecturer at King’s
College. She has a long list of publications to ¢tredit. Her report set out her
detailed findings of AM. It is of course true thaer assessment was conducted
without the benefit of knowledge of AM’s litigatiohistory. But then that
litigation was conducted without the benefit of Kislj’s reports.



The Secretary of State’s response

18.

19.

The Secretary of State’s immediate response t@thew representations and the
judicial review claim came in the form of a letfeom the UK Border Agency
(“UKBA”) dated 11 October 2008. That stated thathe light of the appellant’s
previous immigration history the Secretary of Statauld not comply with the
usual policy of deferring removals pending the ouate of the claim. The letter
did not engage with the substance of the represemsa As a result the appellant
sought and obtained an injunction against remaweah fMr David Elvin QC on 13
October 2008. On 15 October 2008 the appellantem®tthe Secretary of State
asking why she was still in detention.

The Secretary of State responded to these newseagedions by letter dated 4
November 2008, refusing to accept those represensats a fresh claim. The
letter was included with the Secretary of State€knawledgment of service and
summary grounds of opposition dated 7 NovembererAfmphasising the
Immigration Judge’s rejection of AM’s credibilitythe letter of 4 November
continued:

“Nevertheless despite those adverse findings dfiloiléy your client's case
has again been reviewed in light of the medicaésswent and scar report.
However, it is noted that contrary to your assertibat the new objective
evidence supports your client's account, it is ddteat the scars referred to in
the report are slight and mainly restricted to gs and there is no clear
evidence that the scarring was obviously the resulbirture or detention...

Furthermore in considering your client’s failure recall how many of the
scars are caused it is contended that if your e been detained and
tortured as claimed, then the precise circumstanfefese events would
have been so searing as to have engraved themsetheding the date and
period of detention upon your client's memory, fhet that your client was
unable to recall the exact date and length of le¢erdion coupled with her
failure to recall the details of her alleged toeturas further damaged her
credibility...In the circumstances the medical assessment takesclient’s
case no further.

...In the circumstances it is considered that thengmand circumstances of
these late submissions, when taken together wehs#rious doubts about
your client’s credibility are just another attenipia long series of attempts to
frustrate your client’'s removal to Angola...

...Moreover, it should be pointed out the Home Off@@euntry Information
Policy Unit has the benefit of a wide range of sesr which includes
information provided by the United States Departinethe UNHCR,



20.

21.

22.

Amnesty International, the Refugee Council andRbeeign Commonwealth
Office. Therefore the situation in Angola is comgbamonitored, and in view
of the lack of independent corroborative evidemcgaur client’s case there is
no reason to believe that your client would suffarsecution from the
Angolan authorities.

Therefore in the absence of any independent couailiéig evidence from a
reliable source it is not accepted that your clibais experienced any
difficulties in Angola...”

The appellant’s claim for unlawful detention wassea by her solicitors’ letter
dated 1 December 2008 and her judicial review clams amended on 22
December to include it.

On 25 March 2009, following still further represainns, the Secretary of State,
whilst rejecting them, finally accepted that allethmaterial taken together
amounted to a fresh claim.

Evidence has been filed in these proceedings oalbefthe Secretary of State by
Angus MacDonald. In his statement he said —

“16. It is not discernible from the Secretary o&tsts records whether or not
the reviewer of the claimant’'s continued detentiawl taken into account the
Claimant’s further submissions of October 2008,ludimg the medical
evidence of the Helen Bamber Foundation. However4 dNovember 2008
the Defendant served the Claimant with a decisiefusing to treat the
Claimant’s further submissions of 9 October 200&dsesh claim, and the
Claimant’s detention was subsequently maintainddpages 1 and 2 of the
letter the Defendant also specifically considerad eejected the Claimant’s
assertion that she had been the victim of tortack #or the reasons set out in
the letter, | consider that the Claimant is noteaspn for whom detention is
unsuitable under UKBA's Enforcement InstructionsdaGuidance at
paragraph 55.10. This view was maintained in thereédary of state’s letter of
13 February 2009, including the previous findingsaspect of the Claimant’s
report purporting to show the Claimant is a victfrtorture...”

The legal framework

23.

There was no apparent difference between the paatigo the legal framework
relevant to this claim. Any differences arose amdpplication of the test.



24,

25.

26.

27.

28.

Thus, para 16(2) of Schedule 2 to the Immigratiah ¥971 gives the Secretary of
State the power to detain a person liable to beovexh from the country pending
a decision whether or not to give directions fanogal and pending removal in
pursuance of such directions. However, limitati@msthe analogous power of
detention under the 1971 Act's Schedule 3 (deportatases) as articulated by
Woolf J in R v. Governor of Durham Prison ex parte Hardial gbirj1984] 1
WLR 704 and distilled by Dyson LJ iR (I) v. SSHJ2002] EWCA Civ 888,
[2003] INLR 196 at [46] are equally applicable toh8dule 2 cases: and were
approved irR (Lumba) v. SSH[2011] UKSC 12, [2011] 2 WLR 671, see at [22]
per Lord Dyson JSC.

In this connection the Secretary of State has phbll policy guidance (the
Guidance), which, although it has the quality ofigyorather than law, can, where
that policy has not been applied, render the Saxyreif State liable for the tort of
false imprisonment. Thus the Secretary of Statblged to follow policy absent
good reason not to do so and, where the breaclasdrectly upon detention
may, by vitiating authority for detention, sound idamages for false
imprisonment: seeumbaandR (Kambadzi) v.SSH[2011] UKSC 23, [2011] 1

WLR 1299. Causation goes to damages not liabilitig).

The decision on such questions is for the couetfitand does not depend on the
application ofWednesburyrinciples of reviewR(A) v. SSH)2007] EWCA Civ
804 at [71]per Keene LJ, and\nam v. SSHI2010] EWAC Civ 1140 at [77per
Maurice Kay LJ.

At the liability stage, the burden of proving lawfass is on the Secretary of
State:Lumbaat [44].

So the issue in this case is whether the judgerighsto find (a) that there was no
independent evidence of torture, and (b) that, efvdrere was, there were in any
event very exceptional circumstances why detergfmuld have been maintained.

Independent evidence of torture

29.

In my judgment, Ms Kralj's reports constituted ipeéadent evidence of torture.
Ms Kralj was an independent expert. She was exipgedser own independent
views. As the judge himself said, her scarring regwovided independent
evidence of AM’s scarring, and that seven of tharsaovere consistent with



30.

31.

deliberately inflicted injury. If they were delikaely inflicted, who had inflicted
them? It may have been in theory possible that thene deliberately inflicted by
AM herself, or even by another person for somearagher than torture, but that
would not be likely. It was not a thesis that Maput forward. On the contrary,
it is evident from her assessment that she beli¢h@dAM had suffered torture
and rape and that those misfortunes had rendenethée'grossly traumatized”
woman that she found her to be, with “feelings eépl and intense shame and self
disgust”, “feelings of shame and stigmatizationidaa “fragile mental state”.
Those findings are Ms Kralj's interpretation of wishe found, they are not the
mere assertions of AM.

On the contrary, as Ms Kralj repeatedly observed] Avas reticent and
understated. As the judge himself rightly stated, KWlalj “believed the claimant”.
That belief, following an expert examination andessment, also constituted
independent evidence of torture. Ms Kralj's belighs her own independent
belief, even if it was in part based on AM’s accbudowever, the judge was
mistaken to suggest that such belief was merely @esult of “taking everything
she said at face value”. A fair reading of her repglainly went very much
further than that. If an independent expert’'s firgdi, expert opinion, and honest
belief (no one suggested that her belief was diteem honest) are to be refused
the status of independent evidence because, asinavgiably happen, to some
extent the expert starts with an account from hentc and patient, then
practically all meaning would be taken from theaclg important policy that, in
the absence of very exceptional circumstances stiggeotherwise, independent
evidence of torture makes the victim unsuitabledetention. That conclusion is a
fortiori where the independent expert is applyihg internationally recognised
Istanbul Protocol designed for the reporting on assessment of signs of torture.
A requirement of “evidence” is not the same asgairement of proof, conclusive
or otherwise. Whether evidence amounts to proofronparticular standard (and
the burden and standard of proof in asylum casesar high), is a matter of
weight and assessment.

The only reason ultimately given by the judge fot accepting Ms Kralj's reports

as independent evidence of torture is containgti@riast sentence of his para 24,
where he said: “But the report did not provide ieledent evidence that the
claimant had been torturdmcause that depended upon accepting the claimant’s
account how they were cause@mphasis added). If the judge was talking about
Ms Kralj's belief, that was plainly independent @emce, even if it depended in
part on formulating her opinion in the light of ABI'account. If, however, the
judge was referring to the “acceptance” by the &acy of State, that is neither a
matter of evidence, nor is it independent, andjtldge would be adding a new
requirement, not mentioned in the Guidance, toifyjutle Secretary of State’s

policy.



32.

| therefore conclude that, irrespective of whettiner burden of proof falls on the
Secretary of State or on AM, Ms Kralj's reports stiute independent evidence
that AM had been tortured.

“Very exceptional circumstances”

33.

34.

35.

On that basis, the next question which arises isthdr, despite that independent
evidence, there were here very exceptional circantsgs in favour of maintaining
AM'’s detention. In my judgment, there were not.

The judge considered that there were, which hearesfe¢o compendiously at the
end of para 27 of his judgment by saying: “The irdate background to the
receipt of these representations provided amplenmahto support detention very
exceptionally pending a decision on permissionplhafor judicial review”. It is
not entirely clear what factors the judge was tgkimto account in that sentence,
especially bearing in mind that the assessmenenf gxceptional circumstances
is ultimately for the court. However earlier in hjigdgment the judge had
mentioned such things as the Secretary of State&er@#on that the new
representations were a try-on when set againgbdbkground of the total failure
of AM’s asylum claim to date; the AIT’s view thatM\was totally lacking in
credibility; the previous refusal of bail on theognd of “a materially greater risk
of her absconding” (as Immigration Judge Khan hatdt); and Goldring J’'s view
that a previous judicial review claim (lodged inlyd@008) was totally without
merit and hopeless.

In this court Mr Jeremy Johnson QC for the SecyetdrState relied on similar
factors. However, such factors reflect the posibeforethe new representations
of 9 October 2008 and the new judicial review claifi0 October 2008 based on
those new representations had been made. Previdudifrad been (very largely)
unrepresented, had made no witness statement,aahddt been referred to the
Helen Bamber Foundation. Previously there had bedmealth assessment and no
report of scarring. Moreover, AM was neither aneaffer nor an absconder.
Despite what Immigration Judge Khan had said, déleesfreveal, stated on a single
sheet of paper dated 30 October 2008 produced bBAJKself, that AM had
reported 34 times, had reported late on a singteasacn, and had failed to report
(“No shows”) only 6 times, with the explanation ‘Bubject unwell” against at
least 4 of those times. Despite these facts, tioee®ey of State in her opposition
to bail had referred to the “risk of abscondingiidehad also erred (as the judge
had to remark) in saying that she had “presentidisa passport on arrival’. The
real complaint was that a notice had been issuéetdor having falsely obtained
a visitor’s visa, not for having presented a fgdassport.



36.

In my judgment, however understandable it may Haaen that the Secretary of
State was guided by the past results of AM’s uresgmted litigation as an asylum
seeker, she failed to give due regard to the sggmt change which had occurred
with the representations of 9 October and the Krafjorts. These had to be
considered on their own merits, however much scispti may have been
generated from the past, and on their own meritgag wrong to have described
them as a “try-on”. In any event, the Secretargtate did not at the time invoke
the exception of “very exceptional circumstancdstio not rely on subsequent
events for my conclusion that there were not hérese “very exceptional
circumstances” that could have justified a deparfuom policy, but merely point
out that my conclusion is at any rate consistetih Whe subsequent decisions of
the AIT to grant AM bail and of the FTT to allowresylum appeal.

Conclusion

37.

These were the reasons for which | therefore calecuat the hearing of this
appeal that the Secretary was in breach of hecyahd liable for the tort of false
imprisonment of AM. We announced our decision at tme, and also our
decision that liability commenced as from 24 Octa@@08, since we allowed two
weeks for the Secretary of State to consider heitipa in the light of the new
developments. We directed that both parties hadwertl to restore the matter
before a master of the Queen’s Bench Division heorto resolve any issue of
damages that they should be unable to agree.

Lord Justice Moses :

38.

| agree.

Mr Justice Briggs :

39.

| also agree.



