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ANNEX
VI EWs OF THE COWM TTEE AGAI NST TORTURE UNDER ARTI CLE 22,
PARAGRAPH 7, OF THE CONVENTI ON AGAI NST TORTURE AND OTHER
CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR PUNI SHVENT
- NI NETEENTH SESSI ON -
concer ni ng
Conmuni cation No. 57/1996
Submitted by: P.Q L. (name del eted)
(represented by counsel)
Al l eged victim The aut hor
State party concerned: Canada
Date of conmuni cati on: 10 October 1996

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment

Meeting on 17 Novenber 1997,

Havi ng concluded its consideration of conmunication No. 57/1996,
submtted to the Cormittee against Torture under article 22 of the Convention
agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treatnent or Puni shment,

Having taken into account all information nade available to it by the
aut hor of the communication, his representative and the State party,

Adopts the follow ng

Views under article 22, paragraph 7, of the Convention

1. The author of the comnmunication is P.QL., a Chinese national currently
under an order of deportation issued by the Canadian inmgration authorities.
He all eges that his deportation to China would constitute a violation by
Canada of article 3 of the Convention against Torture and O her Cruel, |nhuman
or Degrading Treatnent or Punishnent. He is represented by counsel

The facts as submitted by the author

2.1 P.QL. was born in 1974 in Viet Nam H s nother is Vietnanmese and his
father Chinese. He was three years old when his fanmly fled fromthe

Vi etnanese civil war to China. They left China in 1988, and the applicant has
been living in Canada with his famly since then
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2.2 Since 1990, P.Q L. has been convicted three times for robbery and
sentenced to terns of three nonths', six nonths', and, finally, three years
i mprisonment. Inmigration Canada i ssued a deportation order on 9 May 1995,
stating that P.QL. was a danger to public order. He should have been

rel eased on 26 April 1996, after serving his sentence of three years

i mprisonnment, but the inmgration authorities ordered that he be kept in jai
whil e awai ting expul sion

2.3 The author appealed to the Inm gration Conm ssion agai nst the
deportation order, but the appeal was dism ssed on 9 August 1995. He then
asked I nmgration Canada to review his case, but on 6 May 1996 the Mnistry of
I mm gration concluded that there was no risk of himbeing subject to torture
or inhuman treatnment by the Chinese authorities upon returning to China. Wth
this, it is submtted, all donestic renmedi es have been exhaust ed.

The conpl ai nt

3.1 The applicant argues that his Iife would be in danger should he return
to China. He states that there are substantial grounds for fearing that he
could be inprisoned and ill-treated by the Chinese authorities because of his
past convictions in Canada. He refers to the Chinese Crimnal Code, article 7
of which states that any crine conmitted outside China's territory is

puni shabl e, even if it has already been tried in the foreign country
concerned. He further states that acts of robbery are punished by

di sproportionate sentences such as 10 years or life inprisonment and even the
death penalty.

3.2 P.QL. also states that he fears persecution by the Chinese authorities
because of his Vietnanese origins. He states that minorities' rights are not
respected i n China.

3.3 The author refers to the existence of systematic violations of human

rights in China. In support of that assertion, he submits reports from
Amesty International referring, in particular, to arbitrary inprisonnment, the
use of torture and ill-treatnent of prisoners and the death penalty in China,

as well as to reports from Human Ri ghts Watch/ Asia and other institutions and
to newspaper articles.

3.4 He further states that China is not party to any treaty protecting human
rights which would pernmt himto address any United Nations body, and that it
woul d not, therefore, be possible for himto obtain any protection if his
rights were violated in China.

3.5 Finally, the applicant states that China is a conpletely unknown country
to hi mbecause he was very young when he cane to Canada. The parting caused
by the deportation would cause irreparable harmto himand his famly. The
aut hor produces affidavits fromnenbers of his family in support of this

al | egati on.
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State party's observations

4, On 4 Novenber 1996, the Conmittee, through its Special Rapporteur
transmtted the conmunication to the State party for comments and requested it
not to expel the author while his conmunication was under consideration by the
Conmi ttee.

5.1 By a note dated 14 March 1997, the State party chall enges the

adm ssibility of the comuni cation but also addresses the nmerits of the case.
It requests the Commttee, should it not find the conmunication inadm ssible,
to exam ne the comunication on its nmerits as soon as possible. It states
that the author has not been expell ed.

5.2 The State party notes that the comrunication dwells at I ength on the
di sturbing human rights situation in China but does not denonstrate any |ink
between the author's personal situation and the general situation in that
country. It recalls that the Conmittee's case | aw has established that a

di sturbing situation of human rights in a country does not in itself
constitute sufficient grounds for believing that the author of the

comuni cation woul d be personally at risk of being subjected to torture.

5.3 The State party enphasizes that neither in his conmunication to the
Committee against Torture nor in his subm ssions to the Canadian authorities
has the author clainmed to have been tortured, arrested, inprisoned or
subjected to ill-treatnent in China. He does not claimeither to have
participated in political activities or to be known to or sought by the

Chi nese authorities.

5.4 The State party notes that the author says he is afraid that, if he is
returned to China, he will be arrested and sentenced to life inprisonnent or
to death, or that he will be given a disproportionate sentence or subjected to
i nhuman treatnent under article 7 of the Chinese Crimnal Code, which deals
wi th the punishnment of crinmes conmitted outside China's territory. First of
all, the State party notes that protection under article 3 of the Convention
is not explicitly provided in cases of cruel, inhuman or degrading treatnent,
defined by article 16 of the Convention. According to the State party,
therefore, article 3 applies only to the nost serious forns of cruel, inhuman
or degrading treatnent, in other words, situations which threaten human
dignity. The State party also recalls that the Convention excludes fromthe
definition of torture “pain or suffering arising only from inherent in or
incidental to lawful sanctions”. Therefore, inprisonment and the norna
conditions of detention do not as such constitute torture as defined by the
Convention and interpreted by the Conmttee. Furthernore, the State party
expl ains that information obtained fromthe Canadi an Enbassy in China suggests
that the Chinese authorities will not retry a person for offences such as
those committed by the author in Canada. |In any case, the State party notes
that article 7 of the Chinese Crimnminal Code stipulates that the penalty wll
be either suspended or nmitigated if the person in question has already been
puni shed in the country where the crimnal act was committed. Since the

aut hor has been punished in Canada for his offences, punishment in China

(if any) would be mtigated. Moreover, according to article 150 of the

Chi nese Crim nal Code, theft acconpanied by threats, the use of force or
simlar neasures is punishable by 3 to 10 years' inprisonment. According to
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the State party, sentences of life inprisonnent or the death penalty may be

i nposed only where there are aggravating circunstances, if the victimis
seriously injured or killed, none of which apply to the case in question. The
State party therefore maintains that there is no objective proof that offences
such as those comitted by the author of the communication would entail the
death penalty or life inprisonment in China. The State al so points out that

it has not inforned the Chinese authorities of the author's convictions.

5.5 The State party notes that the docunentary evidence annexed to the
author's arguments deals, not with the application of article 7 of the Chinese
Crimnal Code, but with conditions of inprisonnment in China. It does not
support a prima facie conclusion that the author woul d be accused, sentenced
or inprisoned

5.6 The State party notes that the allegations submtted by the author to
the Mnistry of Inmmigration are essentially the same as those adduced in
support of his comunication to the Cormittee. It explains that the potentia
danger to the author, should he return to China, was examined by a specially
trained official of the Mnistry of Inmgration, who concluded that the
author's particular circunstances did not constitute grounds for believing
that he woul d be personally at risk of being subjected to i nhuman treatment or
di sproportionate sentences or of being executed in China. The Canadi an
Governnment refers to the case | aw of the Human Rights Committee, according to
which “it is generally for donestic courts to assess facts and evidence in a
particul ar case, and for appellate courts of States parties to review the
assessnment of such evidence by the lower courts. It is not for the Commttee
to question the evaluation of the evidence by the donmestic courts unless this
eval uation was mani festly arbitrary or anbunted to a denial of justice”. 1/
The State party nmintains that no proof of bad faith, manifest error or denia
of justice, that would justify the intervention of the Conmittee, has been
established in the case in question

5.7 In conclusion, the Canadi an Governnent asserts that the conmuni cation
shoul d be rejected because it does not establish substantial grounds,

prima facie and on the nerits, for believing that the author's expul sion to
Chi na woul d constitute a violation of article 3 of the Convention. It argues
that the nere denonstration of the situation of human rights in a country is
not initself sufficient to establish such substantial grounds. According to
the State party, the author's fear that he would be inprisoned or tortured
under article 7 of the Chinese Crimnal Code is not substantiated by the

evi dence submitted to the Conmmittee. The State party submits that this

evi dence does not provide substantial grounds for believing that article 7 of
the Chinese Crimnal Code would be applied in his case or that it would be
applied in the manner he alleges and with the consequences he suggests. The
State party asks the Commttee to reject the comruni cati on because it does not
establish the mni nrum basis necessary to ensure conmpatibility with article 22
of the Convention or, alternatively, because it is without nerit.

1/ Valentijn v. France, Comuni cation No. 584/1994, paragraph 5.3,
deci sion dated 22 July 1996




CAT/ C/ 19/ DI 57/ 1996
page 6

Comments by the author

6.1 Counsel for the author alleges that the State party has failed to

eval uate the author's argunents in an objective and equitable way. According
to counsel, international non-governmental organizations have confirmed the
exi stence of arbitrary detention, ill-treatnment of prisoners and regul ar use
of torture since 1993.

6.2 Counsel submits that the author would be automatically inprisoned,
retried and tortured under the Crim nal Code of the Republic of China.
Furthernore, since China is not a party to article 22 of the Convention, the
aut hor woul d not have recourse to the Cormittee as a nmeans of obtaining the
necessary protection. Counsel refers to the case of a Chinese national
expell ed by the United States after refusal of his application for politica
refugee status, who was fined on his return to China.

6.3 Counsel recalls that, in its observations on the occasion of the
presentation of the report of China, the Cormittee had expressed concern
about: (i) the failure to incorporate the crime of torture into the domestic
| egal system in ternms consistent with the definition contained in article 1
of the Convention; (ii) the assertions, drawn to the attention of the
Committee by non-governmental organizations, that torture occurred in China in
police stations and prisons; and (iii) the failure to provide access to |lega
counsel to persons at the earliest tinme of their contact with the authorities
and the allegations by some non-governnental organizations that incomuni cado
detention is still prevalent in China. Counsel concludes that the author has
thus sufficient reason to fear for his |life if he is returned to China. She
mai ntains that, even if the facts submitted to the Comrittee nmay give rise to
certain doubts, the Committee's role is to ensure the safety of the individua
concer ned.

6.4 Counsel submits that, for the follow ng reasons, the author would be
personally at risk if he were returned to China: (i) the author had been
deported from Viet Namto China when he was three years old; (ii) the Chinese
authorities are obviously aware of the reasons why Canada has requested a
travel document in the author's name; (iii) the Chinese authorities are also
aware of the author's conviction; (iv) the author will be turned over directly
to the Chinese authorities; (v) under article 7 of the Chinese Crimnal Code,
anot her sentence will be inposed; (vi) article 150 of the Code states that the
sentence may include the death penalty; and (vii) torture is comopn practice
in police stations and prisons in China.

6.5 Counsel argues that the author's deportation under current circunstances
woul d violate article 3 of the Convention and that its foreseeabl e consequence
woul d be to place himin genuine danger of torture.

6.6 In a subsequent letter, counsel denies that the author is a danger to
the public and argues that the Canadi an authorities' decision on that matter
was arbitrary, unreasonabl e and not supported by any evidence. She also

mai ntains that the Mnistry of Imrigration did not give the author's file
conpl etely i ndependent consideration and that the |egislation applied was very
recent.
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6.7 Counsel notes that the author has been living with his famly
since 10 February 1997 and submits docunents attesting to his rehabilitation
and reintegration into society.

Addi ti onal observations by the State party

7.1 The State party maintains that counsel's allegations that the author
woul d be automatically inprisoned and re-sentenced are gratuitous. According
to the State party, there is nothing to suggest that the Chinese authorities
are aware of the offence committed by the author and there is no evidence to
support the application and interpretation of article 7 of the Chinese

Crim nal Code suggested by counsel. The State party nmintains that the author
has failed to establish the existence of substantial grounds for believing
that he would be inprisoned and subjected to torture if he returned to China.

7.2 Wth regard to the question of whether the author constitutes a danger
to the public, the State party points out that this is not the issue before
the Committee.

The Commttee's adm ssibility decision

8. The Committee notes with satisfaction the State party's statenment that,
in accordance with the Conmittee's request, the author has not been expell ed.

9. Bef ore considering any of the allegations in a comunication, the

Commi ttee agai nst Torture nust deci de whether or not the communication is

adm ssi ble under article 22 of the Convention. The Committee has ascertai ned,
as it is required to do by article 22, paragraph 5, subparagraph (a), of the
Convention, that the same matter has not been, and is not being, exam ned
under another procedure of international investigation or settlement. It has
noted that all donestic renedies have been exhausted and that it is not,
therefore, precluded from considering the comunication under article 22,

par agraph 5, subparagraph (b). The Conmittee has found that there is no other
obstacle to the adm ssibility of the comruni cati on and has thus proceeded to
consider the case on its nerits.

Consi deration of the case on its nerits

10.1 The Committee has considered the comunication in the light of all the
informati on made available to it by the parties, in accordance with
article 22, paragraph 4, of the Convention

10.2 The issue before the Conmttee is whether or not the forced return of
the author to China would violate the obligation of Canada under article 3 of
the Convention not to expel a person to another State where there are
substantial grounds for believing that he would be in danger of being
subjected to torture

10.3 In reaching its decision, the Conmttee nust take into account al

rel evant considerations, pursuant to paragraph 2 of article 3, including the
exi stence of a consistent pattern of gross, flagrant or mass viol ations of
human rights. The aimof the determ nation, however, is to establish whether
the individual concerned would be personally at risk of being subjected to
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torture in the country to which he or she would return. It follows that the
exi stence of a consistent pattern of gross, flagrant or mass viol ations of
human rights in a country does not as such constitute sufficient grounds for
determining that a particular person would be in danger of being subjected to
torture upon his return to that country; additional grounds nust exist to show
that the individual concerned would be personally at risk. Simlarly, the
absence of a consistent pattern of gross violations of human rights does not
mean that a person cannot be considered to be in danger of being subjected to
torture in his or her specific circunstances.

10.4 The Committee notes that the author clains the protection of article 3
on the grounds that he is in danger of being arrested and retried for the

of fences which he comritted in Canada. However, he does not claimthat he has
participated in political activities in China, nor that he belongs to a
political, professional or social group targeted by the authorities for
repression or torture.

10.5 The Committee adds that, according to the information in its possession
there is no indication that the Chinese authorities intend to inprison the
aut hor because of his Canadi an convictions. On the contrary, the State party
has stated that judicial proceedings are not undertaken in such cases.

Mor eover, the Conmittee considers that, even if it were certain that the

aut hor woul d be arrested on his return to China because of his prior
convictions, the nere fact that he would be arrested and retried would not
constitute substantial grounds for believing that he would be in danger of
bei ng subjected to torture.

10.6 Furthernore, the Cormittee refers to the docunents subnmitted by the
author, in support of his request for repeal of the decision to revoke his

per manent resident status, which allegedly provide proof of his rehabilitation
and reintegration into Canadian society. The Committee notes that article 3
of the Convention authorizes it to determ ne whether return would expose a
person to the danger of being subjected to torture but that it is not
conpetent to determ ne whether or not the author is entitled to a residence
permit under a country's donestic |egislation

10.7 The Committee is aware of the seriousness of the human rights situation
in China, but, on the basis of the above, considers that the author has not
substantiated his claimthat he will be personally at risk of being subject to
torture if he is returned to China.

11. The Conmittee against Torture, acting under article 22, paragraph 7, of
the Convention against Torture and OGther Cruel, |nhuman or Degradi ng Treat nent
or Punishnment, is of the view that the situation as established by the

Conmi ttee does not reveal a breach of article 3 of the Convention

[Done in English, French, Russian and Spanish, the French text being the
original version.]



