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! E.g., Art. 186 Criminal Code - Bosnia and Herzegovina (Official Gazette 3/03) and
the Philippines’ Anti-Trafficking in Persons Act 2003, Republic Act No. 9208.

2 For the history of the various sides of the debate regarding the Protocol definition, see
Janice Raymond and Maka Marcovich, “Victory in Vienna” (Coalition Against Trafficking in
Women 2000); Ann Jordan, “UN Trafficking Protocol: Lost Opportunity to Protect the Rights of
Trafficked Persons’,  (Stop Traffic 2000); Jo Doezema, “Who Gets to Choose? : Coercion,
Consent and the UN Trafficking Protocol”, 10 Gender & Dev. 20 (2002); and
Dorchen Leidholdt, “Demand and the Debate” Conference Proceedings, Demand Dynamics:
The Forces of Demand in Global Sex Trafficking (Chicago, Illinois:  International Human
Rights Law Institute of DePaul University 2004).

The Special Rapporteur is using the term “end result” rather than “purpose” in order to
avoid begging the question of the requisite mental state that must be established in order to
establish that a person has engaged in an act of trafficking. Bosnia and Herzegovina, for
example, has adopted a negligence standard in defining the requisite mental state. Supra, note 1.

*  Where trafficking occurs without the use of one or more of the means set forth in
subparagraph (a) (as may be the case in child trafficking), then consent isirrelevant smply by
virtue of itslogical (not legal) irrelevance.

> Asthetravaux preparatoires makes clear, the Protocol isto be interpreted “without
prejudice to how States parties address prostitution in their respective domestic laws’. United
Nations document A/55/383/Add.1, paragraph 64.

The same logic extends to the choice between the term “pimp” and “manager”. Such
terms suggest a legitimacy and respect for human dignity in prostitution that is inconsistent with
the lived experiences of prostitutes, users and pimpsin actuality.

" These observations are based on the Special Rapporteur’s experiences as a legal
advocate for prostituted women in Bangladesh, as well as her experience as Special Rapporteur
on Trafficking. See also, Marina Barnard, “Violence and Vulnerability: ~ Conditions of Work
for Streetworking Prostitutes’” 15 (5) Sociology of Health and IlIness 683 (1993);  Jody Raphael
and Claudine O’ Leary, “Sisters Speak Out: ~ The Lives and Needs of Prostituted Women in
Chicago” (Chicago:  Center for Impact Research, 2002); M.H. Silbert and A.M. Pines,
“Victimization of Street Prostitutes’ 7 Victimology 122 (1987), MelissaFarley, et al.,
“Prostitution in Five Countries: ~ Violence and Post-Traumatic Stress Disorder” 8 (4) Feminism
and Psychology 405 (1998); Melissa Farley and Howard Barkan, “Prostitution, Violence
Against Women, and Posttraumatic Stress Disorder” 27 (3) Women and Health 37 (1998)
Evelyn Giobbe, “WHISPER Oral History Project” (Minneapolis: ~ 1987).

8 Bridget Anderson and Julia O’ Connell Davidson, “Is Trafficking in Human Beings
Demand Driven? ” (IOM 2003), p.9.

®  Oxford English Dictionary Online 2nd ed. (last visited 20 December 2005).

10 catharine A. MacKinnon, “ Pornography as Trafficking” 26 Mich. J. Intl. L. 993
(2005).
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" The same point holds with respect to concepts borrowed from migration theory such

as“push” and “pull” factors.

12 Of course, States parties should seek to penalize individuals and corporations that
employ and benefit from the use of trafficked labour. Regrettably, often governments
do not engage in the type of investigative or educational activities that would discourage
demand in many consumer markets. Instead, States are often wilfully blind to the use
of trafficked labour in the production of many consumer goods sold in their domestic
markets.

3 Anderson and O’ Connell Davidson, supra note 8, p. 23, table number 5, reporting that
between 77 per cent and 100 per cent of prostitute-users in a multi-country study were aware that
women were being trafficked into prostitution and, despite this knowledge, continued to engage
in the use of prostituted persons. Prostitute-users are often unable to make such distinctions
because they are motivated to construct a “fiction of mutuality around their encounters with
prostitutes’. Julia O’ Connell Davidson, “Eroticising Prostitute Use” in Roger Matthews and
Maggie O’ Neill (eds.), Prostitution (Ashgate, Dartmouth, 2003), pp. 209-210.

4 Recall that the means need not be employed by the prostitute-user, but instead may
have been used by athird party long before the instance of the use of prostituted persons at issue.
As noted above, there is little reason to believe that the prostitute-user would be capable of
differentiating prostitutes who have been subjected to such means and those who have not.
Supra, notes 13, 16. Anderson and O’ Connell Davidson, supra note 8, p. 26, where the authors
assume that prostitute-users' good intentions make it “much less likely” that they will engagein
commercia sex with trafficking victims. Thisassumptionisill-founded. It isextremely
difficult if not impossible as a practical matter for prostitute-users to avoid using trafficked
prostitutes, even if in good faith they attempt to do so. The logical implication is that
prostitute-users who wish to assure themselves that they will not engage in commercial sex with
atrafficking victim ought to desist in their use of prostituted persons altogether - for surely if
they are so well-intentioned, they would rather forego the experience of commercial sex than risk
inflicting a further tremendous harm upon the trafficking victim.

> Thisisnot to say that every man holds power over every woman in every situation of
socia or economic life, or that people of one sex never act in accordance with a gender
roletypically assigned to the other. It is simply to acknowledge that gender, as a socia
hierarchy, shapes social interactionsin various realms - and perhaps nowhere more so than in
prostitution.

16 ECPAT response to the questionnaire, p. 7, quoting Julia O’ Connell Davidson and
Julia Sanchez Taylor, “Child Prostitution and Sex Tourism in the Dominican Republic”

(ECPAT International, Bangkok, Thailand 1996) pp. 16-17.

7" Janice G. Raymond, “ Prostitution on Demand” 10 (10) Violence Against Women
1156, 1160 (2004).

8 Anderson and O’ Connell Davidson, supranote 7, p. 41.

This seems to be the understanding of supply adopted in Julia O’ Connell Davidson’'s
Sleeping with theenemy’?  Some Problems with Feminist Abolitionist Calls to Penalize
those who Buy Commercial Sex” 2 (1) Social Policy & Society 55, 59 (2003).

2 It should be noted that some anti-trafficking policy has been geared towards punishing
the victims, rather than targeting traffickers and demand.  Such measures are inconsistent with a
human rights approach to trafficking and violate States parties' obligations under the Protocol.
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2L GunillaEkberg, “The Swedish Law that Prohibits the Purchase of Sexual Services’ 10
(10) Violence Against Women 1187, 1205 (2004).

2. Dorchen Leidholdt and Hilary Sung-hee Seo, “Korea on Right Path to Fight Sex
Trade” The Korea Times (26 October 2004).

2 Philippines Anti-Trafficking in Persons Act, Republic Act No. 9208.

24" Chilean Crimina Code, article 367.

% U.S. Pub. L. No. 108-21, 117 Stat. 650 (2003).

% See, for example, the report of Budapest Group, “The Relationship Between
Organized Crime and Trafficking in Aliens’ (IOM Policy Development, Austria, 1999), finding
that 80 per cent of femal e prostitutes in Dutch brothels were trafficked into the Netherlands for
the purpose of the exploitation of prostitution. Cited in Raymond, supra, note 22.

2" Florida Statutes Annotated Section 796.09; Hawaii Statutes Section 663J-1, et seq.
See also, Illinois Predator Accountability Act, H.B. 1299, currently pending in the Illinois
legidlature.



