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I. THE MANDATE OF THE SPECIAL RAPPORTEUR

8, Following a2 recommendation made by the Sub-Commission on Prevention of
Diserimination and Protection of Minorities in its resolution 1983/20 of

5 September 1983, the Comsission on Human Rights gdopted on 15 March 1984 by

27 votes to 8, with 6 abstentions, resolution 1“8%f5ﬁ regarding the situatiom in
wﬁhmﬂlﬁfaﬂg by which, inter alis. it recommended to the Economic and Socisl Council
to reguest the Chsixman of the Com@irsion on Human Hights "o appoint an individual
of revognlzed international standing ss special rapporteur with the mendate to
examine the uwan rights situation in Afghsnistan, with s view to formulating
proposals which could contribute to ensuring full protection of the human righis
of all residents of the wcupt“W, hefore, during and after the withdrawsl of all
foreign forces, ... to seek velevant information from gpecialized agencies,
intergovermmentsl organizations end non-govermmental ovganizations, ... [and] to
gubmit a comprehensive report to the Gcmmissiom at its forty-firsd seassion®.

9. At itz firgt vegular esqiam of 1984, on 17 May, the Economic and Social
Council Ty resclu tlan 1%&4.ﬁ? endorsed; by 35 votes to 4, with 12 abstentiona,

the Commission's decision requesting th Chairman of the Commisgion on Human Hights
to appoint & Special Rapporteur with the mandate $n oxsmine the Inman rights
gituation in 4fgbanistan. '

10. Om 13 &un gugt 1}84, the Chairman of th& Commission on Hupan Bights at ite
fortieth session accordingly appointed Mr, Feliw Frmacora (Lustria)

Special Bapporteur on the human rights wlLLablUD in Afghanistan in,accor&anc@ with
Commission on Human Hights resolution 1984,
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12, The mandate which the Special Rapporteur of the Commission on Human Rights

is required to &wgc erge, pursuant to Commission resclution 1984755 and Council
resplution 1984/37 is the conaeguence of earlier and repsabed consideration of

the situation of hwmsn rights in Afghanistan within, inter alis, the Security
Council, the Gensral Assembly, the Commission on Human Rights and the Sub-Commission
on Prevention of Disciimination and Protection of Minorities.

1t may ke vecalled thaet the gituation in Afghsnistan hag besen con@’aﬂred i
18 Security Council, the Lcﬂe““‘ Asseubly, the Commission on Humen Hights an&
he Sub-Commission on Prevention of lecr;mlﬂation gud Frotection of Minorities
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1. Congideration of the question by the Commission on Human Rights

14. The Commission on Human Rights considered and also took action from 1980 to .
1983 under the item entitled "The right of peoples %o gelf-determination and its
application to peoples under colonial or alien domination or foreign occupaticn'
and adopted several resolutions relating.to’the’situation in Afghanistan. However,
in 1984, the Commission on Fuman Rights also congidered this guestion under the
agenda item entitled "Question of the violation of human rights and fundamental
freedoms in any part of the, world, with particular reference'to colonial and

other dependent countries and territories". In this connection it may be recalled
that following a recommendation made by the Sub-Commission on Prevention of
Discrimination and Protection of Minorities (resolution 1983/80 of 5 September 198%),
the Commission on Human Rights adopted resolution 1984/55 entitled "Question of

the violation of human rights and fundamental freedoms - Situation in Afghanistan'.

15. 'In 1981, 1982 and 1983, the Commission on Human Rights continued to consider
this question under the agenda item entitled "The right of peoples to self-
determination and its application tc peoples under colonial or alien domination
or foreign occupation". The Commission adopted resolutions 13 (¥XXVII), 1982/14
and 1983/7 of 6 March 1981, 25 February 1982 and 16 February 1983 respectively,
by whichy inter alia, it reaffirmed its most profound concern that the people-of
Afghanistan continued to be denied their right to self-determination and to determine
their own form of govermment and to choose their economic, political and socidl
system free from outside intervention, subversion, coercion or constraint of any
kind whatsoever; called ifor the immediate withdrawal of the foreign troops from
Afgh&ﬁistan; further called for a political settlement of the situation in
Afghanistan on the basis of the withdrawal of foreign troops and full respect

for the independence, sovereignty, territorial integrity and non-aligned status
of Afghanistan and strict observance of the principle of non-intervention and
non-interference; affirmed the ‘right of the Afghan refugees to return to their
homes in safety and honour and urged all concerned tn co-operate with the
Secretary-General in his efforts to promote a political solution in respect of
the situation in Afghanistan.

16. In 1984 at its fortieth session, the Commission on Human Rights again

considersd the situation in Afghanistan and adopted two resclutions. On

29 February 1984, it gdopted resolution 1984/10 by 31 votes to 8, with 4 abstentions,
by which it reaffirmed its most profound concern that the people of Afghanistan
continued to be denied their right to self-determination; called for the immediate
withdrawal of the foreign troops from Afghanistan; further called for a political
settlement of the situation in Afghanistan; affirmed the right of the Afghan
refugees to return to -their homes in safety and honour; urged all concerned to

work towards a settlement; and appealed to all States and national and international
organizations to extend humanitarian relief assistance.

17. At the same session, on 15 March 1984, following a recommendation by the
Sub~Commission on Frevention of Discrimination and Protection of Minorities, the
Commission on Human Rights adopted resolution 1984/55, by 27 votes-tc 8, with

6 abstentions, entitled "Question of the violation of human rights and fundamental
freedoms — situation in Afghanistan" by which it recommended to the Economic' and: '
Social Council the adoption of a draft resolution, calling for the appointment of

a -special rapporteur.

18. TIn the course of the fortieth session, at the 63rd meeting, on 16 March 1984,
the Chsirman of the Commission on Human Rights reminded the members that the '
Commission had decided not to take any action under the confidential procedure
established by Economic and Sccial Council resolution 1503 (XLVIII) with regard
to Afghanistan in view of the adoption by the Commission of the aforementioned
regolution at its 59th meeting.
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2. Considgration of the guestion by the Economic'and Social Council

19. At its first regular session in 1984, the Bconomic and Social Council, by
its;resolution 1984/37 entitled "Situation of human rights in Afghanistan',
endorsedy by 35 votes to 4 with 12 abstentions, the Commission's decision to
request the Chairman of the Commission on Human Rights to appoint a

Special Rapporteur with the mandate to examine the human rights situation in
Afghanistan, with a view to formulating proposals which could contribute to
enguring full protection of the human rights of all residents of the country,
before, during and after the withdrawal of all Forelgn forces. The resolution
reads as follows:

"The Fconomic and Socigl Council,

Mindful of resolution 1983/20 0

£
W e)s) 'D‘na':rnh'l'ﬂ on n'F' “1 cr\-w-.mw-nn*l- d Pr M4 3~
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ies and Commission

Septemoer 1983 of the Sub~-Commission
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4 4
5 March 1984,

5
on Human Rights resolution. 1984/55 of 1

v_l. Regu ests the Chalrman of the Commlss1on on Hhman Rights to app01nt
‘an individual of - recognized international standing as Special Rapporteur-
with the mandate to examine the human rights situation in Afghanistan, w1th
a view to formulating proposals which could contribute to ensuring full
protection of the human rights of all residents of the country, before,
~during and after the w1thdrawa1 of all foreign forces, - i

2 Authorlzes the Speolal Rapporteur to seek: relevant 1nformat10n from

gpecialized agencies, intergovernmental organlzatlons and, non—governmental
_organlzatlons'; o :

3. Reguests ube Special Rapporteur to submlt a Vomprehen31ve report to
the Commission at its forty-first session®.

20. Following the appointment of the Special Rapporteur by the -Commission on
Human Rights, the Sub-Commission on Prevention of Discrimination and Protection
of Minorities adopted resolution 1984/6 on 28 August 1984 by 13 votes to 4, with.
2 abstentions, Dby which it requested the Commission on Human Rights to ask its
. Special Rapporteur on Afghanistan also to investigate the human and material
losses resulting from the recent bombzrdments of the civilian ponulatlon and to
include his, flndlngs in hig report to the Commigsion.

B. The mandate of fhe Snucxal Rapporteur in reTatlon to”the mandate
of the Special Representative of the Seuretarv»General

‘élq In order to place the question within its proper conuext reFerence should
be made to the background of the two mandates.

tl,.,The mandate of the Special Representative of tﬁe Secretar#QGenenai L
pursuant to General Assembly resgolutions 3%5/37. 36/34 and 37/37

22., -As already noted, since 1980, the General Assembly has regularly pronounced -
itself on the principles involved and the action required with regard to the
situation in Afghanistan and its implications for international peace and security.
In pursuance of the various General Assembly resolutions the Secretary-General
and/br his Special Representative continue to engage in intensive efforts aimed

at facilitating negotiztions among the parties-concerned so as to achieve a-
political soluition.
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28.

Sub-Commissgion to interfere in Afghanistan's internsl affairs, subject its
heroic people to further tribulations and deflect them from the path they
had freely chosen in accordance with their right to self-determingtion.

"A detailed account of the real situation pertaining to human rights in
Afghanigtan had already been given before the Human Rights Committee but he
would reiterate once again that, since the events of 27 December 1979 when
the new revolutionary government had assumed power, genuine liberty of the
person, political liberty and equality of all citizens before the law,
irrespective of origin, had been guaranteed., A series of measuves of a
humanitarian nature had been taken with a view to ensuring the fundamental
rights and freedoms of the Afghan pezople. Those measures included the
abolition of all anti-democratic and inhumane laws and of arbitrary arrests,
persecutions and gearches, as well ag the guarantse of the right to life,
of gecurity for all, of respect for the principles of Islam and religious
rights, of protection of the family, and of the principle of peace and
revolutionary order in the country.

"Tn addition, the necessary conditioms for the exercise of the fundamental
rights and democratic freedoms had been introduced, including the right to
express one's opinion freely and openly, the right of association, the right
to hold peaceful demonstrations, the right to belong to social democratic
organizations, the right to work, the right to health, and social welfare
benefits for the elderly and disabled. Furthermore, scientific, technical,
cultural and artistic freedom, in line with the objectives of the revolution,
freedom of domicile, of correspondence, of telephone, telegraphic and other
communications, and the right to submit complaints, individually and
collectively, to the appropriate Government body, were all guaranteed and
set forth under chapter 2 of the fundamental principles of the Democratic
Republic of Afghanistan.

"Those humanitarian measures together with the economic and gocial
changes currently taking place were in keeping with the aspirations of the
Afghan people for a better life and explained why the Afghan Govermment was
receiving ever growing support from all strata of the population. The
Government's social and political measures continued to expand and the organs
of the people’s power continued to grow stronger. The new Afghanistan
continued to move forward, confident in a just and effective system which
would ensure a prosperous and happy life for its people.

"In the light of those considerations, his delegation condemned the draft
resolution as anti-Afghan and devoid of any political realism. If it were
adopted, his Government would treat it as null and void and would not regard
itself as bound by its terms". (B/CN.4/Sub.2/1983/R.%0, paras. 93~97)

Following the adoption of Commission resolution 1984/55 calling for the

appointment of a special rapporteur on the situation in Afghanistan, the Obsgerver
for Afghanistan stated that:

"His Govermment had demonstrated its full co-operation with the Commission and
provided the necessary explanations and details concerning the promoction and
protection of human rights in Afghanistan and the specific and effective
humanitarian and economic and social measures it had consistently taken
following the victory of the reveolution. Fully respecting the rights,
democratic freedomg, dignity and honour of Afghan citizens, it was guiding
Afghan society towards peace, freedom, democracy, equality, progress and
Justice. In the light of those explanations and of the long-standing fact
that no argument or evidence could be adduced againgt Afghanistan, the only
reasonable decision the Comumission could take would be to cease imwediately
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an unjustitied consideraltion of the so-called 'situwation of human rights in
Afghanistan', where all rights and democralic Ireedoms were fully guaranteed,
and to put an end to all injuvicws sod fendentious manceuvres to misuse the
situation in &fghanistan for political ends. Auy other decision would run
counter to established procedure and the generally recognized norms of
international law. g :

"His delegation was entitled to hope ... that the Commission would end all
attempts to question his cowntyy's faithful protection and promotion of

mman rights and fundamental frecdoms, and gupport his Govarmment's humanitarian
meagures to builld a flourishing and just soclely, free from exploitation. His
delegation was £irmly oppoeed to Comuisgion resolution 1984/j_, the relevand
decision of the Commission and any misuse of the gitdation for political ends.
Such a resclution and decigion failed to take account of the true situation in
ﬂf?“aﬂi ihan and were prejudicial to established procedures; hey were in no
“way binding on his Government, which rmnuﬁde“ud them unlawful, null and void,
politically injuricus and morally hypocoritical'. (m/ow, 4/1984/nhu6;y paras. WE}

29. Prior to the adoption by the Rconomic and Social Council of the draft resolution
submitied by the Commission on Human h1ULts. the fellowing %tdtpm‘ﬂt way made !

"The Obgerver for Afghanistan said that his dnlogmnlon ‘had already had
occasion to explain in detail,; in the Commission on Human Hights and in the
Beoond Committee, the reasons wh" the Democratic Republic of Afghanistan strongly
objected to the “dO’xJOh of draft resolution XIV, Pirstly, consideration of
the so-called situation of aumen rights in Afghanistan by the Bconomic and
Social Council and the Commigsion on Fumen Rights wes a clear violation of the

“Charter of ihe United Netions, and particularly of Lf\lhiﬁ 2, paragraph 7, and
therefqre‘oomstitu%ﬂﬁ gren interference in the country's 1n+nrn 1 ralfairs.
Secondly, the practice ot considering that artificial lssue in open meetings,

~while the matiﬂr‘xas #hill under discussion in clossd.meetings of the
Sub-Commisaion on Prevention of Discrimination and Protection of Mlnorl’rlesk
ran counter te the procedure adopted by the Council in its

resolution 150% ( hV]liﬁu Thivdly, wder rule 77 of the rulesg of prgae&ure

cand other terms of reference of the funcltivnal commissions of the Counecil,
only the Council itself conld amend these rules: the commissions ocould
temporarily suspend some of the provisions, but only for a specific purpo%e'
and in the absence of objesetions. Fourithly, the sponsors of drsft :
resolution XIV « nmamely, the United Kinglem and its allies - were motivated
by political considerations end not by coneern for the haman rights of the

Afghan people, since they chose to ignore the sincere and determined efforts
made by the Afghan Government . to ensure full protection of those rights..
Fifthly, ivresponsible and increasing recouvse to the. procedure of appointing
special rapporteurs should be a cause of concern to. all States Members of the
Tnited ¥atione which might ome day fall viebtim to Oimilar defamatory tactics
because of their independent and anti-imperislist policy. BSixthly, the
submission of the dralt resolution at a time when the indirect negotiations
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‘between Afghanistan and Pakistan, through the representative of the
Secretary-General, had entered a very sensitive and delicate stage might
have been intended to harm the process of confidence-~building and to
torpedo the negotiations themselves. Seventhly, the appointment of a
special rapporteur could in no way serve the interests being promoted by
the sponsors of the draft resolution, since the Afghan Government would be
unable to co—-operate in any way in the implementation of a rescolution that
had been adopted over its strong objection.

"In conclusion, he said that his country would not congider itself
bound by the provisions ¢f draft resolution XIV, if it was adopted, and
should not be expected to co-~operate in its implementation'.

(B/CN.4/1984/%R..20, pp. 5-6)

30. The Special Rapporteur has alsgo noted a telegram dated 28 August 1981,
addressed to the Sub-Commission on Prevention of Discrimination and Protection
of Minorities by the Ministry of Foreign Affairs of Afghanistan, setting out
further views of the Govermment of Afghanistan on the question of human rights
in Afghanistan, as follows:

"The Democratic Republic of Afghanistan deems it its prime duty to
safeguard and regpect human rights and its general principles. The
fundamental principles of the Democratic Republic of Afghanistan, which
are regarded as the working constitution of the nation at present, attach
great significance to the respect and observance of human dignity as an
obligation of the State. As you are well aware, in the wake of the new
revolutionary phase of the April revolution, a series of infinitely
humanistic measures have besen adopted by the State. The proclamation of
general amnesty, forgiveness and mercy shown by the popular Government of
Afghanistan to those who are engaged in the activities against the gains of

our revolution, as well as even the pardon of those terrorists and mercenaries

who have intermittently resorted to armed feud and atrocities with a view
to disturbing the peace and tranquility of the people and nation, will
unequivocally bear witness to this claim. The decree of general amnesty
issued by the State provides the possibility for the misled and deceived

compatriots, who have embarked upon the anti-people and subversive brutalities,

to trust and rely on the humanitarian demeanour of the Afghan Democratic

State and refrain from their acts of arson and sabotage and to take advantage

of the benefits of this particular decree. The humanistic behaviour of the
State has had an appreciative and approbationary impact upon the dozens of
foreign journalists and representatives of international organizations when
they obsérved living conditions of detainees in Afghanistan. However, it is
worth mentioning that a limited number of subservients and alien hirelings
who are engaged in [encOuraging] chaos and turmoil to endanger the innocent
life of the people and the enviromment have been apprehended in batches and
tried shortly afterwards in accordance with the legal and lawful norms and
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criteria of the Afghan State, while the respective court also found them’
guilty on the basis of irrefutable evidence. Scme of such culprits who
expressed their compunction and pleaded guilty have been forgiven. A

number of them, of course with lessér crimes, have been sentenced to
short-term incarcerations, but a very few of the convicts who had
perpetrated unpardonably bloody activites against the innocent people J..
[words appear to be missing in the text of the telegram] ... the evaluation
of their relative dossiers and the-trial in accordance with the law of the
land. It is to be stated that the death sentence still constitutes a
statutory part of the Afghan judicial system. The execution of such criminals
is undoubtedly not only indicative of the State's struggle against terrorism

. -and. plunder, but also is demonstrative of the strong position of the

Government in defence and protection of the human rights of its citizens,
particularly the right to live in peace and have their llves and property
protected by law. -

"Wotwithstanding all thie leniency of the State, some of the
international organizations, like Amnesty International, etc., are desirous
to misguse the situation and endeavour to confuse and poison the public
minds and deviate them from the realization of human rights. They make
every effort to mislead and estrange the public opinion thriough correspondence
and publicity concerning the loyalty of the Democratic Republic of

‘Afghanistan towards human rights. It is therefore requested that the

Commission on Human Rights expeditiously hinder such measures and, in lieu,
«+v+ provide the ground for our humanistic steps towards the defence of

~~:_human rlghts and our antagonlsm to terrorlbm, incendiarisem and anarchlsm.

31.

w”The Democratlc Republlc of Afghanlstan is seriocusly against such
untoward attemptis at -all kinds of international forums. But those quarters
longing to misuse this attitude in view of any political tendencles Wlll '
themselves be held responsible feor any mishap".

The Special Rapporteur has also taken note of the follow1ng subm1331on by ‘

the Government .of Afghanlstan, datea 29 May 1884:

:.A -l s

: w”The;ﬂatlonaledemocratlc Aprll Revolution of 1978 has put an end

- forever: to the cruel and inhuman treatment of the people of Afghanistan

by ‘the authorities, which was commonly practised during the reign of previous
despotic regimes. Due to the inhuman and despotic nature of the social

» gystem they represénted the authoritieés concerned of the pre-revolution
- Governments were continuously violating the human rights of the masses.
©+ Only after the ftriumph of the April Revolution the democratic legality and

the .order of law were ensured in the country. The Government of the

:Democratic Republic of Afghanistan pays great respect for the human rights

in the country and in the world as a whole.

"The Fundamental Principles of the Democratic Republic.of Afghanistan
which serves as an interim constitution of the country guarantees all
fundamental rights and freedoms of all the citizens in Afghanistan. The
Party and the govermnment organs are sincerely striving for the implemerntation
of law and regulations and spare no effort in promoting and protecting the
interests of the people including their human rights. The Penal Code of the
country embodied sertain provisions which provided for the punishment of
state officials:guilty of abuse of power, specially for thHose who are
guilty of torture and other forms of cruel and inhuman punishment.
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"Grounds for arrests and detention are determined by law and regulations.
No one is arrested or w111 be’'arrested unless permitted by law. No one is
arbitrarily arrested ‘in the State., Duratlon of detention is fixed by law, it
cannot be extended without perm1331on ‘of the authorlzed courts. The’trlal
procedure is also [superv1sed] ky the Government of the ‘Demdcratic Republic of
Afghanlstan. The law has” prov1ded for a fair trial for every accused person.
Administrative’ detentlon to prevent the commission of crime, including during
a state of emergency or exception is’ covered by law. No one has beeri kept
under détention by the’ *Juthorities “without proper authorlzatlon, either by
law or by the order of the authorlzed courts.

"Very strict legal measures are: provided by law for-abduction. The
Government has resdlutely cdondemned such practlcee without any dlstlnction.,

e are very pleased to state that arbitrary or summary executlons do not
exist in the Republic. The Government and the judicial adthorities of the
Democratic Republic of Afghanistan; on the basis of directives of Babrak Karmal,
General Secretary of the PDPA CC and Presidént of the RC, practise the utmost
restraint to avoid sentencing anyone to death. On many occasions,. the Presidium
of the RC has pardoned criminals who were sentenced to death:by courts. "Only
in some cases those crlmlnals who have repeatedly and intentionally committed
unforgiveable crimes which have resulted in the'loss of life and great economic
and social damage to our country and people mlght be executed. However in
spite of the serious crimes committed by: such™ériminals a llmlted number of
executlons have taken place.' B

"T£ should be added that the State organs arée trying to reduce the number
of executions and abolish capital punishment in Afghanistan. It is the
imperialist and reaetlonary regxmeq of the'region, which through seduction

“are provoking some-'of* ‘our people to commit ‘erimes against their people, revolt
and shed the blood of their brothers. We are sGre that the fate of those who
murder others in cold blood cannot be determined differently in any other society.”

32. Essentially ‘the Fépresentatives of Afghanistan in the various forums maintained
that the mandate of the Special Rapporteur was uawarranted by the facts oft the
situation in Afghanlstan. Measures had been taken since December 1979 with a view
to ensuring fundamental flghts and freedoms including protection of individuals
against abuse of theé most Ffundamental rlghts of Tiberty and security of person, the
family, rellglon and other rlghts, rncludlngieconomlc, social and cultural rights.
References to this aim wereé made'ln chapter 2 of Flindamental Principles of the
Democratic” Republic of Afghanlstan. In additibnys it was maintained that the mandate
of the Speelal Rapporteur constitiited a'wviclxtion of Article 2, paragraph 7, of the
Charter since it was tantamount to' intérfereride: in the 1nternal affairs of Afghanistan.
Finally it  was maintained that: the- ‘reselution testablishing the mandate:.of the
Special HRappoérteur was politically motivated'and did not concern 1tself ‘with human
rights. : .

"+ D, ' Article 2, paragraph 7, of the Charter.of” the Uniited Nations and the
mandate of the Spe01a1 Rapporteur

33, The representatlve of Afghanistan, in addre551ng himself to the resclution
setting out the mandate of the Special Rapporteur, referred to Article- 2,
paragraph 7, of the Charter. The experienceé of.the Special Rapporteuruinvmandates
such as his present one, recalls references made in similar situations by ..
representatives of Governments whose human rights situation was the subject

of similar pronouncements. In particular, reference is made to the study by
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Mr. Felix Ermacora on human rights and domestic jurisdiction ¥/ which deals with
the problem of the application of Article 2, paragraph 7, of the Charter of the
United Nations.

34, In the report of the United Nations Commission on the Racial Situation in
the Union of South Africa (4/2505), it is stated that the

Meas unlversal right of study and recommendation is absolutely 1ncontestab1a
with regard to general problems of human rights and particularly those
protectlng against discrimination ...

"The exercise of the functions and powers conferred on the Assembly and
its subsidiary organs by the Charter does not constitute an intervention
prohibited by Article 2, paragraph 7 of the Charter.

"894 (ii) The Commission is convinced that this interpretation, which it
~believes to be legally correct and which has been confirmed by the invariable
practice of the General Assembly, also serves the cause of peace and the
legitimate aspirations of mankind, The study which it has carried out has
enabled it to. appreciate the serious dangers of a problem such as this, not
only to'the social equilibrium of the countries concerned, but also friendship
and peace among nations. The Commission therefore conslders that in such
cases the Assembly is not merely exercising a right, but actually fulfilling
a duty in using its functions and powers under the Charter."

35. The Special Rapporteur, in the present case, can only agree with the opinions
expressed in the said documents and further expresses the view that such a study
of a human rights situation which has been the subject of "reports of extensive
human rights v1olatlons" camnot ‘be contrary to Artlcle 2, paragraph 7, of the
Charter.

. Interpretation and methodolqu followed by
the Bpecial Rapporteur

36, With a view to implementing resolution 1984/55, the Special Rapporteur . ,
addressed himself to the Minister for Foreign Affairs of Afghanistan as follows'
in a letter dated 13 August 1984:

"I have the honour to refer to Economic and Social Council
. -resolution 1984/37 concerning the human rights situation in Afghanistan,
of which the text is attached, and to inform Your Excellency that I haveé
been designated by the Chairman of the Commission on Human Rights as
Special Repporteur under the terms of that resolution.

¥*/ Hague Academy of International Law, Recueil des Cours, 1968,'i1; vol. 124,
Leyden, AW, SIJTHOFF, 1969.




E/CN.4/1985/21
page 12

"In accepting.to serve as Special Rapporteur of the Compmisgion on, Human
-Rights on: the issue under consideration, I am fully aware of the important
and demanding responsibilities with which the Commission has entrusted me.

I would like to assure Your Excellency that I intend to carry out my mandate
in-the most impartial and objective manner. I shall endeavour to base my
report on the most precise and accurate information.  In this connection,
a primary and most valuable source of information would undoubtedly be

- Your Excellency'’s Government.

"hile I have taken note of the position of Your Excellency's Government
as stated at the fortieth session of the Commission on Human Rights, Your
Excellency should know that I would be most grateful if I wene.to receive
the co=cperation of Your Excellency's Government in order to enmnsure that
the Commission is presented with a comprehensive picture of the human rights
situation in Afghanistan.

"In order to discharge my responsibilities, it would of course be most
important to establish direct contacts with the authorities cqncerned. In
this connection, I would wish, with the co-operation of* Your Excellency'’s
Government, to visit Afghanistan as soon as possible -and would like to
suggest that such a visit take place between October and December 1984. I
would, therefore, be most.grateful if Your Excellency could utilize his good
offices in:facilitating arrangements for such a visit. I would hope to
discuss the modalities of my visit and matters pertaining to its itinerary
either with Your Excellency or with representatives of the Permanent Mission
of Afghanistan in Geneva."

37. The Special Rapporteur informed himself on the situation of human rights in
Afghanistan .to the best of his ability from available sources.. To this end, and
since no reply was received from the Government that might have facilitated access
to the country, he undertook a visit to the northern region of Pakistan, where
hundreds of thousands_of Afghans.are concentrated, several of whom have recent
experience of the s1tuatlon in their country. T

38. Upon the completion of his visit to Pakistan, the Special Rapporteur transmitted
the following letter dated 4 January 1985 to the Minister for Foreign Affairs of
Afghanistan:

"I have the honour to refer to my letter of 13 August 1984 by which I
informed Your Excellency of my designation by the Chairman of the Commission
‘on- Human Rights as Special Rapporteur under the terms of Economic and Social
Council resolution 1984/37 concerning the human FthtS situation in .
Afghanistan.

"Tn that letter, I expressed my desire to carry out my mandate in the
most impartial and objective manner. I also stressed the importance of
establishing direct contact with the authorities concerned. I furthér -

.rewpressed the hope that your Government would extend its co-operation and
suggested that a visit to Afghanistan take place betwecn Oc»obep and
December 1984.

"Subsequent to my above-mentioned letter and in implementation of my
mandate, I have received information relating te the situation of human
rights in Afghanistan including information communicated to me personally
by a number of Afghan citizens and other persons. I feel it is my duty to
let Your Excellency know that the information I have received includes
allegations of violations of human rights, some of which I am compelled to
communicate to Your Excellency.
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"These allezations are the follouing:

The nonareupect of the prov1hlon of the In éfnatiohél‘C6venant
SR on Civil and Political Rights, in particular the systematic
application of" torture: duwlug interrogotion of persons suspected
: of ‘oppusition to Govcrnngnc pollcy,

ot

“Lar;em scale disappearances of persons taken into cu’uody,

'
VI

°y>LomaLLc dlSCTlMLnathD against perscns not adhering to the

People's Democratic Party of Afghanistan,

The non=respect of the provisions of the Geneva Convention relative

Lo the Treatment of Prisoners of War and the Geneva Convention

relative Lo the Protection of Civilian Persons in Tine ol War .of

12 Aumust 1949.

"In view of the serious nature of these allegations, the co-operation of

Your Government would seem to be of maijor impoptance As L stated in my
letter to .Your Bxcellency of 13 Aupust 4904, I am .auwars c,gf the position of
Your Execellency's. Government as stabed at bthe fortleuh.oession of the
Comnission on Human Rights. However, I feel compelled to relterate my
invitation to Your Excellency's Government to-extend its co-operation to
ensure that the Commission is presented with the most complete and accurate
information available.¥

39. Having recblved no response from the uoveW'ment Lo his LeLLer of - .
13 August 1984 and 4 January 1985, the Special Rapporteur was unab'e to buneflt
from the co-coperation of the Government of Afghanistan, and has therefore, becn
unable to visit the country to date. Despite this lack of co«operation, the
Speclal Rapporteur was able, through the sources available to him, to carry out

a thorough appraisal of the factual human rights situation prevailing in
Afghanistan. - . .

40; ~The purpose of the present erxamination is to thfow.lightvon the human rights
situation in Afghanistan in its totality; thus individual cases and allegations
referred to in this report are, regardless of their importance for individuals
and viectims, mere examples upon which a total appreciation is based.
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IT. BACKGROUND

A. BSurvey of recent historical events having a bearing on human rights issues

41. As stated in the preceding chapter, the Special Rapporteur derives his mandate
from resolution 1984/37 of the Council. Having noted the point of view expressed

by representatives of Afghanistan in various forums, the Special Rapporteur considers
that his report would not be comprehensive without a description of events in
Afghanistan in recent years, which, it is alleged, gave rise to the reports of

human rights violations which led to his mandate being established.

42. It has been held that the political situation in Afghanistan is a cause of
concern for human rights in the country; it has been also maintained that this same
situation was precisely intended to safeguard and, improve the human rights situation
there. It is therefore necessary to recall the principal political developments in
Afghanistan for a better understanding of the present situation.

4%, According to a cemsus.carried out in 1979, the population of Afghanistan is
15.5 million of whom about: 913,000.1ived in Kabul. 1/ However, the influx of .
people from rural.areas has led to a considerable increase in the population of
Kabul since 1979. The majority of.the total work-force is engaged in agriculture
(61.3 per cent), the services sector (19.4 per cent), food industries (11 per cent)
and prade (3.6 per cent). The population is made up of a number of ethnic groups,
the largest being the Pashto, the Hazaras and the Tadzhik. The principal religion
in Afghanistan is Islam, which is followed by some 99 per cent of the population, g/

44. The heteroethnic character of the country and its geographical configuration
have marked the history of Afghanistan with conflicts among the various tribes from
time to time and between the tribes themselves and the central Government. Since
the nineteenth century, in particular, Afghanistan acquired a certain strategic
importance which attracted interest on the part of external powers.. )

45. Without embarking on the hoary debate as to how the Afghan State came into
existence (whether with the designation of Ahmad Shah Durrani in 1747 or that of
Abdul Rahman in 1880), what we need to determine at this stage is the level of
importance of Muslim law and tribal customs as the basis of the Afghan institutions
in a multiracial State dominated by the Pashto. The system of political organization
of the Pashto tribes is based on assemblies of elders known as jirgah, which range

1/ Afghanistan, State Planning Committee, "Preliminary results of the first
Afghan population census", Publication No. 1 (Central Statistics Office, 1980).

g/ In his book entitled "La Cité des murmures: 1l'enjeu Afghan',
Jean-Christophe Victor lists the main ethnic groups in Afghanistan as follows:
Pashto (6 million living in Afghanistan = religion: Sunni Muslims of the
Hanafi rite); Tadzhik (approximately 4 million = religion: Hanati Sunnites);
Hazaras (approximately 1.5 million - religion: Shi‘ite Muslim); Aimaq.(approximately
800,000 - religion: Hanafi Sunnite); Uzbeks (approximately 1.5 million - religion:
Hanafi Sunnite); Turkmen (épproximately 450,000 = religion: Hanafi Sunnite); ,
Nuristani (approximately 120,000 = religion: Hanafi Sunnite, since the end of the
nineteenth century); Baluchis (100,000 in Afghanistan - religion: Hanafi Sunnite).
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' from the family gathering to the Loya Jirgah, an assembly of all the Pashto tribes,
which played a decisive role in appointing the monarch and in ratifying major State
" decisions or various constitutional amendments. Traditionally, internal conflicts
have been dealt with since 1921 before the Loya Jirgah, which was convened in 1924,
1928, 1930, 1941 and 1964. 3/

46. Throughout Afghan history and up to the time of the adoption of the Constitution
of 1964, Afghanistan's institutions, whether based on written instruments or not,
derived from a type of government based mainly on the consensus of the community
directed by a monarch whose main mission was to ensure the observance of the shari'a
(Muslim canon law, the basis of Muslim law). From 1964 onwards, the institutions
were adapted to the requirements of modernization of the country, and in actual fact,
while leaving a preponderant place to Islam, a distinction was established between
the executive power and the functions of the traditional monarch, thus reconciling
tradition and modernism. As is indicated in the preamble to the Constitution on

1 October 1964, a number of basic principles were laid down (justice, equality,
respect for human dignity, polltlcal, economic and social democracy) with a view to
‘the organization of national life in Afghanistan in accordance with the requ1rements
of the day and on the basis of the nationfs historic and cultural background. 2/

A7. In an analysis of the formation of the Afghan State, Mr. Gilles Rossignol
describes the two major periods in the history of Afghan institutions: wup to 1919,
they were directly inspired by the Pashto customary law and muslim tradition, but
not crystallized in any instrument. From 1919 on, various experiments were tried
out to reconcile tradition and aspirations tomodernismin legal instruments. The
author concludes that it would not seem unfair to suggest that institutional trends
up to 1978 had helped to widen the gap between prescnt day reality and the traditional
Afghan society, which was stubbornly opposed to any State intervention, and legal
thinking confined to the few circles in the capital. In April 1978, the

Afghan communists took over power. t was to be revolt ... and the upheaval was so0
great, and the imposed ideology so alien to the society and its attachment to Islam,
that the central powers found themselves isolated, cut off from their traditional
roots ... It was then that the opposition movenments made their presence felt and
organized themselves. 4/

48. Afghanistan witnessed the development of political and administrative
institutions under the various monarchs who followed one after another up to 1973.
Although it seems difficult to describe the Afghan national entity in terms of
existing particularisms, it can be roughly divided into five main periods:

(a) Up to 1880, the period was marked by a dynastic succession in which the
institutions were in the hands of the royal power which governed in accordance '
with the principles of sharifa but in which authority depended on the autonomy of
‘the various ethnic groups in relation to the Pashto tribes.

(b) From 1880 to 1919, with the conquest of power by King Abdul Rahman Khan,
under whose reign certain reforms took place together with genuine political and
administrative organization (both civil - Mulki = and military - Nezami). As a
result of his great firmness and the support he succeeded in obtaining from the
all-powerful religious authorities (the Mullahs), King Abdul Rahman began to
transfqrm the Afghan State and to achieve internal sovereignty.  However .in.

3/ See Afghanistan, la colonisation impossible, Paris, Editions du CERF, 1984;
Jean=Christophe Victor, La Cité des murmures: l'enjeu afghan, Paris, Editions
Lattes, 1983; and Michelle and Robin Poulton, L'Afghanistan, Paris, Collection
Que sais=je?, PUF, 1981.

4/ Afghanistan, la colonisation impossible, Paris, Editions du CERF, 1984.
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xorelgn pol*Cy the'Klng entirely abandoned his sovereigntynto.Great: Britain, which . .
took "it" ovcr in. 1mp1ementatlon ‘of the-Treaty of Gandamak signed-in. 1878 with

King’ Yaqub. "On’ fhe death’ of "Abdul ‘Rahman. in. 1901, his-son'Habibuliah who succeeded
him ¢éntihued until-his death in 1919 to:carry on the'poliey.of. reform with. great .
caution, endeavouring, in order to maintain his authority, to: leave. suff1c1ent
autonomy to the clans xor tne setblenent of their dlfferences.

(e) r‘he thiwvd: peflod fl91° l?{j) opened up the way to the establlshment of a, ,
constibutiondl ‘monarchy with the installation, for the first time in the history Qf,,x
Afghan' institutions of basic reforms by King Amanuilah and the signing of the
Treaty of "Rawalpindiin August 1919, by which Afghanistan recovered its.external.
autonémy.’ 'In 1921, Amanullah promulgated an instrument regulating the Afghan. .. . ..
institutions by separating the power of the.monarch and these of the executive. y

A State Cotncil,an-audit offite and local assemblies were seb up. On, the ba51s of o
the 199’1 hbf"hwmq : I{|nr~_- Amanmllah in Al‘\‘-’"lv TQQﬁ Jissued a constitutional text wh‘:nh

was submitted. to the: Loya Jirgah:but was not’ applled, since all these measures,..
including an: atcempt to- brlng about the emancipation of women, pre01p1tated hls .
~downfall . in 1929.. In 1931 his successor- promulgated the first. Afghan Constltutlon R
which provided for .the installation of a National Council - a sort of Chamber of .
Deputles - and an Upper Chamber. Islam was proclaimed as the State religion and

the sharita constiftutes the basis of the country's legislation. - The King. as,
religious authority for practical purposes held all the executive authority, the
legislative playing a more or less adVLsory role. A new Constitution was promulgated
in 1964 under which .the King appointed the Government and shared the executive .
functions with-it. ' The initiative in legislative matters belonged to the. Government
Parliamenti-and the Supreme Court, the highest judicial body. The iinstitutionalized
Loya: dirgah was. consulted on matters of a general nature in the event. of Constltutlonal
amendments. and-succession.. It should .be noted that the Constitution of.1964, by
authorizing.bhevformation'or polltloal movements made it possible to eet_gp the. o,
Afghan: People’s Demoeratic Party.(PDPA), which brought together the Khalq’andithe;"A
Parsham. :The. .failure -once agaln of this attempt to build up parliamentary G
institutlons egan be attributed to the 1n90381blllty of applying systems of values not
in keepingrwith a-traditional view that is r651stant to any change. The ., 6 . . :
1931 Constitution, rounded off by the more 1moortant one of 1964, had, the v1rtue of
getting up institutions which took account of the need for reform and the

traditional ‘religious values,. fundamentalily transforming. Afghan society and thus
opening up a breach:which led to the proclamablon of a Republlc in l97j by

Prince Daocud, fol]ow1ag a coup d'état.. Qq _f L

(da) A fourth perlod runs from after the proclamatlon of the Republlc in 1973
until 1978,‘wnen Prince..Dacud, wh:le attempting to carry out agrarian. reform, steered
the polltacal - economic, and SOClal sysfem towards 3001allpm. Three decrees were to .
organize the p011b10a1 11fe of Alﬁhanlatan unull 1977, when a new constltutlon was
promulgated. This perlod marked by an uosurge of dlsconnent‘and by. squabbles,_
between the two political parties contendlng for power (Khalq and Parsham), ended
first din the unification of Khalg and. Parsham in Auly. 1977, and.then .in the
coup,d?etat of 27. Ap"1l *9"8 (the so«called ”Saur Revolutlon") with the fall of
Daoud and che takeover oy Hur Mohammad Tarakl. C

(e) Duplng thp flfth perloa fwom 7 Aorl; 1978 to 29 December 1979, affalrs .
were oonduoted LlPSt by Tarakl and +hen by Harlzullah Amln. Thls perlod was alsol. .
marked by the takeover of power by bhe two commubist elements of the ‘Afghan’ Peop*e's”
Democratic Party, Khalq and Parsham. In May 1978, a secret police was set up (AGSA),
whloh was recasb and veplaced earlj 1n 1980 by the Khad (Khedamat~elmAtlat Dawlatwj. .
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A Government set up under the Presidency of Taraki decided to institute a series- of
reforms by promulgating eight decrees, the text of which is annexed to this report.
Among the decrees to which the Special Rapporteur would like to draw particular
attention is Decree No. 6 of 12 July 1978, abolishing mortgage indebtedness of the
peasants towards the landowners. Decree No. 8 of December 1978 limits family
ownership to six hectares of good land. According to information communicated to the
Special Rapporteur these reforms, affecting the ancestral relationship between
landowners and peasants, were very badly received by the population, on the grounds

“that "in attempting to break the links between landowners and poor peasants, the

reforms deprived the latter of their traditional sources of supply of grain,
materials and water which the regime is not in a position to replace". Indeed, the
peasants were more interested in a fair sharing-out of water than in the distribution
of land which was likely to remain without irrigation. 5/ Decree No. 7, which
limited the amount of “he deowry payable to the family of a fiancée as a safeguard
against possible repudiation aiso seems to have met with some opposition on the part
of the- magorlty traditionalists. Since women are now not paid a dowry, they are '
without compensation or means of survival. §/

49. This fifth period which thus originated with the Saur Revolution is decisive
for an understanding of the situation as a whole. President Taraki, in his desire
to continue the socialist work of Prince Daoud, called in the assistance of the
Union of Soviet Socialist’ Republics to help him to carry through his revolution.
To this end he concluded a treaty with the USSR on 5 December 1978, thus remaining
in the tradition of his predecessors, who had concluded four treaties with the
USSR. 7/

500 In tlie view of the Special Rapporteur, the present human rights situation in '
Afghanistan and the resolutions of United Nations bodies on the situation cannot be
fully understood without reference to the relationship between Afghanistan and the
USSR. This relationship is based today on the Treaty of Friendship, Good
Neighbourliness and Co-operation signed on 5 December 1978. This treaty is composed

"of 13 articles, and article 4 reads as follows:

"The high contracting parties, acting in the spirit of the traditions of
friendship and good neighbourliness, as well as of the Charter of the

" United Nations, will consult each other and by agrecement take appropriate
measures to ensure the seclirity, independence and territorial inte&rity of
the two countries. In the interests of strengthening their defence capacity
the high contracting parties will continue to develop co-operation in the
military field on the basis of appropriate agreements concluded between

" them.™

This treaty as indicated above, followed a number of other treaties between the two
countries. -

5/ Afghanistan: la colonisation impcssible, Paris, Editions du CERF, 1984 ;
G-C Victor, op.cit.

é/ M. and R. Poulton, op.cit.; J=C. Victor, gp.cit.

7/ Prior to the agreement of 1978, treaties between the two countries were
concluded in 1920/1921 (Treaty of Friendship), 1926 (Treaty of Neutrality and
Non-Aggression, superseding the 1921 Treaty), 1931 (Treaty of Neutrality and Mutual
Non-Aggression), 1936 (Treaty of Non-Interference in the Affairs of one another,
which supplemented the 1931 Treaty).
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51. All the reforms introduced during the various periods described above have

met with considerable opposition from a number of tribes and ethnic or religious
'nroups as running counter to traditional religious values. Already in August 1978,
in several areas where opposition to these measures was the strongest, military
operations were undertaken affecting the provinces of Nuristan, Kunar, Paktia,
Parwan and Oruzgan. The first exodus, of about 50,000 persons, took place. At
about that time, Ain March 1979, several thousand farmers protested in Herat
against reform measures taken by the Government which again led to the use of force
and to the creation of the security police. The resistance to the reforms attempted
by the Central Government, which in the past had been resolved through the
convocation of the Loya Jlrgah and consultation of the various representatives in
‘the ‘country, for the first time led to an atte mpt by the Central Government to
impose its reforms by force.

.52. . Furthermore, since the 1978 Treaty the Afghan institutions have found _
themgselves under the domination and control of a foreign power, in other words a
régime which attached no importance to Muslim religious values, thus giving rise to
even greater opposition. Finally, the struggle by the two political trends, the
gometimes violent reactions aroused by the latest reforms, the assassination of
Taraki in September 1979, followed by that of Amin on 27 December 1979, and the
popular insurrections, have meant that the resistance movements have expanded,
organized and set up a united front against the reforms and against foreign
domlnatlon.

-53. All these elements worked in favour of the installation of Babrak Karmal in
power, the foreign intervention of 29 December 1979 and the impact of this situation
on human rights, including in particular one of the biggest movements of refugees
hlstory has ever known.

54' ‘A o'ener*al amnesty was proclaimed after December 1979 by the new Governnent, as a
result of which several thousand political prisoners were released; it has been
alleged to the Special Rapporteur that in fact this amnesty affected those supporters
of the new Government who had been put in prison by earlier regimes. However, not
all political prisoners detained under Taraki and Amin were released.

55. At present, the fundamental law of Afghanlstan is enshrined in the Fundamental
Pr1nc1ples of the Democratic Republic of Afghanistan which were adopted on
21 Apr1l 1980

B. Question of refugees

56. As a result of the situation thus created, as described above, a large number
.of Afghans left their homes and their country. In most cases, they fled to
neighbouring Pakistan. A considerable number of refugees also fled to the Islamic
Republic of Iran and India.

57. According to information received by the Special Rapporteur, there are some
4 million Afghans who have fled the country as a result of the 51tuatlon created in

1979.
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58. According to information furnished by the Office of the United Nations High
Commissioner Cor Refugees, the number of refugees in Pakistan is in the order of
'3 million. The ma jority of theése refugees are accommodated in some 324 villages.
In addition to the 2.3 million registered refugees, the Spécial Rapporteur was
informed that there are some 400,000 persons awaltlng rcglstratlon ag refugees. 8/

56,  The influx of refugees to Pakis tdn is rgported to have started in 1973 with

the change of Covérnment that took placo at that time; subsequently in 1978=1979,
when another change in Government occurred, the flow of refugees was reported. £o have
increased. ‘According to figures supplied by the Covernment of Pakistan, in April 1978,
109,000 refugees were reglster zd, in September 1979, 193,000 were registered and in
December 1979 400,000 refugpeq were registered in Pakistan. As of dJuly 1980 over

1 million Afghan rofugbcu were counted in Pakistan. By May 1981, the number of
refugees had grown to 2 million and by November 1984, the number orf reglstcred

‘refugees had reached 2,488,625, 9/

60. The majority of the refugees were said to be ethnic Pathans; a sizeable number
are Baluchis. Other cthnic groups among the refugees include Nuristanis, Tadjiko,
Hazara, Uzbeks, Turkmen and Mongols, all in somewhat reduced percentages. In
virtually all cases the refugeces in Pakistan come from the rural areas. Nearly

three quaruurs of the refugu@ population is made up of women and children. The
r@fugees come from nll 29 prov1nCL% of’ Afghanigtan. As this report was being'written,
the flow of refugees COﬂthUOd During the period August to’ December 19684, some
80,000 persons tdok refuge in Pakistan. In the pPOV]nCu of Baluchistan, for examplc,
the number of refugees fluctuates between 5,000 and 8,000 per month.

61. The Covernment of Pakistan informed the Special Rapporteur that the refugees
are given shelter in 301 refugee tentage villages (RTVs).

62. In the course of his visit to Pakistan from 14 to 22 December 1984, the
Special Rapporteur was able to travel freely throughout the country and to visit
refugee camps and hospitals where wounded Afghans were being taken care of. In the
course of interviews with the persong he met, he tried to establish the immediate
reasons for their departure from their homes and their country tc obtain temporary
asylum in Pakistan. By and large the replies received by the Special Rapporteur
attribute the reasons for their departure from home and country to a need for what
was termed as "respect for the faith and for liberty". In essence, the reason for
their flight from Afghanistan was fhe human rights situation that persisted there.

6%3. There are many refugees in the Islamic Republic of Iran which the Special
Rapporteur has not vet had the opportunity to visit. The United Nations High
Commissioner for Refugees records some 1,655,000 refugees distributed in 12 different
provinces. Similarly a considerable number of Afghans, said to be from the urban
areas in Afghanistan, have fled to India. 10/

§/ UNHCR, Report on UNHCR assistance activities in 1983-1984 and proposed
voluntary funds programmes and budget for 1985 (A/AC.96/639), UNHCR Information,
No. 4 of April 1984 and No. 10 of June 1984.

S/ Document issued by the Office of the Chielf Commissioner for Afghan Refugees,
Government of Pakistan, Islawmabad, July 1984.

10/ According to figures from the Asian Lawyers Legal Inquiry Committee there
are about 10,000 in all.
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64. It is therefore an established fact that some 4 million Afghan citizens have
sought refuge outside the country; this constitutes approximately one third of

the total population of the country. This fact in itself makes it imperative to
determine the reasons for what may be termed a large=scale exodus. It may be
appreciated that the sheer volume of refugees is also per se a human rights problem,
not to speak of the economic burden imposed upon those countries who find themselves
having to carry out the internationzl humanitarian obligations imposed upon them by
this exodus.’

65. In addition to the information gathered from interviews of persons having direct
knowledge and experience, the Special Rapporteur, as specified in his mandate set out
in Council resolution 1984/37, sought information from specialized agencies,
intergovernmental organizations and non-governmental organizations. Ample information
received from these sources clearly iliustrates that the main reasons for flight from
Lfghanistan are:

(a) The situation of human rights in regard to the events starting with the

"new revolutionary phase" since 17 Aprll 1978, in particular, since 31 December 1979
,Ll’ld .

{b) The situation of human rights created by the emergency situation which was
-brougnt about by the growth in the resistance in several parts of the country and
which ‘in itself led to the armed conflict 1nvolv1ng foreign Ltroops on the basis of
an:ihternational agreement.
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TIT, THFORMATION ON THE SITUATION WITH REGARD TO RESPECT
TOR ITUMAN RIGHTS

A Situation with regard to enjoyment of civil and
political rights between the "Saur Revolutiof
of 1978 and the amnesty in 1980

(5, Tn the preceding chaptor, the Special Happorteur has described the exodus of

( o
Afghen citizens from various regions of Afghanistan since 1978. In the interviews
e

apparent that the reacons for their departurc were rooted in the human rights
situation created as & result of the April 1978 revolulion.

7. Lt the very outset of the revolution between April and November 1978, eight
decrees were promulgated to reorganize the Government and the infrastructure of the
country. These deerces are briefly described below:

(a) Decree No. 1, promulgated on 30 April 1978, concerning the orgenization of

the Government and the establishment of the Revolutionary Council as the supreme
power and of the Government of the Democratic Republic of Afghanistan. The Decree:
cets out that Government shall be conducted by decrees emanating from the
Revolutionary Councilg

(b) Decree No. 2 of 1 May 1978 nominates the members of the Governments

(¢) Decree Ho. 3 of 14 May 1978 establishes the High Judiciary Council and
regulates the relations between the State and the individual., Under this Decree
the Judiciary Council is made responsible to the Revolutionary Council. In
addition, a Revolutionary Military Court is established which is also made

responsible to the Revolutionary Councily

(d) Decree No. 4 of 15 May 1978 concerns what is described as the development
and evolution of the culture and language of the tribes and nationalities which make
up Afghanistans

\ - - [, R . - . c e

(¢) Dacree Wo. 5 of 12 June 1973 recognizes the rights of citizens and,
inter aliz, withdraws the citizenship of some 2% persons belonging to the royal
familys .

1

(£f) Decree No. 6 of 12 July 1978 introduces land reform;

(g) Decree No., 7 of 17 October 1978 sets out regulations on equal rights for
women and men in the field of civil law, purporting to remove what is termed as
the Munjust patriarchal feudalistic relations between husband and wife" with the
avowed purpose of consolidating future family tiesj

(h) Decree Wo. 8 of 28 November 1978 zets out further rules and regulations

about land and defines the expression "family" ecasant and other categories of
9 £
agriculbural workers., -

68. According to the information received by the Special Rapporteur, both the
content and the method of application of these decress created opposition. Several
eyewltnessecs described to the Special Rapporteur the manner in which the military
authorities and, in certnin cmscs, civilian governors had attempted to enforce the
application of the reforms contained in the decrees described ahove., In the main,
this applicd-to the rursl areas. According to information received by the Special
Rapperteur, resistance to these reforms was met with harsh reprisals, including

the eventual disappearances of hostages taken, in the traditionmal custom, whenever
measures of a certain drastic nature were to be applied. This, in turn, led to

condunted by the Specisl Rapporteur as reflected in the preceding chapter, it became
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action against the Govermment and to violence between civilians in the village
areas and the military. . During this period, it is reported, several party members
and goldiers were killed and wounded. ’ C '

62, Application of the reform in the urban areas was said to have been

characterized by arbitrary arrest of those persons who offered disagreement or

resistance., It is said that in this period the Poli Charki prison in Kabul,

in which several tens of thousands of persons were held in detention, acquired
certain notoriety.

70, This period ended with the change of government in December 1979 and the
proclamation cf =n ammésty in the context of which it was also announced that,
Auring the preceding two years, thousands of persons had allegedly been executed
withont hrisl, ’

71. At this juncture, the Special Rapporteur would like in a .general way to

vacall that under article 6 of the Internmational Covenant of Civil and Political
Rights: "Every human being has the inherent right to life., This right shall be
protected by law. No one shall be arbitrarily deprived of hisg life". This
obligation on States to respect the 1ife, liberty and security of the individual

is supplemented, in his view, by the prohibition laid down in article 7 nf the same
Covenant against subjecting the individual ‘o cruel, inhuman or degrading punishment
or treatment. Thus, the main complaints of violations of human rights examined by
the Special Rapporteur from the point of civil and political rights during the
period under consideration are-analysed below on this basis, In addition, in

view of the number of cases of disappearance brought to his attenticn during the
period under consideration, he felt that he should take account of these also in
the present report. This section covers the period since the arrival in power
through a government coup d'état or the People's Democratic Party under the
leadership of President Noor Mohammad Taraki, and the period during which
Hefizullah Amin succeeded Taraki, up to 27 December 1979.

72, The gist of the informetion given the Special Rapporteur indicates that about
1,000 persons, if not more, were arrested during the period up to April 1979
following en uprising in the town of Herat. In some instances the arrests of
political prisoners was followed by detention of their wives and children. The
range of persons arrested extends from members of the fundamentalist religious
groups to members of extreme left groups and embraces members of. the Government,
students, businessmen, diplomats, academics and party dignitaries, By way of
example, the Special Rapporteur recorded the testimony of two persone who had
been arrested during the period,

7%, Throughout the hearings held by the Special Rapporteur, it became more and
more difficult to estimate accurately the number of political prisoners detained
during that period. However, it would seem fair to refer to the list of

12,000 persons reportedly executed since 1978, as published by the Ministry

of the Interior in the Amin Govermment.

[/;;a Tn +this context, according to the information recelved,; a number of

| political prisoncrs werc 21lso tortured. One of the complaints relates to
Mr, Sayed Abdullah Xazim, a former Dean of the Faculty of Economice, imprisoned
at Poli Charki at the same time as Mr. Imdin., In this comnection, Mr, Imdin,
himgelf arrested in June 1978 and detained unmtil 11 January 1980 in the Poli Charki
prison, reveals that he himself was present during the torturing of Mr, Kazim,
who had the fingers of both hands crushed under the legs of a chair on which two
of his torturers sat. Having himself been tortured, the witness drew the attention
of the Special Rapporteur particularly to events which had taken place on the night



E/0N.4/1985/21
page 23

of 31 May to 1 June 1979 in the Poli Charki prison. Shots fired in the prison
courtyard had bcen heard by the witness, who was told by the prison guards that
about 118 prisoners were being executed. The shooting was followed by the departure
of buses carrying the bodies, some of them still showing signs of life. The
tostimony of a former female detainec of Poli Charki likewise revealed that during
her detention between May and November 1978 she had several times heard shooting in
the prison courtyard along with the departure of the corpses of prisoners in buses.
The same witness spoke of the existence of a section of the prison reserved '
exclusively for women, and the Special Rapporteur had the occasion to interview

a women who had been incarcerated in that prison.

75. According to information received, none of the political prisoners arrested
between April 1978 and December 1979 had been brought to justice.

76. Several individuals gave the Special Rapporteur an account of ill~treatment
suffered during their detention, including: deprivation of sleep, tearing out of
finger nails, burns of various types, electric charges, in some cases involving
the use of electric generators,

77. Similarly, the Special Rapporteur received information concerning the
disappearnce at Kabul of 9,000 persons alleged to have been killed prior to
27 December 1979. Information from Amnesty International refers to a list of
4,854 prisoners who had been killed, but the list has not been made public.
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B. Situation with regard to the enjoyment of civil and political rights
after the amnesty of 1980

78. As stateq above, foreign troops entered Afghanistan on the strength of a treaty
referred to in paragraph 49. This intervention had a bearing on the human rights
situation in Afghanistan in two respects: firstly it spread the extent of the
violence by introducing military forces and secondly it brought about a selective
sdppression of those elements who opposed the reforms promulgated earlier, persons
characterized as acting "against the interests of the people, the national
interests, domestic security, foreign security, etc." '

79. Following the general amnesty of January 1980, according to the information
communicated to the Special Rapporteur, the application of the reforms envisaged in
1979 took a different form, in that the elimination of opposition to these reforms
became more specialized compared to previous efforts which were indiscriminately

P o |

aimed atvt a broader mainliy rural sector of the population.

80. The Special Rapporteur took note of information to the effect that certain
regions of Afghanistan were not the scene of armed conflict; those regions could be
divided into two sectors, namely that in which the Government had effective control
and that in which there was no central governmental control. It may be stated that
the Government controls the larger villages and cities, including the mdin-arteries
connecting them; in these areas the judicial and administrative structure&s function
in accordance with Decree Ho. 3 of 1978. On the other hand, in the sectors where
there is no central governmental control, traditional laws are applied more or less
on an ad hoc basis.

81. The Special Rapporteur was informed that although the judicial and
administrative structures apply in the government-controlled areas, the political
situation prevailing in such areas has brought about considerable neglect in the
administration of Jjustice; this upheaval in the Jjudicial system and in the
administration of justice in general is said to be due principally to priority being
focused on cases of a political character, such as those considered as offences
against the Saur Revolution and the political system of reform that the revolution
attempted to introduce.

82. The judicial system, which traditionally followed that in other countries and
was administered by persons trained in law and in the administration of justice, also
changed so that, according to the information available to the Special Rapporteur,

the administration of justice was entrusted to persons who did not have such training;
it was said that certain tribunals wepre made up of members of the secret police.

83. The Special Rapporteur received considerable information on the structure of
the secret police in Afghanistan which, it was alleged, played a major role in the
negative human rights situation prevailing in the country. According to this
information, secret police forces in various forms existed under the various regimes;
in the present situation it is said that the present secret police, known as the
Khad, organizes and is responsible for the systematic arrest and interrogation,
including torture, of persons suspected of opposing the regime.
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i VhULd idna of the rieht to 1ife and securiby

84. A few days after taking over power, the new Government under the leadersiip of
Babwak'burmﬁi‘dﬁvuumﬁ@d g penersl amnesty for all political prisoners in Afghanistar.
nfortunately, th'upei al Bapporteur was unable to checle the number of individuals

Fthus freed.

85. Contrary to certain promises made by the Covermment to respect individual:
freedon and property, to hold elections, and te set free political prisoners, several
ministers of the previous Goverument are alleged to have besen imprisoned and some

of them executed in the summer of 1980. The situationh was described as being
particularly tense, and the reaction of the population to cecupation appears bo

have resulted on 21 February 1900 in an uprising at Kandahar and Rabul, and
subsequently in sbtudept demonstrations at the end of April and the beginuing of

May 1980, -during whish unarmed schioolgirls who thought that they had a certain
measure of immunity were shot by fhe militia. 11/ Between March and December 1980,
official statistics speak of 4,431 prisoners as being freed. 0f these, 4?
representing former members of the Government are apparently again in prison, and
seven of them were execubed in 1981 in the course of a trial held in camergs No
charges were issued and ndo information appears bto have been transmitted xndlbatiﬁ@
whether they were tried or not. At present, according to one source, over

50,000 political prisoners are distributed as follows between Kabul and the . - SR
provincial prisons: TO per ¢ent men, 15 per cent women and 15 per cent young people,
the latter two categories being held for the mest part in the ;wcvchlal prisons.

‘

86. 4 numbur af accusations. ol Jll«tr atment and torture were brought to theo
attention of the Spesial Rapporteur during the period covered by the pxesent ﬁup@rt«
With regard to.the nature of the torture, the Special Rappoerteur was apprised of ¢
whole series of torturing techniques applied. A former officer of the security
police in his testimony liated the following elght types of torture: giving
electric shocks, generally to the genitals in mqn and the bwreasts in womeng tearing
out nails and introducing electric shock;  preventihy the .priscners from doing

thelir businesa, 50 that after a fime they are obliged to do it in the pres&moe ol
other co-detaineess (a techrgﬁue desigred to humuliabte the prisoners); sticking
pieces of wood in the men'a anus {particularly applied to old and highly-respectaed
prigoners); plucking-oul the beard of sowme prisoneprs, preclally elderly men o
religious figures: pressing on the prisoners’ throats to force them to open bhelr-
mouths while the puards urinazte into them; setbting police dogs on detainees,
hanging then: by the feet for an ideterminate lengih of time; raping women; bying.
their hands and feet and introducing a variety of objects into the vaging. The
witness gave the following names of teorburers he had krown himself: Mohammed Rabim;
Szmad Azhar, Abdul Ghani and Faroug Miakhail. : : g

87. According to condordant testimony submibted to the S)Ouqu Rapporteury the-
Ministry of the Interior, the Ksbul prisons and all the Khdd detentlon centren wers
places where the special police and the members of the arm&d forces regularly
practised torture. l?f Incidentally,. several of the persons questioned, who had
themgelves undergone tbFuUPt confirmed these [acts

S kst K "t

e .,-‘.:' -

11/ Afghanistan: la celwuisatlnn impo: i“i . Paris, Editions du CERF, 1984,

<12/ List of detentio gentwws acbually funciioning throughout the territory;
Poli Cbapkx, military bases (in the provinces in particular): police statlons ab
{abul and in each of the provinces, Ministry of the Interior: headGU9wtars of ¥hid,
and eight detention contres at Kabul controlled by the KhEd; come 200 individual

]

houasas in the region of!KaDul used as detention centres and controlled “y the Khid,
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88. With regard to political prisoners at present in detention, according to some
sources there are scores of thousands of persons in prison today. The Special
Rapporteur was given concrete information concerning two cases in particular:

Mr. Hassan Kakar, Chief of the History Department at the University of Kabul, was
arrested by the Khad on 21 March 1982 and according to information received is still
in detention. Mr. ‘Kakar, allegedly arrested following his criticisms concerning the
growing number of foreign teachers at the university, was detained along with several
other academics. The information available concerning him speaks of a trial held

in camera, his family not being allowed to visit him. The second case is that of
Mr. Nur Akbari, an Afghan nuclear physicist arrested at Kabul on 27 April 1934 by
the Khid and kept in solitary confinement. According to first-hand infor rmation,

Mr., Akbari was tried by a revol utionary tribunal at Kabul and accused of being a
member of an illegal organization and of recelving subsidies from China enabling

him to purchase arms. Mr. Akbari, who had already been arrested twice in 1981 and
1982, was condemned to death on 23 May 1984 by a special revolutionary tribunal.

In this connection it should be recalled that there is no appeal against these
tribunals.

89. In addition, several witnesses emphasized the large number of detentions
without trial and without charges. The Special Rapporteur took particular note of
a personal declaration by a witness to the effect that following his arrest by the
Khdd on 16 June 1980 he was detained for three months in the Khid premises and then
transferred to the Poli Charki prison, where he was impriscned for five months
without being tried or charged. At the end of this period he was tried in camera
along with 12 other detainees by a revolutionary tribunal consisting of three ¢ivil
Judges. A lawyer designated by the Government defendad him, according to his
statement. Charged zlong with the other detainees of taking part in anti-
revolutionary activities, the witness said he was sentenced, along w1th nlne other
detainees, to four years imprisonment, the other three bolnp executed. 13/ The
witness showed the Special Rapporteur a copy of the judgement handed to the acecused
when they were sentenced by a special revolutionary tribunal. in appllcatlon of
articles 272, 239, 221 (4), 84 and 87 of the criminal legislation.

2. Capital punishment

90. Wlbh regard to the imposition of capital punishwent in Afghanistan, the
Speclal Rapporteur was told of a number of cases fopr which death sentences had been
pronounced in 1984.

91. 1In this connection, the Special Rapporteur would like to recall that the right
to life is not only a fundamenta right but also that on which all others depend.
According to article 3 of the Universal Declaration of Human Rights, Everyone, has
the right to life, liberty and security of person"; while the International Covenant
on Civil and Political Rights, the American Convention on Human Rights and the
African Charter of Human and Peoples' Rights specify all of them that no one may be
"arbitrarily deprived of life”. At present the death penalty would appear to be
applied to the following categories of offences: murder, espionage, kidnapping,
armed resistance to the Government. The Special Rapporteur noted that several
~requests for commutation of the death sentence had not been acted upon in spite of
4 the provisions of article 6, paragraph 4 of the International Covenant on Civil and
| Political Rights, which states that "Anyone sentenced to death shall have the right
to seek pardon or commutation of the sentsnce. Amnesty, pardon or commutation of

% the sentence of death may be granted in all cases.?

13/ The names of the three persons esxecuted were given as: Mohammed Ishak Rizai,
Ghulam Hussain Amini and Zomen Ali Wahidi.
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%. HRight to freedom of movewent

92. With regard to the right to freedom of movement, the Special Rapporteur was
appriged of two cases where this right was net respected, in violation of the
provisions of artlcle 12, paragraphs 2 and 4 of the Internaticnal Covenant of Civil
and Politieal Rights, which states that “everyone shall be free Lo leave any country,
including his own'. Sowme witnesses stated that their Afghan nationality had been
withdrawn, after they had been informed of the fact by the authorities. Two witnesses
in partioulsayr ascribed the withdrawal of their natlonality to their disagreement with
the political lime followed by the Government.

4. gonscwipti@n o’ ehildren from the age of 15

5. As alveady polnted out, the Special Rapporteur was informed that in 1982, the
regulations concerning the age for drafting into the army had been lowered to

15 years. There was Torced conscription and the term of military service went up
First from two to three years in 1982 and then to four years in 1984.

5. Bituvabiow of “internal refugees” or displaced persons in Afghanistan

G4. While bearing in mind the difficulties inherent in determining the number of
persons displaced as & result of the presenf situation in Afghanistan, the Special
Rapporteur nevertheless regarded it as of the utmost importance to draw the
attention of the Commlssion on Human Rights to information brought to his notice
concerning displaced persons in Afzhanistan.

95.. fAceording to the little fragmentary information at the Special Rapporteur's
disposal,; it weuld appear that the problem of displaced persons in Afghanistan is
basically bound up with the sitvation of insecurity arizing from the systematic
bombardment of a number of villages. Hence most of the displaced persons come from
rural regions and have settled in the urban zones. Generally spesking, there seem
to be two types of displacement of the population within the ceountry: in regions

- where emigration is not easy, there iz a movement from the country to the city
{Kabul, which at present has more than two million inhabjitants, ahd Kandahar);
secondly, the Pashto, who dre seml-nomad shepherds, generally take refuge under
canvas in the mountains. A large number of them appear to have been livihg For more
than two years in extremely precarious conditions in the mountains. '

96. It would appear that the reason for this displacement is that the people
concerned are obliged to collect in the urban centres, first of all to avoid the
repeated bombardment of the villages where they lived, and secondly because of the
tactics wsed by the authorities to control these groups more easlily and thus to
overcome their resistance, depriving them of a base of support within the population,
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C. The human rights situation in the armed conllict

97. The current heatilities in Afghanistan have lasted over five yesrs;

aceording Yo information communicated to the Special Rapporteur, hostilities did

exist before 1979 but, with the.intervention of foreign troops, these hostilities

acquired unprecedented ppoﬁcrflonsd The Special Rapportsur received various

reports about the loss of life 1ncurved as a result of these hostilities and,

during his short visit to the area in Pakistan bordering on Afghanistan, he had’

occasion to ses a sample of the serious injuries inflictsd on civilians.. The

Special Ranpartear does not have precize statistics about the losaes iﬁcurred

either by { the Government Forceq or by the resistance. . . !

98. One : repréasentative of the Afghan copposition movements told the Spscial /j/J
Rapporteur that in all probability hardly a Family or viliage in A*ghanlstan

had rniot butfewed a logs am a result of the hostilities. :

99. Within the context of human rights, the hostilities should be seen in fhe
light of the applicable internaticnal instruments. There is no doubt that past
and present fighting in Afghanistan affects several regions and provinces and has
given rise to a number of acts which are summarized below: -

Wiltlful killing, including murder:

Torture ahd inhuman treatment;

Denial of a fair trialj;

vA%bitéary arvest énd axewutlon of sentences;

. 'Taking of haétages,

100.  The means by which these acis have been carried out have been. described %o,
the Qpac1al Rapporteur as reprisals; indiscriminate bﬂmbaramenb, nan«reﬂpect 01‘;
hosphtal zones, malireatment of prisoners Laken during the fightimgg ﬁQﬁ"
_Pespeat OI w@rbonal nrcperuy aﬁd uge of Mﬁeﬂiali?eﬁ Weaponry .
101 Aocaralng to t@stimony compiled b} the Special Rapporteur, the sztuatlon
prevailing at present in Afghanisiban is particularly disturbing in regard to

the fate of captured prigoneras, women and children, and wounded and sick persons.

i The fate of prisoners ofﬂwaw

102, In this matter, most of the witnesses 1ntervi&wed atdted that captura@
combatants were s;stenatzcally asggssinated. _ The Special Rapporteur also heard a
large number of accusations that prisoners of war were tortured and in adme cvases
killed. One example in particular drew his attention: a witness described how
20 combatants were bayenneted to death in December 1982 at Gnaznia

10§ Prisoners ﬂ:thFﬂd by the resistance movemants anparently suf?pred the sane
type of treatment The Special Rapporteur received testimony to the effect that
the treatment . rlven varied. according to the category of the prisoner captured by
the resistance: {(a) Muslim or non-Muslim Afpricans wers integraied inbto the
‘resistance or reed but kept under survelllance; (b)) forelgn hon-=Muslim priscners
were summarily executed. -

304. Apparently in 1982 an agreement on conditions for the internment of foreign
prisoners wag signed between the Afghan resistance movement and the International
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Committee of the Red Cross (ICRC) under which the resistance expressed its
““intention to respcct the spirit of the provisions of the Geneva Convention
relative to” thc Treatment of Prisoners of War. 14/ This involves the application
of artiéle '3’ of ‘the Geneva Conventions under which the parties to armed conflict -
can conclude agreements or make statements specifying that they will apply all
or--part of the other provisions of the Conventions. Analysing this agreement as
calculated to set an example for better treatment of prisoners of war, withesses
stated that since then the resistance movements had endeavoured to ensure that
foreign prisoners were not “ortured or assassinated.

2. Treatment inflicted on women and children

'105¢ Several reports referred not only to torture and 'ill-treatment inflicted

on women but to degrading treatment undergone by many of them. The Special
Rapporteu: took particular note of cases of women who had been raped in the
presence of members of their families. One witness mentioned the case of one
Said Rafik, killed by soldiers because he had Lntervened to prcvent his daughter
from being raped by a soldier. Co .

""106. In his testimony, a former officer of the security police stated that he
himself had wiinessed a scene in March 1980 on the premises of the Ministry of
the Interior at Kabul, where a husband had been obliged to watch the rape of.
his wife, who vas elght months pregnant.

107. 'NUmerous witnesses declared that children had been very deridusi& Qounded
having their hands and their feet blown off either by handllng "booby-trap Loys"
they had plcked up aiong the roadway or by stepplng on ‘them. :

108. Accordlng to one wltness, thls technique had begun to be used at the
beginning »f 1982, when these !"toys" had been dropped by helicopter into zones
presumed to be occupied by the resistance. The "booby-trap toys?, which exploded
on thé sllghteSu contact, were shaped like pens or small anlmals and looked
completely inoffensive from the outside. : ' !

109. In the course of a visit to the Afghan siprgical hospital at Peshawar, an
establishment exclusively set aside Ffor the care of wounded Afghan civilians and
members of the resistance, the Special- Rapportelr was able to consulL bulky
files conualnlng several hundred cases of patients treated 81noe 1981 together
"with an analysis of interviews giving particulars of the clrcumstances in which
the patients had been wounded, the date of the incident, their region of origin,
their location on the battlefleld ete. 15/ Photographs taken at the tlme of

147" Unlued Natlons, Treaty Series, vol.T75, HNo. 972.

"4i2/ Accordlng to statistical data communicated to the Special Rapporteur,
the hospital housed 453 wounded persons between August 1980 and August 1981,
1,050 between 1981 and 1982, 1,595 between 1982 and 1983, and 2,195 between 1983
and 1984.. In December 1984 it housed 2,425 wounded. Approximately 45 per cent
of the people were hospitalized following the explosions of bombs. .Publications
on the activities of ICRC in favour of the victims of the armed conflict in
Afghanistan spoke of the admission of 5,275 wounded persons between June 1981 and
November 1984 to the Peshawar Hospital and of 1,037 wounded persons between
July ‘1983 and November 1984 in the hospital at Quetta.
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arrival of the patlent enablmd the Special Rapporteur to note among the selected
cases children of nine to 15 years of age with hands or legs blown off, either , ..
by handling booby-trap toys or by stepping on mines. -'In addition, some had '
multiple fractures caused by rifle butt wounds received’ during the checks carried
out in the villages; others were burnt by a flamemproduclng chemical liquid
contained in bombs which as they exploded liberated a sort ‘of plastic which
adhered to the clothing and the skin.

110. One case whlch drew the attention of the Specdial Rapporteur was that of
Attiqullah, a youngster of 15 years of age wounded by bullets in the legs and |
stomach on hls way with his mother. to seek refuge in Pakistan. The incident had -
taken place on 20 Novamber 1984 in the villageiof Badga in the provinge ‘of Kunar.
When he arrived in'a refugee camp he recovered and was put into hospital on

22 November 1984. The child had told the Special Rapporteur that he and his
mother were escaping from the; ylllage, whichr‘had been destroyed following
bombardnents. ce o .

111. The Special Raﬁpofteur also foun& children hospitalized on visits he made
to two of the five hospitals in Baluchistan set aside for the treatment of Afghan
wounded: the Al-Khidmat hOSpltdl and.the Al=Jihad hospital at’ Quetta. ‘

112. In addltlon, numerous cases of assassination of womeri‘and children were
brought to the notice of the Special Rapporteur. They were described as having
taken place frequently in villages, as reprisals lollow1ng sklrm1shes between
the troops and ulemenfs of the opposition movement. :

113. The Spec1al Ranporteur obtalned information concerning the case of a girl
of 12 whose parents were killed in 1981 following the bomblng of their village
(Khot), in the province of Nangahar. The girl, now a refugee in the camp at.
Nasir Bavh looks after her two.brothers and four sisters. -During the visit by
the Specla1 Rapporteur to this camp, Mr. Malik Nasir, the co-ordinating head

of the camp, said that there were several other persons who had similar
responsibilities in bhetcamp?)whlch held about 300 orphans and 400 widows.

3. DBombardmani and massacre of civilians

114. Eye witnesses told the Special Rapporteur of alleged massacres of civilians
during the bombardment of villages. According to these witnesses, such acts were
part of a deliberate policy, especially over the last two years, to force the

people to take flight. In this connection, one witness declared that the country's

economy had been completely destroyed by the systematic bombing of rural areas
housing about 85 per cent Qf the population, and in fact occupied by the resistance
and regarded, as liberated zbnes.

115, Sltuatlons were brought to the notice of the Special Rapporteur concerning the
bombing of refugees escaping from Afgnanlstan into Pakistan. For example,

300 families-~on their way to:iPakistan had been bombed in the Vlllare of Ghagheharan
in the prov1nce of Ghowr in October 1984.°7

116. The Sp601a1 Rapporteur heard allegations concerning massacres, and he feels .
it necessary to draw the attention of the Commission, by way of examples, to the
follow¢ng alleged cases:

(a) On 13 September 1982, approximately 105 persons were killed in the
village of Padkhwab-e-Shana in the province of Logar, including 61 victims from
the village itself. 1In the course of an infantry operation in the village, the
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population, con31st1ng of chlldren, old people and a few combatants, ‘took fright
i.and hid in an underground channel used for 1rr1gat10n (Karez) To dislodge them,
"troops poured a whitish liquid mixed with white powder into three outlets of the
channel and set fire to it. Charred and decomposed bodies were’ brought out by R
the v1llagers., The corpses were said to 1nclude 12 children"_” . Ve
(b) On l2 October 1983, in the v1llages of Kulchabat Bala Kdrz ‘and *
Mushklzl in the province of Kandahar 360 persons wére s¥ecuted ‘in the villageif' e
square, including 20 girls and about 20 old people; Sl

(¢) In March 1984, several hundred civilians were massacred in the villages
of Dashwe-Bolokhan and Dash-e-Asukhan in the Kohistan region;

(d) 1In November 1984, some 40 civilians were massacred in the village of
Zirvqg situated in the Urgun region after two weeks of steady bombardment.
According to the witnesses, several houses were destroyed and the cattle decimated.

4. Use of poison gases

'117. The Special Rapporteur found evidence of this in the camps and refugee
hospitals at Quetta and Peshawar where he had direct talks with wounded persons
who alleged that they had been the victims of poison gases.

118. Several concordant reports alleged the poisoning of the water, cereals and
livestock, the use of chemical agents, and the explosion of bombs producing gases
of various colours with an incendiary effect. In this connection the Special
Rapporteur mentions the following cases:

(a) The most striking case is that described in paragraph 116 above,
giving an account of how chemicals were poured into an underground channel at
Padkhwab-e~Shana in 1982;

(b) Another report referred to the use of bombs which produced poisonous
gases, some of which caused convulsions. Such gases were in particular alleged
tohave been used against cattle in the regions of Qargha and Uzbin, killing the
cattle;

(c} During his visit to the hospitals and the dispensaries at Quetta and
Peshawar, the Special Rapporteur talked to victims who complained of ailments due
to exposure to poison gas or a chemical liquid. In one case a victim had shown and
described to the Special Rapporteur signs of disorders attributed to the effects of
the bombs containing flame-producing liquid chemicals. When the bomb exploded, the
effect of these agents was to scatter a plastic material which tore the skin and
adhered to clothing.

5. Reprisals and acts of terrorism

119. Among the reprisals taken on civilians in hospital, mention should be made of
the case of bombings aimed at and destroying hospital installations, some of them
marked with the red cross. Because of the failure to respect hospital buildings™
and the tendency to bomb them systematically, the hospital authorltles told the
Special Rapporteur that they refrained from putting up any sign whlch could identify
them. In that connectlon, the Special Rapporteur took partlcular account of the
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testimony of Dr. Chouaid, an eye-witness and a member of International Medical
Help, who spoke of the systematic bombing of thiree hospitals: in 1981, the
first hospital was bombed in the Panjshir Valley‘at Ostoma; in 1982 a second hospital
was also bombed, in spite of the fact that it was marked with the red cross .on the
roof; and finally, in March 1983, a third hospltal was puilt - it had not been
bombed up to 1984 because an eight-months truce had been. signed, accordlng to
the witness, between Commandant Massoud and the Afghan authorities. However,

in March 1984 the hospltal was. bombed and the whole of the health 1nfrastructure

was destroyed 16/ e e e — L

$ome UL

£

16/ See alsco the the81s for the Doctorate of Medlclne publlshed by
Dr. Chouaid entitled "Story of a flvaumonthsmed1calm1581on in Afghanis»gn w1tb
Intérnatlonal Medlcal Help“ Faculty of MedlClne, Paris, 1984. ,
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D. Sltuatlon with regard to the enaovment of economic,
SOClal and cultural PthtS ‘

"120. Certain basic conditions have to be ensured in a society in order to permit the
individual to enjoy his economic,; soaial and cultural rights. These conditions:
presuppose the enjoyment of such rights as, for example, the right to work, freedom
of association, social security, education, etc. Thus, the ideal of the free human
being en30vinn freedom from fear and want can be achieved. '

121. The situation in Afghanistan does hot permit the ex1stence of such conditions;
this is due mainly to the existence of the state of hostilities and the forcible
application by the Government, by all means at its disposal, of its poliecy of
education and culture of the puople at larpe, in partlcular since the April
revolution of 1978. : o

© 122, The state of hostilities in particuldar has' brought virtual paralysis in the
agricultural sector as a result of systematlc and continuing bombardment in certain
provinces \

123. The Special Rapporteur was informed by a number of refugees, who left their
homes in different provinces during the last months of 1984, of the destruction and
devastation of villages and fields, as well as livestock, that they had seen on
their way to their place of refuge. The attention of the Special Rapporteur was
drawn to the'destfuction of the irrization system in Kandahar provincé as a result
of aerial bombardments which also prevented any repairs from being carried out, thus
destroying the agricultural exploitation of the area. As a conseguence of this
situation, and the 'flight of the farming community to other parts of the country,
agriculture and therefore food production, have come to a virtual standstill. The
Spec1al Rapporteur was informed of the danger that exists at present of hunger -and
cases of malnutrition, particularly among children, were brought to his attention.
The food situation is becoming increasingly serious in spite of efforts to import
food supplLes from outs1de the country.

124. Concernlnp cultural 1ife in Afghanistan, the Spe01a1 Rapporteur was told that,
as a result of the political situation, some 80 per cent of the intelligentsia or
_1eadersh1p Had eithér left the country or disappeared. For example, he was told
that the teaching staff at the University of Kabul and at the University of - -
Jalalabad had been completely renewed, the experienced "old professors" being
replaced by teachers who were considered to be loyal to the régime. Similarly, the
student populatlon the Special Rapporteur was told, has dramatically decreased.

For example, at Kabul Unlver51ty which had had some 15,000 students prior to 1980
.is now said to have only 4,000. The University at Jalalabad now has 2,000 students
whereas before 1980 there were said to be some 6 000.

125. As far as elementary efducation is concerned, the traditional system is sald to
continue in those zones which are not under Government control. However, in areas
subject to hostilities, where villagers are in a state of flux, systematic education
has been disrupted. In those areas which are under Government control, the

Spe01al Rapporteur was informed that education was provided on the basis of

Decree No.4 (see para. 67(d) above). Male students over 15 years of age attendlng
government schools have been subject to military serv1ce since 1980 which is
‘alleged seriously to disrupt their educatlon. ‘
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126. Without pretendlnv to analyse in‘detail .the. lMpactvon thd ‘effective recognition
of economic, social and cultural. rlghts, the Special Rapporteur would like to consider
the present situation relating to some of these rights on the basis of first=hand
1nforma"‘nﬁplaced at his disposal. 1In this connectlon he wishes to’ “point out ‘that
thig analy31s 1s made inthe: 1lght of certaln prov1slcns of “the Internatlonal '
Covenant on 3001a1 and Cultural Rlvhts, esoe01ally artlcle 11 concernlng %he rlght to
an adequate standard of llVlng. *'A,' i - : . R T

Riﬁht to an adequate standard of 1ivin0

127. The’maln lnfornatlon examlned bv tne Speéial Rapnorte&r from the eoonomic, 5001al
and culuural p01nts of view reldates to the ‘éddnomic: situation in Af'ghanistan, whlch
has become more and more vulnerable to faminé becausé of the dangerous downgradlnw
of agriculture since the beginning of 1980. It is alleged that the situation has
Arown worse over the last two vears. Some estimates maintain that production of the
maln crop, cotton decllned by 83 per cent between 1978 and 1982 and rice productlon
by 75 per cent durlnc the ‘sane period!” The price of food has risen dramatlcally i
some regions. For example, between the autumn of 1983 and the autumn of 1984, "prices
rose by 64 per cent for wheat, 73 per cent for rice, 66 per cent for tea and
46 per cent for suﬁar. Thls strlctly economlc 51tuat10n is compounded by a soeial-
factor due spe01f1cally to the consequenceo of “the war 51buat10ﬂ, naﬁely the number'
of "1nternal refunees" = displaced persons maklnﬁ for’ Lhé uroan ‘¢éntres.in the search
for food and safety. _ : : - RN ﬁ*w oy g
128 Three reploneAln Afghanistan are particularly threatened by famlne - the Paanhlr
and ad301n1ng veilejs, Badakhshan, and western HazardJaba “In-a 'study publlshed
recently by Mrs . Frances D*Souza on "The thweat of famine in Afghanlstan", the . |
author says’ that more- than 500,000° persons are in dangertof dyirgin Afwhanlstan
becéuse ‘of the famlne situation unless ‘immediate aid is’ f‘or’thconlnT ¢ "This study.
also’ stresses the Dartlcular situation™of’ ‘children, which..i8 ‘nothing:short of. _
catascrophlc because of malnutrition. " In the same context, “the Special. Rapporteur:
has received information from Dr. Malhuret, of Médecins gsang "frontidres, to the ° -
effect that malnutrition as existing at preseat in the Panjshir Valley is bringing
1nféctlousrdlsease whloh it is becomlng more and more -diffieult to. stamp out - )
because of the’ lack of adequate socio=-economic structures. 'Dr.:Malhuret is of: the .
opinion’ éhat the médical problem has become basicdlly a problem of nutrition. He .
speaks of a child” mortallty rate of nearly 85 per cent in- the course of the winter
of 1985, Concordant information refers- to warning ‘signs of famlne, particularifidn
the - Pangshlr reﬂlon, where'deatns from nunger and Lhd appea ahce of . diseases assbéiated
with, Iamlne have aiready oeen Peported ' B R

D N i Ty C o o FEETIW R . o Yo,

199 Durlng a visit o a dispensjry at Quetua ! medlcal practlﬁloner told the T
Special Rapporteur that the majority of the’ chlldren at present underg01ng treatment
in his establishment were sufferlng from malnutrition for want of protelns and the
condltlon of the mothefs' who for lack of adéquate’ nouW1shment are 1ncapab1e of
breast—feedlng thelr DableS.' Most of' tne chlldren at present 1n the dlSpensarles*?
come from’ the Drovince of Paktla. o e T T RRT T e

130 Another wifness, bpeaxlno of the 31buat10n in the province of Kandah#r} sald" B
that’ avrlculture in. that reglon could be said to have been Complétely” destroyed L
cultivation was non-existent because of the mlgratlon of “the- populatlon to escape’
bombing. The immediate consequence was'd risé+in prices of ‘the few prdducts:stitl’
obtainable. In that connection, a number of witnesses blamed the increase in the
price of foodstuffs in the areas controlled by the Government on the fact that most
of them had for some time been imported from abroad.
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131. Vithout reverting to the principles of the various agrarian reforms and the
reactions they have arocusesd in the rural societies, it seems clear that the immediate
consequence of this situation has been failure to respect the traditional factor
characteristic of Afghan society. Moreover, the state of war in which the Afghan
people live has merely worsened the cconomic situation, which had already begun to
show signs of strain in the 1970s.

E. Aspects of self-determination

132'. In the course of his interviews with Afghan refugees and, in particular, with
the representatives of the Afghan opposition movements, as well as numerous families
coming from various regions of Afghanistan, a common aspiration expressedwas the
right 'and the ability to return to their country. In particular, the question of
the political status of their country and the pursuit of their economic, social

and cultural development was addressed. : '

133, The feeling was unanimously expressed to the Special Rapporteur by those with
whom he had an opportunity to speak that their;principal aspiration was to return

to their homes as soon as the conditions wene-created which would permit them to do
50. Some of thase persons, expressed the view that the political future of their
country should be determined freely by the gonvocation of a Loya-Jirgah, which is the
traditional forum in which Afghans solve -their perennial domestic, internal
differences and probléms. The Special Rapporteur was told that this would only be
possible if foreimn troops were withdrawn from the country.

134. In addition,’ the Special Ripporteur was told that in the province of
Sarhad-i-Wakhan, situated in the extreme east of Afghanistan, the Afghan Government
had surrendered-de fadto sovereignty to the foreign forces. The population of this
area, known as the Kirgise tribe,; has sought refuge in the north of Pakistan. The
Special Rapporteur was informed,: in-addition, that some 4,000 Afghan refugees of
Turkish ethnic origin were, in fact, bransferred to Turkey. 17/

Sl

17/ UNHCR, Report on UNHCR assistance activities in 1983-1984 and proposed
voluntary funds programmes and budﬂet for 108r (A/AC 96/639) para. 790
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IV. RELEVANT COMSTITIONAL AND INTERNATIONAL LEGAL FRAMEWORK
IN REGARD TO HUMAN- RIGHTS

135. The most important action taken by the United Nations in the domaine of human
rights is the’ dpafflnﬂ of declaratlons and international instruments. There are

some 22 interhational human rlhlts instruménts signed, ratified and acceded to and
numerous declarations and other resolutions of United Nations organs dealing with
human rights. Amongst these decla rations and resolutions the Universal Declaration
of Human Rights of 10 December 1948 is of- paramount importance., This delcaration
provides the General As sembly g interpretation of what is meant by "human rights

and fundamental freedoms" in thn ftexts quoted from the Charter of the United Nations.
~ It has been maintained that the' obllgatlons imposed by those texts upon -States
Members of the Unltedeauions have therefore been extended to the mbre precise
provisions of the Univérsal Declaration. It has also been claimed that the provisions
of the Universal Declaration have hecome recognized as general principles of
international law by dint of their widespread acceptance by States and international
organizations.

‘136 In régard to the development of humanitarian law there has also been progress.
Besides the Geneva Converitions of 12 August 1949 18/ and the Additional: Protocols
_thereto, 19/ the General Assembly in resolution 37/116 reiterated the call to all

© States’ to consider rdtifying or -acceding to the two Protocels without delay. - The

Geneva Protocol of 17 June 1925 for the Prohibition of the Use in War of Asphy¥iating,
Foisonous or Other Gases and of Bacteriological -Methdds of Warfare is also relévant.
The International Conference on Human Rights held'in Teheran observed in

resolution XXIIT of 12 May 1968 that armed conflicts continued to plague humanity

and considered that the widespread violence and brutality of the times, including
massacres, summary executions, "tortures, inhuman treatment of prisoners, killing-

‘of civilians in armed conflicts, and ‘the use of chemical and biological means -of
warfare, including napalm bombing, raesulted in the erosion of human rights and .
engendered counter-brutality. 20/ The ucneral Assembly in resolution 2444 (XXIIL)
taking note of that rﬁsolutwon, invited the Secretary-Gereral, -in consultation with
ICRC to study, inter alia, the need for additional humanitarian international
conventions or for other appropriate legal instruments to ensure the better protection
of civilians, prisoners and combatants in all armed conflicts and the prohibition

and limitation of the use of certain methods and means of warfare.

137. The facts mentioned in the foregoing paragraphs and chapters are of legal
relevance to the human rights situation in Afghanistan. They must be viewed in the
context of the legal obligations imposed on the States parties by human rights
instruments and humanitarian law. Althcugh Afghanistan did not become a party to
the International Covenants on Human Rights until 1983, and is not a party to the
protocols additional to the Geneva Conventions of 1949, the Special Rapporteur
considers it appropriate to repeat the opinion expressed by Mr. Héctor Gros Espiell
in his report on the human rights situation in Beliivia (E/CH.4/1500, para. 28), that
"jit is nevertheless essential to bear in mind that ... obligations exist as a direct
consequence of the Charter of the United Nations and the Universal Declaration of
Human Rights™.

18/ United Nations, Treaty Series, vol. 75, Nos. 970-973.

19/ 1International Committee of the Red Cross, Protocols additional to the
Geneva Conventions of 12 August 1949 (Geneva, 1977).

gg/ Final Act of the International Conference on Human Rights, Teheran,
22 April to 13 May 1968 (United Nations publication, Sales No.: E.58,XIV.2),
chap. IIIL.
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138. In addition, these facts must be examined in relation to the provisions of the
Universal Declaration, which is incorporated in the Fundamental Principles of the
Democratic Republic of Afghanistan. Unless these human rights instruments, whether
of a national or 1nternatlonal nature, are 1mpLemented tney will become valueless,
serving purely propaganda purposes, and will make no contribution to the promotion
~of human rights in. a difficult. 81uuatlon.

A, Constitutional framework

139 Although constitutions were promulgated by the monarchy in 1923% and l931
Afghanistan remained virtually an absolute monarchy until 1964. Under the

1931. Constltutlon -the Govcrnmcnt was not responsible to Parliament nor did it have
to receive a vote of confidence. Under the 1964 Constitution, freedom of the press,
speech and assoclation was guaranteed. The 1964 €onstitution was based on the
separation of the executive, the legislative and the judiciary. The legislative
power was vested in- the Strura (Parliament). The ministers were appointed by the
Prime Minister who was nomlnatcd by the King. The judiciary was an independent organ
of the State, composed of a Supreme Court and a number of subordinate courts.

140. The Constitution of 1964 was rendered:de facto obsolete by the establishment of
the .Democratic Republic of Afghanistan in, April 1978.  On 14 April 1980, the
revolutlonary Government adopted the  "Fundamental Principles of the Democratic Republic
of Afghanistan”, which came into effect on 21 April 1980 and served as an interim
constitution, pending the adoption of a final constitution. . Annex I contains, various
provisions of these "Fundamental Principles" which may be considered relevant to the
report of the Special Rapporteur. In addition, Decree No, 3 dated 14 May 1978

contains important regulations on the structure of the judiciary in articles II to X.

141. The preamble to the Fundamental Prlnclpleo of the. Democraflc Republic

of Afghanistan in referrlng to the "real will of the pcoplc", mentions the inherent
traditions of the people, the "observance of Islam as a sacred religion™ and :
"respect for the Universal Declaration of Human Rights". The revolutionary aim of I
the Democratic Republic of Afghanistan is expressed as follows: "... The Democratic
Republic of Afghanistan deems it its primary duty ... to consolidate thes gains of the
Saur Revolution and .realize its lofty objectives and aspirations, strengthening,
developing and further evolving the progfessive system in the Democratic Republic

of Afghanistan ...". There seems to bé a cartain contradiction, and perhaps
incompatibility, between respect for the tradition of the "noble people of Afghanistan®
and the observance of Islam on the one hand, and the development of the Saur

Revolution towards a "new society' on the other. Cbviously the authorities wished

the Fundamental Principles. to transform society, but it seems difficult to combine
preservation and revolutlonary tranuformatlon. Any sovereign State within the

United Nations is certainly free to choose its political system and the United Nations
should not intervene in that system. However, the human rights system of a given
States, in particular in a situation where gross violations of human rights are
alleged, may be considered and even evaluated within a2 universal organization whose

aim iz to promote human rights.::-A mere reference to the Universal Declaration is not
enough. The rights ang dutiashproclaimed therein sheuld at least be reflected in the
Fundamental Principles. This apparent incompatibility between the avowed aim of the
Fundamental Principles to form a new society on the one hand, and the commitment to
preserve the country's traditions on the other is further reflected in other provisions
of the Fundamental Principles, such as articles 5, 8, 9, 27-30, 32, 3% and 54-59.

R T
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142, The rules contained in the Fundamental Principles of the Democratic Republic

of Afghanistan must be read in context with the decrees of 1978 wnich have not been
abrogated by the Fundamental Principles. These decrees form a part of the Saur
Revolution reform programme. In particular Decrees Nos. 3 and 7 must be taken

into account. Decree No. 3 contains rules governing the judicial structure in . |
Afghanistan after the Saur Revolution. The authority of the Supreme: Court is . given
to the High Judiciary Council which is made responsible to the Revolutionary Council,
a body not composed of independent judges. Article VII of this decree establishes

a "revolutionary military court® which is also declared responsible to the Revolutionary
Council, Civil and military.persons who have committed offences "against the Saur
Revolution" are not only punished in accordance with law but also in accordance with
ndirectives and decrees of the Revolutionary Council'.

B. International provisions on human rights

143 The Govevnment of Atghanlstan 5uon1tbed the following observations in writing on
- the measures it has taken concerning international human rights instruments:

)
i !

"Fuprther to the humanltarlan steps which were taken by the Democratic
Republic of Afghanistan-after. the April Revolution and espegiglly .after
the new evolutionary phase’ of the April Revolution for the preometien.and
~ protection of human rights, as was explained in-detail by the represenbatlve
...of the Democratic Republic of Afghanistan at the thirty-eighth session of
. the Commission on Human Rights held during the .first quarter of this
vear (1982), the following measures are being adopted:

The establishment of LéwyérsmUnions is under consideration.

The Democratic Republic of Afghanistan will ratify the Internafgional
Covenant on Civil and Political Rights and the International
Covenant on Wconomlc, Social and Cultural Rights durlng 1982.

Promulgatlon of the Law and Rights of, WOunded Dlsabled and Martyrs
of the April Revolution. B o

. Accession to the: International Convcnticnibh théaSuppression and
Punishment of the Crime of Apartheld

Accession to the International : Conventlon on the Ellmlnatlon of All
‘Porms of Racial DlSCPlMlHatlon.‘w

Accession to the Convention of -the Non-Applicability of Statutory
ft “Limitations to War Crimes and Crimes against Humanity."

144. On 24 Januvary. 1983, Afghanistan Patlfled %he Tnuernatlonal Covenant on
Economic, Social and Cultural Rights and the Internatlonal Covenant on Civil and
Political Rights, No report under article 40 of the Covenant on Civil and Political
Rights has been submitted as yet. On 4 February 1985, the Democratic Republic. of
Afghanistan signed the International Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.
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145. ‘The following are the provisioﬁs contained in the Universal Declaration of =
Human ‘Rights and the International Covenant on Civil and Political Rights that may
be ¢onsidered relevant ©o this .report:

“Article 1 of the Internaticnal Covenant on Civil and Political Rights.
which sets out the right to self-determination in combination with
article 25 (b) of the Covenant:concerning the right to vote;

- Article 3 of the Unlversal Declaratlon -of Human Rights (and articles 6 and. 9
of the International Covenant on Civil and Political Rights) which
guarantees the right to life, liberty and the security of person;

Article 5 of the Universal Declaration of Human Rights (and article 7
of the International Covenant on Civil and Political Rights) which
guarantees the right to.freedom from torture and other forms of cruel,
inhuman or degrading treatment or punishment;

Article 9 of the Universal Declaration of Human Rights (and article 9
of the International Covenant on Civil and Political Rights) which
guarantees the right to freedom from arbitrary arrest or detention;

Articles 10 and 1l of the Unviérsal Declaration of Human Rights (and
article, 14 of the International Covenant on Civil and Political Rights)
which guarantees the right to a fair and public trial with full
guarantees for defence;

Article 18 of the Universal Declaration of.Human Rights (which corresponds
to article 18 of the International Covenant on Civil and Political Rights)
which guarantees the right to freedom of thought, conscience and religion;

Article 19 of the International Covenant on Civil and Political Rights
which guarantees the right to freedom of expression;

Article 27 of the International Covenant on Civil and Political Rights,
which recognizes the right of persons belonging to ethnic, religious,
or linguistic minorities, in community with the other members of their
group, to enjoy their own culture, to profess and practise their own
religion, or to use their own language.

146. Reference must also be made to article 2 of the International Covenant on Civil
and Political Rights which requires States parties to respect and to ensure to &Il
individuals within their .territories and subject to their jurisdiction the rlghts
recognized in the Covenant.

147. It must be stated that, in application of the Covenant, the Human Rights -

LCommittee has already developed a rich practice as to the content of some of these

rights. Furthermore*Unltmd Nations bodies such as the Fconomic and Sbeial Council,

the Commission on Himsn: Rights and the-. Sub -Commission on Prevention on Dlscrlmlnation
and Protection of Minorities have tried to substantiate several of the rights mentioned
above. Therefore, there can be no . doubt as to the content of the rights mentioned.
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148 IL may be recalled that article A paragraph 2, of the ¢nternat10nal Covenant on
Civil and Political Rights stipulates that there shail be no dero¢a§1on fron "the
right to 1ife and the prohibition on arbitrary deprivation of llte, the rlght to’
freedom from, torture, the right not to be held in slavery or serv;tude, the right
not to be 1mprlsoned merely on the ground of inability to fulfil a, ,contractual
obligation, the right not to be held gulltv of any criminal: offence on account of
any act or omission which did not constitute a criminal offence whsan it was committed,
the right. to rec@gnmtlon evefywhere as a person before the, law as well as the right
to freesdom of thought, conscience and religion, are rlﬂhus from whlca no State may
derogate even ."in time of public emergency which threatens the 1ife of the natlon"

149. Furthermore, reference is made to the following documents in this respect:

Study of equalityuin the administration of justice; 21/

/J

udy on tbe ri raons belonging to ethnic, religious and

Declaration on the Elimination of All Forms of Intolerance and “of
Discrimination Based on Religion or Belief; 23/

Standard Minimum Rules for the treatment of prisouners; 24/

General Comments of the Human Righﬁs Committéé on articles 2;74;‘6, 9,
10, 14, 19 and 21 of the International Covenant on Civil and Political
Rights;

United Nations. Declaratlon on the Protection of All Persons from’ Belng
Sub jected to Torture and Other Cruel, Inhuman or Degrading Tréatment
or Punishment; 25/

Convention against Torture and Other Cruel, Inhuman or Degradlng
Treatment or Punishment; 26/

Code - of Conduct for Law ancrcemPnt Offlona k 7
Principles of‘Meaical Ethies; 28/

Draft Body of .Prineciples for the Protection of All Persons under Any Form
of Detentlon or Imprisonment (A/C.6/37/L. 16) ‘

21/ United Nations publication, Sales No. E.TL1.XIV.3.
22/ - United Natlons publication, Sales No. E.78.%IV.1.
gi/. General Aesemoly resolution 36/55.

24/ First United Nations Congress on the Prevention of Crime and tne Treatmbnt
of Offenders, Geneva, 22 August - 3 September 19553 Report by the Secretariat
{(United Nations publication, Sales No. 56.1IV.4), annex I.A,

25/ General Assembly resolution 3452 (XXX).

26/ General Assembly resolution 39/46.
27/ General Assembly resolution 34/169.
28/ General Assembly resolution 377194,
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150. It may further be recalled that the measures to -restrict the conventional rights
enshrined in the Covenants must be commensurate to the exigencies of the situation
("to the extent strictly required"”). Article 4, paragraph 3, states:

"Any State party to the present Covenant availing itself of the right of
derogation shall immediately inform the other States parties to the
present Covenant, through the intermediary of the Secretary-General :

of the United Nations, of the provisions from which it has derogated

and of the reasons by which it was actuated. A further communication
shall be made, through the same intermediary, on the date on which it
terminates such derogation."

151. There is no doubt that Afghanistan is'bound by the Covenant on Civil and Political

Rights to which it has been a State party since 24 April 1983, when the alleged
sitvation of gross and massive violatlon of human rights already existed. Afghanistan

has to respect the rights referred to in the International Covenant on Civil and-
Political" Rnghts in regard "to all individuals within its territory and subject to

its jurisdiction" (art. 2, para. 1).

152. The question of the legal context of the presence and activities of foreign
troops in Afghanistan must also be examined, particularly because their presence

has been consistently mentioned in relation to the human rights situation there.

As stated above, the troops are in Afghanistan on the basis of the Treaty of _
Friendship (see para. 49). The Special Rapporteur is of the opinion that the foreign
troops in Afghanistan, not being in their own territory, cannot exercise any kind of
Jurisdiction over individuals within the territory of Afghanistan, except of course
over their own members.

153%. This conclusion does not, however, provide an answer to the question of the
1ega1 regime applicable to the conduct of the foreign troops who, being involved
in an "armed conflict of a non-international character' are bound by the Geneva
Conventions or by other rules of international law on war. This question must be
answered subseguently.

154. Since there is no doubt that Afghanistan is bound by the Covenant and the
principles enshrined in the Universal Declaration, it is necessary to examine the

- extent to which the human rights system proclaimed by domestic law in Afghanistan,

and in particular by the "Revolutionary Council's statement on Fundamental Principles",
is in conformity with the provisions of the Covenant for the purpose of the present
examination of the human rights situation in Afghanistan. This is a task which should
be entrusted to the Human Rights Committee, the body responsible for reviewing the
implementation of the International Covenant on Civil and Political Rights, in
particular the procedure under article 40 of the Covenant.

155. A human rights situation ir a State is not only characterized by the coustitutional
framework which may well be in conformity with international instruments, but also by
the practical implenientation of its conatitutional provisions and the international
human rights instruments to which it is a party. The Special Rapporteur is of the
opinion that only a comprehen51ve consideration of the situation regarding both the
proclaimed rights and the respect, guaranteeing and observance of those rights can
reflect the reality of a given human rights situation.
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_— - S C. <legal regime governing the conduct
. : e of  the hostilities

156, As indicated in the preceding section, the human rights situation in
Afghanistan necessitétes an examination not only of the constitutional and
international legal framework but, in view of the presence of_foreign troops in
the country, the evaluation of the conduct of hostilities of .these troops in the
conflict in Afghanistan. The principal issues to which this aspect gives rise,
are those concerning the humanitarian law governing the civilian population and
prisoners of war. Both Afghanistan and the USSR are parties to the Geneva
Conventions cf 12 August 1949, of which those most relevant to the Ssituation, 1n_
- Afghanistan are The Convention relative to the Treatment of Prisoners of War

T {Tadrd Convenplon) and the Convention relative to the Protection of Civilian
‘Peruons in m1nn of War (“OUfuh Conventionij.

1£§'7 Tn axanininge the gituasti of human rights
1Ty nan r
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the prlnCLpal questlon that arises is the extent to which the facts descrlbed i
the preceding chapters may be imputable to one State or the other. Similarly, a
quastion arises as to the extent to which the opposition movements are bound by
the Third Geneva Convention in particular. In addition, since allegations of the

usa of certain’ weapons have been made, the Geneva Protocol of 17 June 1925 may
also be relevanto“f

VALY,

1R8 A legal ¢ examination of the human rights situation as affccted by’ the confl1ct
in Af gnanlqtun is undoubtedly essential in order to determine che appllcablllty .
of humanitarian law and the international law of war-and to de termine in parulcular
responsibility, for the inhuman acts alleged to have been conm;tted during the’
hostilities. This is also necessary to determine the position of the lnternatlonal
CﬁmmL++ee of the Red Cross in the present conflict. The nature of the hostilities
in A;ghanlutan is extraordinary in that another State party is 1nvolv d on the 31de
cf the Government of Afghanistan, rather than against it, against op0081t10n '
movements which, in turn, claim to represent the population, but which in fact do
not constitute a government, a 3State or an authority. Several studies have”
ttempted Lo clarify similar situations in the conuext of the applicability of the
Geneva Cenventions. 29/ : : i
. 159, It rust alsc be borne in mind that, for the opposition movements in the _Afghan
hostilities, the conflict is considered as a "holy war" which, according to bellefs
. and b“adwulons, is governed by its own particular traditional customs.

51 TR e Lo

29/ Among these studies are the following:

D. Scﬁindlel, "Le droif international humanitaire et les ‘conflits armés
internes int ernatlonallses" Revue internationale de la Croix-Rouge,..
1982, pp. 263 ff.; ' ’ j BT

J.P. Gass ‘"Internationalized non—lnternatlonal armed confllcns. céee_
studies oF Afghanlsban, Kampuchea and- Lebanon”. The American . Uﬁlver31uy
Law Review, vol. 33 (1983), pp. 145 £f.;

A.G. Noorani, "Afghanistan and the rule of law", The Review (International

Commission of Jurists) No. 24, June, 1980, p. 50.
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160. Since the parties in question have not yet acceded to the additional protocols

to the Geneva Conventicns which were corcluded in 1974 and which are aimed at

improving the status of members of liberation movements, the Special Rapporteur is

not at present in a position to analyse the exact legal nature of the conflict.

is far as the members of the copposition movements are COHCNPHGQ, however, it may

be stated that, in the present situation, as affirmed by Michel Veuthey in the
study entitled Guerlqu et droit humanitaire, 50/ because of this failure to adapt,

this stonewalllng and IEEEKZTQtEnc§—“ uerllla authLty remains almost totally

outside the field of application of humanitarian law, and in practice evolves, and

one might say cancels itself out, in an eumpirical way.

161. In the light of the facts available and in the face of the undeniable fact
chat there is a conflict in Afghanistan, it is evident, from a humanitarian and
moral point of view that the conflict which exists between the established
QJovernment and the foreign State on its aide on one hand, and the various qrganized
opposition movements on the other, must be considered as one of a non-international
character within the meaning of article 3 of the Geneva Conventions. The

Special Rapporteur is of the view, therefore, that the parties to the conflict are
bound by article 3 of these Conventions, which reads as follows:

, Article 3

In the case of armed conflict not of an international character
occurring in the territory of one of the High Contracting Parties, each Party
to the conflict shall be bound to apply, as a minimum, the following
provisions:

{1) Persons taking no active part in the hostilities, including
members of armed forces who have laid down their arms and those
placed hors de combat by sickness, wounds, detention, or any other
cause, shall in all circumstances be treated humanely without any
advérse distinction founded on race, colour, religion or faith,
sex, birth or wealth, or any other similar criteria.

To this end, the f'ollowing acts are and shall remain prohibitéd
~at any time and in any place whatsoever with respect to the
above=-mentioned persons:

(a) wviclence, to .life and person, in particular murder of all
kinds, mutliatlon cruel treatment and torture;

(b) taking of hostages;

{c) outrages upon personal dignity, in particular, humiliating
and degrading treatment;

(d) the passing of sentences and the carrying out of
executions without previous Jjudgement pronounced by a
regularly constituted court affording all the judicial
guarantees vwhich are recognized as indispensable by
civilized peoples.

TN A 1 s b st

30/ Vlichel Veuthey, Guérilla et droit humanitaire, Genéve, CICR, 1983.
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(2). " - The wounded and sick shall be collected and caﬂed for,

_ An 1mpart1al numanltarlan bodj, such as the Internaclonal Lommlttee of
the Red Cross, may offer-its services to the Parties to the conflict.

- The Parules to the conflict uhould ;uruher endeavour to bring into ¢
force, by:means of special avreoments, al .or part{p;.th§,9§Qe: provisions.
of the. pkesent Convention. S e : S

The appllcaulon of the preceding-provisions shall not affect the legal
status of the Parties to the conflict.

162. However, even if it is considered that these norms of humanitarian law, as

set out in article 3 of the Geneva Conventions, .are not applicable. for merely
formal, reasons, there can be Be. doubt that both S ates are bound by the
yuu@;uat;uual numan rights inatruments Lo which they are parties. It is

1nconce1vable§ in the view.of the Special Rapporteur, that in today’s world a
group of persons may be con51dered as outside .the application of human prights; .
the least that may be said is that the srga omnes theory of the ‘Barcelona Traction
case 31/ must be applicable to the present conflict. The acts prohibited under
article 3 common to the Geneva Conventions are violations of those human rights
which are guaranteed by the international instruments to which the State parties
adhered and which are considered to be appllcable arga omnes in the said Judgement
of the Inuefnaulonal Court of Justlce. '

163. A numbé}”bf'considerations would indicate that representatives of the Afghan
opposition movements consider themselves bound by the Geneva Convention relative
to the Treatment of Prisoners of War; five Afghan opposition movements have
expressed th°lf willingness to ICRC to respect the spirit of the Third Geneva
Convention and are ready to do so. in writing. The Special Rapporiteur is satisfied
as to the. 51ncerlty and veracity of this information which is based on reliable
sources. . Furt hefmore it is publlciy known that prisoners taken by Afghan
opposition movements from the foreign army were handed over to ICRC as a result of
a speclal agreement concluded between them and ICRC. As stated in the

ICRC Bulletin: 32/

"Tn addltlon, being deeply concerned by thp pllghp of persons captured
by the Afghan opposition movements and by information to the effect that
_several such persons had been executed, the ICRC tried to find a way of
protectlng tbe 11ves of both. Afghan ahd Soviet captured persons.

Negotiations carried out by the ICRC with, successively, the USSR, the
Afghan opposition movements, Pakistan and Sw1uzgrland led to partial success.
The parties agreed to the transfer and internment in.a neutral country of
Soviet soldiers detained by the Afghan opposition movements, in application,
by analogy, of the Third Geneva Conventlon, relative to the treatment of
prisoners of war. .

31/ Case concerning the Barcelona Traction, Light and Power Company,
lelted Judgement of 5 February 1970: I.C.d. Reports 1970, p. 4.

32/ International Committee of the Red Cross,Bulletin No. 101, June 1984:
P+ 3.
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On the basis of this agreement, the ICRC has had access to some of
the Soviet prisoners in the hands of the Afghan movements and has informed
them, in the course of interviews without witness, of the possibility for
transfer by the ICRC to Switzerland, where they would spend two years under,
the responsibility and watch of the Swiss Government before returning to
their country of origin.

The ICRC made this proposal to the Soviet prisoners on the basis of
the principle worked out at the 194% Diplomatic Conference and stipulated
in the Geneva Conventions, i.e. that repatriation of a prisoner of war
signifies the return to a normal situation and is in the best interests of
the prisdncr~ The above-mentioned procedure therefore applies only to
bov1et soldiers who consider themselves to be in a "situation comparable to
that of ‘a prisoner of war in enemy hands. Consequently, the entire
operation is based on respect for the principle according to which the
ICRC never acts against the wishes of the person it is assisting.

To date, eleven Soviet soldiers have accepted: the proposal. The first
three were transferred to Switzerland on 28 May 1982. Eight others arrived
" in August and October 1982, January and October 1983, and February and e
April 1934. One of them escaped to the Federal Republic of Germany in
July‘1983."

164. HoWever, the Special Rapporteur notes that, in practice, the application of
the Third Geneva..Convention by the Afghan Opp051tlon movements does not appear
to be pon51stent with theé principles mentioned in article 3 common to the

Geneva Conventions, which specifies that prisoners shall. in all circumstances

be treated humanely without any adverse distinction founded on race, colour,
religlon or faith, sex, birth or wealth. The Special Rapporteur was informed
that prlsoners uaken by the Afghan opposition movements were treated differently,
dependlng on whether they were Afghan conscripts, members of the Afghan . S
Communlot Party,’1mportant persons, or members of the foreign armed forces,.

D. Self-determination

165. The Human Rights Committee in its General Comments on article 1 of the
Internatiocnal Covenant on Civil and Political Rights stztes that the right to:
oelf«determlnatlon belongs to all peoplcs regardless of their legal status.

Mr. Gros bsplell in hig study The Right to Self Determination: Implementation of
Unlted Nations Resolutions 33/ states that "the right of peoples to I
seif-determination exists as such in modern international iaw, with all the
consequences that flow therefrom, where a people is subject to any form or type
of colonial and alien domination of any nature whatsocever.” "Clearly ... the
foreign occupation of a territory ... constitutes an absolute violation of - the.. .
right to self-determination®. ggj The Afghan Government, in reply to questions
of the Special Rapporteur, Mr. Gros Espiell, expressed the view that "'alien
domination' is understood as covering all forms of domination, both direct and
indirect, regarded or declared 'alien' by peoples of any area and which
constitutes ah impediment' or a suppressi¥e’ factor in the realization of their
fundamental freedoms and human rights, as enshrined in the Charter of the

United Nations and the Uniwversal Declaration of Human Rights". 357

33/ United Nations publication, Sales HNo. E.79.XIV.5.
34/ 1Ibid., para. 45
35/ 1Ibid., para. 4%, note 19.

P4
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166. Article 1 of the International Covenant on Civil and Political Rights,
General. Assembly resolution 1514 (XV) and many other resolutiohs of

United Nations organs affirm and rccdgniue the right to self=determination.
Thus ",.. this right includes political, econoniic, social and cultural azpects.
For the right to be fully effective, the exlstenneof atl these elements is.
required”, 36/

167. The models of self-determination are indicated in the Declaration on
Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations. 37/ The
right to selfeqetermlnatlon can be applied externally and 1nLernallV° The
scruggle of peopl; under alien domination does not imply a violation of the
Charter or of the abovemmentloned Declaration. "The struggle of peoples for |
their self-determination in face of ... alien domination gives rise o an
international armed confllct anc ‘does not'create a situation of civil war.”. 58/

168. The right t5 self-determination is linked towthe“right to vote embodied-in
article 25 (b) of the Internutlonal Covenant on Civil and Political Rights.
The,nxercloe of thisd right is an important element for the application of the
right to SLlf -determinations; Although an emergency situation, referred to in
article 4 of the International Covenant, does not necessarily interfere with the
right to self-determination (otherwise article 4 of the International Covenant
would exempt article 1 from derogation), it is a clear contradiction of the
right to self-determination when a government does not represent the entire
population of the territory without distinction as' to race, creed or coloun. -
The contradiction is more obvious when a govérnment is supported de facto or -
de jure by foreign troops, regardless of the basis for the presence and the -
actions in a'givén country. Non=interference -in internal affairs and respect ..
for the right to self-determination must be considered as an integral whole..

169. In the case of Afghanistan, the right to self-determination-is integrally .
linked with a representative democracy. Traditionally, this has been provided..
by Loyanlpcah the organ in which the People of Afghanistan wepre represented
and had a say in the running of their country. In article 35 of the Pundamental
Principles the Loya-Jirgah is recognized. However, it is held in abeyance
"until conditions are appropriate" and, until such time as a Loya-Jirgah is
established, the power normally in the hands of this supreme organ. is. entrusted
to the Revoluulonary Couneil which, under the Fundaméntal Principles, is Ny
empowerad to act as the highest organ of the State. Therefore, toc this extent,
and-- -independently. of. the alzen and/or-foreign domination aspect, the fact that ‘
the most reafasentatlve organ in the State is not freely elected 1nd1cates that
the rlght to self=determ1natlon in Afghanistan is not yet enjoyed.’ N

36/ gﬁidu, para. 46
37/ General Assembiy resolution 2625 (¥XV).
38/ United Nations publication, Sales .No. E.79.XIV.5, para. 96,
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V. CONCLUDING OBSERVATIONS

170. As séated in his mandate Trom the ‘Economic and Social -Council, the
Special Rapporteur is r@quested to examine the human rights situation in Afghanistan;

w1tqdrawalor all foreign for es’.

171.‘In,the foregoingvchéptefs, the Special Rapporteur has endeavoured to carry out
the examination requested of him in the circumstances described in the introduction
and in chapter I of the present report. 'Due to the lack of co-operation of the
Government of the Democratic kepublic of Afghanistan the Special Rapporteur was not
able to have access to those arcas where a considerable number of violations of .
human rights were said to have occurred. In particular this applies to the
allegations concerning the treatmznt of civilians in detention and those who are not
in detentlon, but in areas where hostilities are taking place or who are otherwise
affected by these hostilities. In spite of this lack of co-operation and because of
the massive refugee population - equivalent to one third of the total population of
the country - the Speeial Rapportcur was able, in the limited time available to him,
to formulate an over-all 1mpwess30n of the human rights reallty prevalllng 1n
Afghanlstan. a

172. As stated in the report, the Special Rapporteur refers to the situation as a
whole and, bases himself on a cross-section of the direct, personal experience of
victims of alleged violations Aand on the considerable volume of documentation on -
the qubJect by individuals and humqnltgllan OPnglZQtJOﬂS with direct knowledge and
experlence of the situation. ‘

173. The current situation in Afghanistan has to be seen against the background of
an 1ndependent people, rooted as it is in ancient traditions and Islamic tenets of
society, endeavouring in the earlizr parts of this century to modernize its society
and to fashion institutions and laws commensurate with the needs of the:

twentieth century. The significant characteristic of this quest for modernization
before the appearance of foreign troops in 1980, was that the Afghan people sought
and pursued its own path, as 1% saw fif, whatever the difficulties and whatever the
problems encounuered It is a fundrmental tenet of modern international law,
recognlred by article 1 of the International Covenants on Human Rights, that every
people has the right te fashion its own poiitical, economic, social and cultural
system without outsgide interference. SR ' ' o _—

174. With the advent of the current regime, in December 1979, three sigrificant
factors appeared which have had and continue tc have serious consequences for the . -
human rights situation in the country. In the first pTace, the regime which was -«
installed in Decembér 197 ;; like its immediate predecessors, was a regime which was
not elected by the people and which hed never submitted to 'a free expression of

will by the population and was therefore unrepresentative. In'the second place, the -
regime instituted a series of reforms of which the least that can be said is that
they. proceeded at a pace that was apparently unacceptable to the population at

large and were stoutly resisted by large segments of the Afghan people. Thirdly, the
regime not cnly applied its reforms with severity, but requested and-accepted that :
foreigh armed forcec join in their imposition, thus creating a_51tuatlon of conflict.

175. At the present stage, it is difficult 'tc ascertain whether; under the rules of
international law, the armed corflict is an- international or a non-international -one."
However, tihe Special Pappowteuw would draw attention to the fact that both Afghanistan
and the Union of Soviet Socialist Republiics are parties to the Geneva Conventions of
12 August 1949 and are therefors at least bound by common article 3 of those
Conventions. Notwithstanding this, the following practices have taken place:
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(a) The use of anti-personnel mines and of so-called toy bombs,

(b) The victimization of the civilian population, particularly women and
children,

" “(c) The non-acceptance of members of the Afghan opposition forces as prisoners
of war. :

176. The Special Rapporteur regrets that the parties to the conflict, which are bound
by the Gerieva Conventions of 1949, do not co-operate with the International Committee
of the Red Cross or do so only selectively. By the same token, it is not satisfactory
that, while the opposition movements recognize the applicability of international
humanitarian norms to the conflict, they would seem, in fact, not to have been able
to ensure its full application by their fighting forces in the field.

i evolution, the internal human rights situation in Afghanistan
has deteriorated as a result of the absence of popular participation in the choice
and admiinistration of Government.

17T ad Tn ~ $
177+ Since the Apr

178. This internal situation of conflict, of which the mass exoduses of refugees is
a principal factor, has also negatively affected the basic rights embodied in the
International Covenant on Economic, Social and Cultural Rights, as set out in
chapter IIT, section D, above.

179. As a result of this situation which is to be considered as a situation of gross
violations of human-rights, some 4 million Afghans have fled the country and sought -
refuge abroad in several countries, particularly Pakistan, the Islamic Republic of
Iran and India.

180. The result of this situation is that many lives have been lost, many people have
been incarcerated in conditions far removed from respect for human rights and’ :
fundamental freedoms, many have been.tortured and have disappeared, numanitarian
norms have been flouted in the conflict taking place, and the resulting situation .
is fraught with danger for the population as a whole. :

181.. In such a situation the checks and balances of representative government under
the rule. of law wmight normally be expected to offer opportunities for gradually
reversing the situation and moving towards the restoration of normalcy, taking

into account the will of the. people. )

182. In this connection the Special Rapporteur notes that Afghanistan, although a
party to both International Covenants on Human Rights, has so far not submitted
reports to the Human Rights Committee nor has it ever filed notice of derogation
from any of the provisions of the Covenant, on the ground that there is a state of -
emergency, with the Secretary-General of the United Nations, as required by
article 4 of the International Covenant on Civil and Political Rights.

183. In the light of the situation described above, the Special Rapporteur is of the
view that as a first step the Government ousht to make every effort teo re-astablish
a national consensus. As required by his mandate, the Special Rapporteur is
Pequested'to‘formulate‘proposals to contribute to ensuring full protection of the
“human rights of all residents of the country, before, during and after:the
withdrawal of all foreign forces. Therefore, an indispensable requirement for this
national consensus is the withdrawal of all foreign forces and the elimination of

- foreign influence. In this connection, the international status of the country might
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usefully recelve appropriate attention, for it might be advisable for Afghanistan
to consider the possibility of formally committing itself to a policy of
non-alignment or even to a status of permanent neutrality under international law,
with a view to facilitating the maintenance of its territorial integrity and
political independence, under the terms of the Charter of the United Natidns, and
thus creating conditions conducive to the respect and guarantee of human rights
throughout. the country.

184. There must be an immediate commitment to, and application of, the norms of
human rights and humanitarian law by all parties involved. A fundamental law or
constitution should be promulgated in line with.the Universal Declaration of
Human Rights and the International Covenant on Civil and Political Rights. The
rule of law must be re-established in the country in a manner which is consistent
with these international standards.

135. In the process of correction and healing which lies ahead, a dialogue with the
international community will be vital as well as its subsequent support. The
Special Rapporteur therefore appeals to the Government of Afghanistan to co-operate
with the Commission on. Human Rights in its efforts to improve the situation of
human rights. Co~operation with the Commission offers the p0551b111ty of
reconciliation and restitution of human rights.



E/CN,.4/1985/21
pege 50 '

VI. RECOMMENDATIONS

 They
may be subdivided 1nto recommendations requiring immediaté appiication in opder to
mlnlmlzc the present suffering and longer-term measures to guarantee a spableﬂ,;
human’ rights situation in t e future. '

186. In view of cne forep01na, the following wecommendatlons appear necessaryp

. s R

187. The Goverunment of Afghanistan should respect and apply fully the 1nternat1onal
obligations d°r1v1ng from international human rights instruments to which
Afghanistan is a .party. lor’tum against opponents of the_ egime, which 1s
curwently commonn!ace and whlch has almost aSDuned the cha racter of an
Yadminist fatlve practice® should be halted by.. che Covernﬂen

188. Thé parfies to the conflict, namely tha Dartj Jn pchr, and the various

opposition movements should be convened with a view to establishing an assembly
re nr‘;:qpn‘(’:n'lvc of 1‘1‘1& varioua gectoras of Afchan Snn-xnrv aimed at the constitu

~nr
4 DEeais Ve uJ U e

£3
nstitution

irgah or the equlvalent thereof, so0 as to 1nltiat the process of
normallzatlon 1nclud1n¢ Lh withdrawal of Lae lOPean forqes from the country.

189. An'&hdependent in PnaLlonal humanitarian organ17atLon such as ICRC should be
entrusted with ansur 1nq respect for humanitarian pi 1n01p1e in ‘the conduct of the
hostilities. If this is found impracticable, the parties should be invited to
nominate organizations they consider to be worthy of their confidence so as to form
mixed commissions for that purnose.

190. The parties to the conflict, namely government and opposition forces, should
be reminded that 1t is their duty to apply fully the rules of international
humanitarian law without discrimination, particularly those concerning the
protection of women and children.

191. The parties to the conflict should bhe called upon to allow ICRC full access
to prisons, places of detention, "internal refugee camps® or such other places as
are necessary to enable it to carry out its humanitarian tasks. For this
humanitarian purpose ICRC access to airfields should alsc be assured.

192. Members of all forces engaged in the conflict, those of Governments as well as
of the opposition, should be recognized as combatants within the framework of
international humanitarian law.

193. The rights of the 4 million Afghan refugees to return to their homes safely
should be recognized and respected and a general amnesty should be formally
proclaimed for everyone, regardless of their political opinions.

194. The Govermments directly involved in the present situation of human rights in
Afghanistan should co-operate fully with the United Nations, in particular in
clarifying thz fate of missing persons, and should do everything possible, as a
matter of urgency, to contribute to the restoration and upholding of human rights
in Afghanistan.

195. Inasmuch as the presence of foreign tiroops in Afghanistan, one of the main
causes of the present human rights situation in that country, has been the subject
of detailed recommendations formulated in several resclutions of the

General Assembly and of the Commission on Human Rights, the Special Rapporteur
would in the present context limit himsclf to drawing attention to those
resolutions.
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Annex T

FUNDAMENTAT, PRINCIPIES OF THE DEMOCRATIC REPUBLIC OF AFGHANISTAN

Preamble

The Historic Statement Issued by the Revolutionary Council of the Democratic
. Republic of Afghanistan, Adopting and Proclaiming the Fundamental Principles of the
‘Democratic Republic of Afgharistan on 14 April 1980. _

The Révolutionary Council of the Democratic Republic of Afghanistan.on the
basis of TR FEaIWiTI and interests of workers, peasants, tradesmen, nomads, the
intelligentsia and other toilers and the entire democratic and patriotic forces from
all nationalities, tribes and clans:

- With a profound respect to and a serious observation of the national
historical, cultural and religious traditions of the noble people of Afghanistan,

— Decisive observance of Islam as a sacred religion,
~ With due respects to the Universal Declaration of Human Rights,

'~ Pollowing a policy of peace, friendship amd co-operation with_all peoples”bf‘
the region and the world,

~ With a view to safeguarding national independence, national sovéreignty,
territorial integrity and the people's order in the Democratic Republic of
Afghanistan,

- Successfully develop the nationél democratic Saur Revolubion and realise its
lofty objectives and aspirations based on creation of a new society of peaceful
work, freedom and justice, fraternity and equality, democracy and progress.

Democratic Republic of Afghanistan, proclaiming its publication and enforcement
effective 21 April 1980, .
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The Saur Revolution (1978) which entered its new phase on 27 December 1979 in
the glowing annals of Afghanistan ushered a néfional, democratic, anti~-feudal and
anti~imperialist uprising. As a result of the Saur Revolubion, a-new type government
was created in the Democratic Republic of Afghanistan, reflecting the aspirations and
safeguarding the long~standing interests of workers and all the peoples of the ‘
country.. The honourable working people of Afghanistan were placed in the course of -
transformation of their social revolution. and national uprising +o bring. to final
victory their national demoeratic resurrection and build a new society based on
peace and freedom, progress and justice, fraternity and equality. To enable Afghanistan
to overcome its underdevelopment and begin social, economic and cultural advancement
under the leadership of the People's Democratic Party of Afghanistan, the party of
the working class and all the toilers of the country on: the basis of the will of vast
magses. of:-people, a profound respect and serious observance of national, historical,.
cultural and religious traditions of the people with definite adherence to the
principles of Islam as a sacred religion, respect to the Universal Declaration of
Humen Rights based on the policy of peace, friendship and co-operation with all peoples
of the region.and the world. ' i ' .

The Democratic Republic of Afghanistan deems it its prime duty to safeguard
national independence, national sovereignty, territorial integrity, comsolidation of
the gains of Saur Revolution and realization of its lofty objectives and aspirations,
strengthening, developing and further evolution of the vanguard progressive system
in the:Demecratic Republic of Afghanistan, ensuring vast and active participation by
workers and all democratic forces of the country in the national democratic, anti-
feudal and anti-imperialist changes and safeguarding the homeland and the Saur
Revolution under the auspices of-the People's Democratic Party of Afghanistan and the
Revolutiondry Council, S ' :

In order to realise the above objectives, the Revolutionary Council of the
Democratic Republic of Afghanistan as the highest authority wielding State power and
the real representative of the free will of “the entire people .of Afghanistan decided
that pending the adoption of Afghanistan's constitution by "Loya Jirgg”,,the Supreme
Council, these Fundamental Principles should be adopted and put into effect, '

"1; Fundamentals of social, political and economic order

o a

ARTICIE ONE - The Democratic Republic of Afghanistan is an independent,
democratic State belonging to all Moslem working people of Afghanistan ranging
from workers, peasants, nomads and the intelligentsia to other toilers and the
entire democratic and patriotic forces from all nationalities, tribes and clans
of this country.

ARTICIE TWO ~ The Government shall make efforts to ensure for the people
a prosperous, happy, peaceful, secure and tranquil life as well as develop
individuals from all viewpoints, protect their rights, ownership, dignity,
national customs and traditions. State power in the Democratic Republic of
Afghanistan belongs to working people in +towns and villages and exercised through
exclusively State and local organs established through democratic methods.

as e

ARTICIE FIVE - Respect, observance and preservation of Islam as a sacred
religion will be ensured in the Democratic Republic of Afghanistan and freedoms
of religious rites guaranteed for Moslems, Followers of other faiths will also
enjoy full freedom of religious practice as long as this would not threaten
tranquility and security in society.
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- No citizen is entitled to exploit religion for anti-national and anti-
- people propaganda or other actions running counter to the interests of the
Democratic Republic. of Afghanistan and the people of Afghanistan. The '
Government will help the clergy and religious scholars in carrying out their
patriotic activities, duties and obligations.

ARTICIE SIX - Activities of workers' uniong, women's and youth organizations,
scientific, cultural, artigtic and other social and democratic organizations of
the working people uniting within their ranks workers, peasants, tradesmen, the
intelligentsia and other inhabitents with a view to raising thelr oxganizational,
social and productive standards to realise the objectives of the Saur Revolution
and ensure their gpecific interests shall be encouraged and supported,

ARTICIE SEVEN ~ The Democratic Republic of Afghanistan will pursue a pollqy
of equal rights, fraternal friendship and all-out development of all ‘
nationalities, trlbes and clans which live in their indivisible homeland,
Afghanigtan, irrespective of their size and support solidarity among all
nationalities, tribes and clans in their struggles to realise the objectives
and aspirations of the Saur. Revolution. and. ensure and. guarantee their legal
rights.

The Democratic Republic of Afghanistan aims at eradication of Lnequality

- ag far as economic, social and cultural growth of our people in all: reglons of

the country is concerned.

The Democratic Republic of Afghanistan will preserve and develop the best
and most valuable works which comprige part of the cultural heritage and
traditions . of all nationalities, tribes and clans of this country.

ARTICIE EIGHT - The armed forces and the police in the Democratic Republic
of Afghanistan will safeguard the gains of Saur Revolution, national
independence, unity and territorial integrity and national sovereignty of the
country.

The Government will adopt appropriate measures with a view to strengthening
and consolidating the armed forces and the police and training them with a-
spirit of patriotism, loyalty to the objectives and aspirations of the Saur
. Revolution and solidarity with the working peoples in other countries and ensure
the participation of the armed forces in social and political '1life and improve
the financial standing of their families.

- ARTICIE NINE — The Government of the Democratic Republic of Afghanistan
will support the patriotic part played by tribal elders and all members of-
tribes which ensure peace, fraternity and tranqulllty in their areas and
defend Afghanistan's borders and will extend to them all-out help to
“effectively carry out this noble task,

ARTICIE EIEVEN ~ The Democratic Republic of Afghanistan will expand and
strengthen its friendship and traditional all-out co-operation with the '
Soviet Union and its co-operation and friendly relations with other countries
of the sccialist alliance on the basis of international solidarity.
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ARTICIE TWELVE ~ The Democratic Republic of Afghenistan as a peace-~loving
country will make serious efforts to protect and strengthen friendly relations
with other countries, especially the neighbouring nations and all Moslem :
countries and States on the basis of mubtual respect to one another's national
independence and national sovereignty, territorial integrity and non-interference
in one another's internal affairs and contribute to the endeavours of Moslems
and other peoples in connection with their search for universal peace, freedom,

. progress and co-operation.

L

ARTICIE SIXTEEN - The Democratic Republic of Afghanistan will respect
and observe the United Nations Charter and the generally accepted principles
of international law and supports the United Nations' activities in
strengthening peace and developing international co-operation,

2, Fundamental rightsvana obligations of citizens

. ARTICIE TWEVTY—SEVEN ~ Citizenship of the Democratic Republlc of Afghanistan
is shared equally by all the peoples of Afghanistan,

Granting and withdrawal of such citizenship is defined by law.

Afghan citizeng abroad are entitled To proteotlon and support by the
Democratic Republic of Afghanistan. No citizen of the Democratic Republic of
Afghanistan shall be delivered to a foreign government.

ARTICIE TWENTY-BIGHT ~ All'Afghan citizens are equal before the law.

All Afghan citizens share equal rights and obligations irrespective of
- their racial, national, tribal and linguistic affiliations or sex, domicile,
religion, education, parentage, assets and social status,

Equality of rights among citizens is ensured in all economic, political,
social and cultural spheres. :

Nobody is permitted to use his democratic rights and freedoms againgt the
-interests of the Democratic Republic of Afghanistan and the rights of other
cikizens,

ARTICIE TWENTY-NINE - The follow1ng demooratlc rlghts and freedoms are
ensured and guaranteed for citizens of the Democratic Republic of Afghanlstan'

1. The right to lead a secure life.

2. " 'Full freedom of practice of Islam as a sacred religion for Moslems and
freedom of religious rites in the case of followers of other falbhs acoordlng
-bolaw.

3. The right to work, The Government will adopt measures to ensure the right
of all people to socially useful work, control working conditions and
legislate and implement progre851ve laws about work.
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4 The Tl@{?lto health protection and uOClal ingurance. The Government will
adopt "ficasures Wwith regﬂrd Lo ETeRtIon 6T fietworks of publlc health organizations
and if possible, through free medical services, improve 0001@}“1nsurance to be

enjoyed by the working people in case of incapacity or old age and likewise
when losing the bread-earner in a family.

5. The right to education. The Government will adopl measures to ‘develop
national progressive education, eradicate illiteracy, instruction in mother
tongues,; growth and expansion of free intermediate, high vocational and technical
education,

6. ¥reedom of scientific, technical, cultural and artistic activities in
accord with the objectives of the Saur Revolution.

Te The right to freely and openly express one's opinions, the right of
assembly and of peaceful demonstrations and likewise the right to patriotically
Join democratic and progressive social organizations.

The extent of the advantage taken of the above right will be defined by
law commensurate with social order and national security and tranguility.

8. Securlty of domicile and of communications including telephonlo,
telegraphic and other communications except in cases provided otherwise by law.

9. The -right to complain or to petition individuvally or collectively, to
State organs. : .

ARTICIE THIRTY - Nobody could be accused of offence except under
provisions of law.

Nobody could be arrested except according to a court warrant and under
the provigions of the law valid at the time of committing the offence.

The accused is entitled to submit hig delence.
The accused is considered innocent until definitely sentenced by court.

Offence is a personal affair and nobody else would be punished through
its commitment. . :

Corporal punishment runs counter to human dignity. Torturing and
prosecution are not permissible, :

v e

ARTICIE THIRTY-TWO — Socially useful and honest work bdsed on impeccable
patriotic conscience is an important obligation and glorious action of each
citizen of the Democratic Republic of Afghanistan who is able to work.

ARTTCIE THIRTY~THRE IE - Defence of the motherland and the gaing. of Saur,
Revolution, loyalty to ite objectives and aspirations and service to the
people comprise the lofty sacred obligations of each citizen. Serving the
ranks of the armed forces of the Democratic Republic of Afghanistan is
regarded a lofty, glorious, patriotic obligation of cach citizen of the
Democratic Republic of Afghanistan.
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- ARTICIE THIRTY-FOUR - The Democratic Republic of Afghanistan prepares
the ground so that its citizens may effectively enjoy their democratic rights
and freedoms, :

L3I

T Legal system and court activities

9 n

ARTICIE FIFTY-FOUR - Judgement is passed in the Democratic Republic of
Afghanistan by courts in accordance with democratic principles. Sentences are
pagsed by the Supreme Court of the Democratic Republic of Afghanistan,
provincial, city and woloswali courts and likewise through the armed forces
tribunals.

Special courts are to be set up to assess specific cases according to law.

. Organization, mode of egtablishment and activities of such courts will be
defined by law.

ARTICIE FIFTY-FIVE — The Supreme Court is the highest Jjudicial organ in the

. Democratic Republic of Afghanistan and composed of the President, Vice~Presidents

and members.

The Supreme Court will supervise the activities of various courts
according to provisions of law and ensures a uniform application of laws by
all courts.

The Supreme Court reports aboutb its performance to the Revolutionary
Council, and during the interim period, to its presidium,

Jﬁdges of all courts are appointed by the Presidium of the Révolutionary
Council,

ARTICIE FIFTY-SIX ~ Courts are empowered to assess all civil and criminal
cases.,

Judges are entitled to independently assess cases as they are only subject
to laws. Cases are assessed and verdicts passed by courts on'the basis of
equality of citizens before the law courts.

When assessing cases, the court applies the laws of the Democratic
Republic of Afghanistan.

In cases when the law is not clear, the courts will settle cases in
accordance with "Shariat” and the principles of democratic legality and

Justice.

- Cages are assessed by courts in open sessions, Circumstances under which
cages shall be discussed in camera will be anticipated by law,

However, tﬁe verdict must be declared openly in all cases,
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ARTICIE PIPTY-SEVEN - Cases are to be discussed and settled in courts in
Faghtu, Dari or in the local majority language. In case both parties to the
dispute fail to understand the language in which the case is discussed, their
right is guaranteed to employ an interpreter to acquaint them with materials
contained in the docuwnents and to converse in their mother tongue.

ARTICIE FIPTY-EICGHT - All court verdicts are issued in the name of the
Democratic Republic of Afghanistan,

Court verdicts must be based on arguments.,

Court verdicts are final. Execution sentences shall be carried out after
the approval of the Revolutionary Council Presidium.”
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