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Addendum

Recent devel opnents in Ml aysi a

1. I n paragraph 109 of his report (E/CN. 4/1998/39), the Special Rapporteur
stated that his application for | eave to appeal to the Federal Court (the apex
appel l ate court of Malaysia) fromthe decision of the Court of Appea

di smi ssing his appeal to that court had been fixed for hearing on

16 February 1998. In the present docunent, the Special Rapporteur w shes to
report on the outcome of the hearing of that application

2. Hi s application was heard on 18 and 19 February 1998 by a panel of three
judges presided over by the President of the Court of Appeal. The President
was the sanme judge who had earlier refused the Special Rapporteur’s
application to the Court of Appeal for a stay of execution on the judgenment of
the High Court referred to in paragraph 107 of the report. He also sat on the
Court of Appeal which affirned the award of RM 10 million (US$ 2.5 mllion)

whi ch decision was referred to and conmented upon in the inpugned article.

The busi nessman who was awarded that sumis currently the plaintiff in one of
the four suits against the Special Rapporteur for defamation arising fromthe
i mpugned article. Another judge who heard the appeal on 18 February was one
of the three judges in the controversial Ayer Ml ek case (see E/ CN. 4/1996/37
paras. 158-160) which was extensively comented on in the inmpugned article.
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3. At the conclusion of the hearing, the Federal court, by a unaninmus ora
deci sion, dism ssed the application with costs. In disnmissing the

application, the Presiding Judge nade a statenment to the effect that the
Speci al Rapporteur was neither a sovereign nor a diplomat but, in layman's
terms, an “unpaid, part-tinme provider of information”.

4, The imunity deternm ned and asserted by the United Nations
Secretary-Ceneral was from “l egal process of every kind” in respect of words
spoken or witten by the Special Rapporteur in the course of the performance
of his mssion. Despite cogent authorities cited to the Court to the effect
that the issue goes to jurisdiction and therefore should be decided in |limne
the Court agreed with the |ower courts that the issue of imunity fromlega
process woul d be decided at the end of the process.

5. The application was for leave to admt the appeal as one with nmerit for
appeal. Yet it was summarily disposed of. There were many admtted
previously with far less nerit than the present one.

6. The Speci al Rapporteur has exhausted all his |legal renmedies on the issue
of imunity before the domestic courts of Malaysia. He is now exposed to

| egal process of full trials on the four defamation suits for a total sum of
RM 280 mllion (US $70 million).

Observati ons

7. The decisions of the Federal Court and of the |lower courts were agai nst
the wei ght of authorities and do not accord with international |aw. The
courts failed and/or refused to recognize the United Nations jurisprudence on
the issue. They defied the authority of the Secretary-General of the

United Nations and, noreover, both the Court of Appeal and the Federal Court

i gnored the 1989 Advisory Opinion of the International Court of Justice in the
Mazilu case. There was a virtually total disregard for the United Nations and
its procedures.



