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| nt r oduction

1. In resolution 1995/5 of 17 February 1995, the Commr ssion on Human
Rights, inter alia, reaffirmed that the recruitnent, use, financing and
training of nercenaries should be considered offences of grave concern to al
States. The Conmission urged all States to prevent nercenaries fromusing any
part of their territory to destabilize any sovereign State and call ed upon al
States that had not yet done so to consider taking early action to accede to
or ratify the International Convention against the Recruitnment, Use, Financing
and Training of Mercenaries. The Conm ssion decided to extend the nandate of
t he Speci al Rapporteur for three years. The Comm ssion also urged all States
to cooperate with the Special Rapporteur in the fulfilment of his mandate, in
particul ar by providing credible and reliable information.

2. I n decision 1995/254 of 25 July 1995, the Econom ¢ and Soci al Counci
approved the Comm ssion's decision to extend for three years the nandate of
the Speci al Rapporteur and requested the Secretary-General to provide himwth
all necessary assi stance.

3. At its fifty-second session the Commi ssion on Human Ri ghts deci ded,

wi thout a vote, that all continuing thematic or country-oriented mandates
established by the Comm ssion and entrusted to special rapporteurs, specia
representatives, independent experts and working groups are expected to report
to the fifty-third session (decision 1996/113).

4, At its fifty-first session, the CGeneral Assenbly adopted

resolution 51/83, in which, inter alia, it urged all States to take the
necessary steps and to exercise the utnost vigilance agai nst the nenace posed
by the activities of nercenaries and to take necessary |egislative neasures to
ensure that their territories and other territories under their control, as
wel |l as their nationals, were not used for the recruitnment, assenbly,
financing, training and transit of nercenaries for the planning of activities
designed to destabilize or overthrow the Governnent of any State or threaten
the territorial integrity and political unity of sovereign States, or to
pronote secession or fight the national |iberation novenents struggling

agai nst colonial or other forms of alien dom nation or occupation. The
Assenbly called upon all States that had not yet done so to consider taking
necessary action to sign or to ratify the International Convention against the
Recruitnment, Use, Financing and Training of Mercenaries and urged themto
cooperate with the Special Rapporteur in the fulfilnment of his mandate.

5. The CGeneral Assenbly reaffirnmed that the use of nmercenaries and their
recruitnment, financing and training were causes for grave concern to al
States and viol ated the purposes and principles enshrined in the Charter of
the United Nations; requested the Centre for Human Rights of the Secretariat,
as a matter of priority to publicize the adverse effects of mercenary
activities on the right to self-determ nati on and, when requested where
necessary, to render advisory services to States that are affected by the
activities of nmercenaries; and requested the Special Rapporteur to report,

wi th specific recomendations, his findings on the use of nercenaries to
underm ne the right of peoples to self-deternmination to the General Assenbly
at its fifty-second session.



E/ CN. 4/ 1997/ 24
page 4

6. In accordance with these provisions, therefore, the Special Rapporteur
has the honour to subnmit, for the consideration of the Comr ssion on Human
Rights at its fifty-third session, his report on activities in 1996, with
speci al emphasis on his visit to South Africa.

. ACTIVITIES OF THE SPECI AL RAPPCRTEUR

A. | npl enentation of the programe of activities

7. The Speci al Rapporteur travelled to Geneva on 25 March 1996 to submt
his seventeenth report to the Commr ssion on Human Rights (E/ CN. 4/ 1996/ 27).
VWhile in CGeneva, the Special Rapporteur had consultations with representatives
of various States and held neetings with nenbers of non-governnental

or gani zati ons.

8. The Speci al Rapporteur returned to Geneva on three occasions, from 28

to 31 May 1996, from 29 July to 5 August 1996 and from 17 to 19 Cctober 1996,
to participate in the third neeting of special rapporteurs and specia
representatives, independent experts and chairnmen of working groups of the
Conmi ssion on Human Rights, to hold a nunber of consultations and neetings and
to draft his report to the General Assenbly. His last visit took place from
17 to 19 Cctober 1996, for the purpose of preparing his visit to South Africa.

9. O particular inportance during this period were the neetings which the
Speci al Rapporteur had w th Anbassador Jacob S. Sel ebi, Pernmanent
Representative of South Africa to the United Nations O fice at CGeneva, on

26 March and 31 July 1996. The Special Rapporteur recalled that, in a nunber
of previous reports, he had nade reference to nercenary activities originating
in South Africa whose purpose had been to perpetuate and reinforce the
apartheid reginme. That regi ne had been abrogated and di smantl ed and the
country was now on the way to building a nmodern, multiparty and nmultiracia
denocracy. However, the Special Rapporteur had recently received reports that
a private conpany registered in Pretoria as a security firm Executive
Qutcones, and its subsidiaries had allegedly been sending mercenaries to
Angol a and Sierra Leone under contracts concluded with the Governnents of
those countries in exchange for substantial cash paynments and nining
concessions. The directors of the conglonerate were said to be connected with
former menbers of Battalion 32, which had fought in Angol a under the nanme of
Buffal o Battalion, and erstwhile nenbers of racist and extrene right-w ng
param litary organizations in South Africa. The Special Rapporteur expressed
his interest in visiting South Africa on an official mission in order to

i nvestigate these allegations in situ.

10. Anmbassador Sel ebi said that his CGovernnment was firmly opposed to any use
of mercenaries, particularly in Africa. Mercenaries were being used in the
context of donmestic arned conflicts which, unfortunately, continued to take
place in certain African countries. Although many aspects of mercenary
activity were punishabl e under South African | aw, enforcenent was difficult,
since the bul k of such activities took place abroad or were agreed to by
Governnments which hired the services of organi zati ons which were probably
using mercenaries. New draft |egislation was being considered. Regarding the
all egation that a security firmor association of firns registered in

South Africa was being hired by foreign Governnments, he said that the terns
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agreed in such contracts were the responsibility of those Governments. He
went on to say that he would informhis Government that the Special Rapporteur
had expressed an interest in visiting South Africa. Subsequently, in a letter
dated 24 June 1996, he transnmitted his Governnment's official invitation to the
Speci al Rapporteur to visit the country (see para. 18).

11. The Speci al Rapporteur also nmet on 27 March 1996 with

Anbassador Mustafa Bijedill Permanent Representative of the Republic of
Bosni a and Herzegovina to the United Nations O fice at Geneva. He recalled
that he had received and exam ned all egati ons about the presence of
mercenaries in the territory of the former Yugoslavia since the time of

his tenth report (A/47/412, annex), which had been submitted to the

CGeneral Assenbly at its forty-seventh session. At the invitation of the
Governnments of the Republic of Croatia and the Federal Republic of Yugoslavia,
he had visited both countries on an official mission in Septenber 1994, but
had been unable to visit Bosnia and Herzegovina. He considered it inportant
to do so in order to |look into allegations he had received about the presence
of foreigners, nercenaries, volunteers and Islamc fighters or nujahidin in
the arnmed conflicts which had recently ravaged that country.

12. Anbassador Bijedill said that no nember of, or individual associated
with, his country's armed forces could be described as a nercenary. Sone
years previously, the Mnistry of Defence had reported the presence of a
certain nunber of foreigners, nmainly volunteers, who served al ongside the
Fifth Army Corps and who subsequently left the country. Hi's Governnent was
prepared to continue cooperating with the Special Rapporteur and woul d exam ne
the latter's request to make an official visit. At the same tinme, it hoped
that the Special Rapporteur would carry out his mandate in such a way as to
hel p strengthen the denocratic forces that were fighting to preserve the

mul ti-ethnic and nulticultural character of Bosnia and Herzegovina and to
ensure that war crinmnals and those responsible for acts of genoci de agai nst
the people of his country were brought to trial and puni shed.

13. The Speci al Rapporteur visited the Republic of South Africa at the
invitation of the South African Government from 20 to 30 Cctober 1996. A
summary of the visit appears in chapter Il of this report.

14. The Speci al Rapporteur travelled to New York on 4 Novenber 1996 to
submt his report (A/51/392, annex) to the Third Conmittee of the

General Assenbly. He then returned to Geneva from7 to 13 January 1997 to
draft this report.

B. Correspondence

15. In reply to a letter fromthe Special Rapporteur dated 12 Novenber 1995,
M. Nigel CR WIIlians, Anbassador and Pernmanent Representative of the
United Kingdom of Geat Britain and Northern Ireland to the United Nations

O fice at Ceneva, sent the following letter, dated 31 January 1996, to the
Speci al Rapporteur:

“You ask for details about Executive Qutconmes (EO) and its
activities in Sierra Leone. W understand that it is a British and
South African-registered security conpany. It has its British office in
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Al ton, Hampshire. Branch Energy, a conpany affiliated to EOQ has been
contracted to work the Koidu dianond mnes. COher EO affiliated
conpanies are Heritage Ol and Gas, GIW Government Rel ations, Capricorn
Air and Ibis Airline. There are about 150 EO enpl oyees in Sierra Leone.
But we know of no evidence that they are engaged in activities designed
to spread terror anong the civilian popul ation

The Governnent of Sierra Leone has contracted Executive Qutcomes
to provide their arnmy with assistance and training. W note that the
United Nations Secretary-General's report on Sierra Leone of 21 Novenber
refers to the use by the Sierra Leonean Governnent of advisers to
i nprove the fighting skills of its troops, instil discipline and upgrade
conmmand and control. The details of contracts signed with foreign
conpani es are, of course, a matter between the Sierra Leonean Governnent
and them Arned forces from N geria, Guinea and CGhana are al so
stationed in Sierra Leone.

The recruitnent of nercenaries in the United Kingdomis only
illegal in certain very linmted cases (nanely, when British citizens
woul d serve in the forces of a foreign State at war with another foreign
State which is at peace with the United Kingdom. Legislation to give
effect to the United Nations Convention on Mercenaries has been
consi dered, but, froma |egal point of view, would be very difficult to
i mpl enent .”

16. Pursuant to General Assenbly resolution 50/138 of 21 Decenber 1995, the
Speci al Rapporteur sent a conmunication on 10 June 1996 to all States Menbers
of the Organization requesting the foll ow ng:

(a) Informati on on the possible existence of any recent nercenary
activities (recruitment, financing, training, assenbly, transit or use of
nmer cenari es);

(b) Information available to their Governnent on participation by
nationals of their country as nercenaries in comitting acts agai nst the
soverei gnty of other States, against the exercise of the right of other
peoples to self-deternmination and in human rights viol ations;

(c) Informati on on the possible existence of mercenary activities in
the territory of another country from which actions were carried out that
affected or potentially affected the sovereignty of their country and the
exercise of the right of their people to self-determ nation

(d) Informati on on the possible existence of nmercenary activities in
commtting internationally wongful acts such as terrorist attacks, form ng
and supporting death squads, trafficking in and abducti on of persons, drug
trafficking, the arnms traffic and contraband;

(e) I nformati on on donestic legislation currently in force and on
international treaties to which their country was a party, outlaw ng nercenary
activities and the use of nercenaries as a nmeans to i npede the exercise of the
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right of peoples to self-determ nation, together with observations on their
Governnent's position regarding the International Convention against the
Recruitnment, Use, Financing and Trai ning of Mercenaries, adopted by the
General Assenbly on 4 Decenber 1989 (resol ution 44/ 34);

(f) Suggestions which, in their Governnent's view, mght be of use in
enhancing the international treatnent of the topic of the use of nercenaries
as a neans to violate human rights and to inpede the exercise of the right of
peoples to self-determ nation

(9) Informati on and views on the existence of security service
conpani es offering their services to Governments in order to intervene in
internal arned conflicts with the assistance of nercenarized mlitary
prof essional s, for the purpose of inproving the nmlitary effectiveness of
governnment forces, in exchange for cash benefits and shares in the country's
i nvestments and econoni c vent ures.

17. In reply to this comruni cation, the Special Rapporteur received officia
informati on fromthe Governnments of the Slovak Republic, Ukraine and Angol a,
which replied to the questionnaire in general terns, reaffirmng their
condemati on of mercenarism and providi ng additional information on nationa

| egi sl ati on on nercenari es.

18. On 24 June 1996, M. Jacob S. Sel ebi, Anbassador and Permanent
Representative of South Africa to the United Nations Ofice at Geneva, sent a
letter to the Special Rapporteur, which read as follows:

“l have the honour to refer to your letter of 1 April 1996
regarding the possibility of your visiting South Africa and to inform
you that the South African Government hereby wi shes to extend an
invitation to you to visit South Africa, in your capacity as Specia
Rapporteur on the question of nmercenaries, at a nutually conveni ent
time.”

19. The Speci al Rapporteur accepted that invitation and, in coordination
with the Pernmanent M ssion of South Africa to the United Nations Ofice at
CGeneva, set 20 Cctober 1996 as the date for the visit. An account of the
visit is contained in chapter Il of this report.

20. By means of a note verbale of 8 July 1996, the Permanent M ssion of the
Sl ovak Republic to the United Nations Ofice at Geneva replied to the Specia
Rapporteur's request for information as follows:

“The | egal system of the Slovak Republic and general binding | ega
regul ati ons do not permit either existence of nercenary units on the
territory of the Slovak Republic or any activities related to operation
of this type of arned forces abroad. Paragraph 115, subparagraph 1, of
t he Penal Code prohibits service in foreign arned forces in the
following ways: A citizen of the Slovak Republic who w thout perm ssion
serves in the arnmed forces of a foreign power or in a foreign arned
corps, shall be sentenced to inprisonnment for a period fromthree to
ei ght years
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The term'arned forces of a foreign power' is defined as regul ar
arned forces or | égion étrangeére.

No activities related to recruitment into foreign arned forces or
corps were registered on the territory of the Sl ovak Republic.”

21. The Permanent M ssion of Germany to the United Nations Ofice at Geneva,
by nmeans of a note verbale of 16 July 1996, replied to the Specia
Rapporteur's letter of 18 March 1996 as fol |l ows:

“It is correct that the two persons named in the note dated
18 March 1996 were both given life sentences by Menm ngen Regi onal Court
on 14 Decenber 1995 for two instances of joint nmurder. The sentences do
not yet have the force of |aw because both of the accused have fil ed
appeal s on points of |law only against them The crimnal court (sitting
with three professional and two |lay judges) based the convictions on the
foll owi ng circunmstances: At the tines of the offences, the accused
M achacz and Simang were nenbers of 'Kasnizka Boijna' unit which was
under the command of M aden Naletilic, known as General Tuta (hereafter
General Tuta), Machacz since the beginning of 1992 and Si mang since
February 1993. Tuta had previously lived for several years as a
Croatian exile in Germany.

The accused Machacz was initially a nercenary, was pronoted to
captain after being wounded and | astly received DM 500.00 in pay. Hs
task was to prepare the recruitnment of further nercenaries on whom
General Tuta then took a decision. Oherwi se, he only had the power to
give orders in as far as nmenbers of the troop were assigned to himto
use certain weapons in specific cases.

The accused Sinmang initially received DM 80.00 per nmonth as a
mercenary, |ater increased to DM 300.00 per nonth. Wile the accused
M achacz, who spoke Croat, felt closer to the Croatian part of the
troop, Simang felt hinself to be the | eader of the German-speaking
group. In July 1993, the Gernman-speaking group al so included the
Austrian nationals Harald Stefan Trupp and, from about 10 August 1993
onwards, Wbl fgang Niederreiter. Both are on remand detention in Austria
on suspicion of being acconplices to the crine agai nst Constantin Bieske
which is to be adjudicated here.

The accused M achacz was in Sirokij-Brijek until the beginning of
June 1995. After he had heard about the proceedi ngs pendi ng agai nst him
from Croatian agencies and from Freil assi ng border police, he decided to
give hinself up to the German authorities in the know edge that an
arrest warrant for murder had been issued against him Having announced
his intention, he flewfromSplit to Frankfurt on 5 July 1995. He was
det ai ned there and since then has been on remand detention wi thout
interruption on the basis of the warrant of arrest issued by Neu-U m
Local Court dated 12 August 1994.

The accused Sinmang left Bosnia in March 1994 and reached South
Africa, where he was recruited as a nercenary for an underground
movenment. He was arrested in that country on suspicion of comrtting
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of fences as well as because he did not have a residence permt, and on

2 August 1994 was deported by air to Gernany after consultation with the
German crimnal prosecution authorities. He was arrested on arrival in
Frankfurt on 3 August 1994 on the basis of an arrest warrant issued by
Neu- U m Local Court dated 14 July 1994 and has been on remand detention
si nce then.

The two cases of nurder concern the killing of a German of between
30 and 35 years of age who was applying for recruitnent to the nercenary
unit, and the killing of another German mercenary. The convictions were

primarily based on the testinmony of two crimnal police officers who had
acconpani ed the accused Sinmang to Gerrmany with the approval of the

South African authorities. During this flight, the accused Simang
expressed hinmself voluntarily and w thout being asked by the police

of ficers, who were recogni zabl e as such. The accused Si mang was then
questioned by the police in Frankfurt am Main. The criminal police
officer fromthe Federal Criminal Ofice who was present during the
guestioning and the investigating judge who carried out the questioning
were al so heard as witnesses at the main trial

Wth regard to the first killing, the accused Machacz subnitted a
full confession at the main trial, at which the accused Sinmang al so at
| east admitted that he had been involved in the killing. Wth regard to
the second killing, the accused did not admt participating or did not
admt this in full. Because of the other evidence avail able, the court
also found themguilty of joint nurder in this case. The court further
ascertained that the guilt of the accused Simang was particularly
serious.”

The Permanent M ssion of Ukraine to the United Nations O fice at Geneva

replied to the Special Rapporteur’s request for information in a note verbale
dated 9 Cctober 1996, which read as follows:

“The crimnal legislation currently in force in Ukrai ne nmakes
mercenary activity a crimnal offence.

For exanple, article 63-1 of the Crim nal Code of Ukraine
stipulates the foll ow ng:

"Article 63-1: Mercenary activity

The recruitnment, financing, maintenance and training of
mercenaries for use in the arned conflicts of other States or in
violent acts directed at the overthrow of State power or violation
of territorial integrity, and the use of nmercenaries, shall be
puni shed by deprivation of liberty for a period of from3 to
10 years.

Participation without permission fromthe appropriate State
authorities in the armed conflicts of other countries with the
obj ective of receiving material reward or other personal gain
shall be punished by deprivation of liberty for a period of from5
to 12 years.'
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Article 187-7 of the Crimnal Code of Ukraine makes participation
by Ukrainian citizens in arnmed conflicts an offence:

"Article 187-7: Participation in arned conflicts of other
St at es

Partici pati on without pernmission fromthe appropriate State
authorities in the armed conflicts of other States wi thout the
obj ective of receiving material reward or other personal gain
shal I be punished by deprivation of freedomfor a period of up to
five years.'

Ukr ai ne has taken neasures to forestall the energence of mercenary
activities. For exanple, article 17.6.1 of the Ukrainian Citizenship
Act states that citizenship of Ukraine shall not be granted to persons
who have carried out crimes against humanity or genocide, or perpetrated
acts of violence against national statehood; article 21.1.1 stipul ates
that citizenship of Ukraine shall be forfeited by any person entering
mlitary service, the security service or the police wthout the
agreenent of the Ukrainian authorities.”

23. In a letter dated 25 Novenber 1996 to the Assistant Secretary-Genera
for Human Rights, M. Adriano Parreira, Pernmanent Representative of Angola to
the United Nations Ofice at Ceneva, stated the foll ow ng:

“On behal f of the Governnent of Angola, | present ny conplinents
to the United Nations Assistant Secretary-Ceneral for Human Ri ghts and
have the honour to reply to your letter No. G SO 214 (18-13) of
10 June 1996, transnitting the letter fromthe Special Rapporteur
M. Enrique Bernal es Ball esteros.

I have the honour to informyou, Sir, that as far as the
Governnent is concerned, the question of nercenaries is no |onger a
problemin Angola. Where UNITA is concerned, it is for UNAVEMIII to
verify and informyou of the situation.”

24. While in CGeneva to draft this report, the Special Rapporteur received
reports that over 300 European (mainly French and Serb) and African
nmercenari es were serving alongside the Zairian arnmed forces in the arned
conflict between them and the Banyanul enges guerrilla fighters, Tuts
secessioni sts who control part of the territory of eastern Zaire. In view of
the reports received, the Special Rapporteur, together with the Specia
Rapporteur on the situation of human rights in Zaire, M. Roberto Garreton
Merino, sent the follow ng urgent communication to the Mnister for Foreign
Affairs of Zaire on 9 January 1996. At the time of the final drafting of this
report, no reply had been received fromthe Zairian authorities. The text of
the urgent communication fromthe two Special Rapporteurs reads as follows:

“We have the honour to address this nmessage to you in our capacity
as Special Rapporteur on the situation of human rights in Zaire and
Speci al Rapporteur on the use of nercenaries as a nmeans of inpeding the
exercise of the right of peoples to self-determ nation
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In this connection, we would |ike to draw your attention to
i nformati on we have received on the presence and participation in the
armed conflict in eastern Zaire of foreign nmercenaries serving al ongside
the regul ar Zairian troops. According to disturbing information that we
have received from several sources, several hundred European and African
nmercenaries are currently in eastern Zaire, particularly in Kisangani
to help the Zairian arny prepare and | aunch a counter-offensive agai nst
t he rebels.

VWhile we do not wish at this point to take any decision on the
i nformati on that has been brought to our attention, we woul d appreciate
your sending us as soon as convenient any specific information from your
Governnment confirmng or refuting the presence of mercenaries serving
together with the Zairian arny.”

1. WVISIT TO THE REPUBLI C OF SOUTH AFRI CA

A. Description of the visit

25. Thi s chapter contains an account by the Special Rapporteur of his visit
to the Republic of South Africa from20 to 30 October 1996, in response to an
invitation fromthe South African Governnent. The Special Rapporteur w shes
to express his gratitude to the South African authorities, particularly the
authorities and officials of the Departnment of Foreign Affairs, for having
provided himwith all the facilities he needed to fulfil his mandate and nake
his visit a success.

26. The paragraphs bel ow contain brief summaries of the Special Rapporteur's
mai n conversations with South African authorities. Sone neetings were omtted
for lack of space. The Special Rapporteur also held neetings with
representatives of the follow ng non-governnmental organizations, for whose
cooperation he would also Iike to express his appreciation: Black Lawers
Associ ation; Ceasefire Canpaign; Centre for Conflict Resolution (associated
with the University of Cape Town); Centre for South African Studies
(University of the Western Cape); Institute for Defence Policy (1DP); Lawers
for Human Ri ghts; National Association of Denocratic Lawers (NADEL); and the
Soci al Department of the University of Wts.

27. On 25 Cctober 1996, the Special Rapporteur held a nmeeting with
M. Eeben Barl ow, President of Executive Qutcones (PTY) Ltd., and with
M. Nco Palm its Financial Director (see infra., paras. 50-55).

1. Meeting with the Deputy Mnister for Foreign Affairs

28. The Speci al Rapporteur held a neeting with M. Aziz Pahad, Deputy

M ni ster for Foreign Affairs, on 23 Cctober 1996. The Deputy M nister said
that the Governnment of South Africa strongly condemed the use, training,
financing and recruitnment of mercenaries wherever they occurred and
particularly in Africa. There was, however, a paradox in that the African
continent, which had suffered greatly in the past fromthe presence of

mer cenari es, now had Governnents that were recruiting and hiring nmercenaries
to deal with problens and conflicts of an arnmed nature. The Governnent of
South Africa was dealing diplomatically with those Governnents at the
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bilateral level and in the framework of the Organization of African Unity
(OCAU) at the regional level in order to solve that problem The Governnents
i n question, however, denied that they were recruiting nmercenaries or
justified the recruitnment and hiring of foreigners on the grounds of nationa
interest or for reasons of State.

29. M. Pahad said that, at the donestic |evel, his Government was preparing
a draft bill governing the activities of private security service conpanies
offering their services abroad and providing mlitary assistance. Care had to
be taken in drafting the instrunent, however, to avoid any objections on the
ground of unconstitutionality. The new Constitution of South Africa gave
consi derable attention to the protection and pronpti on of human rights and
fundamental freedons. Any restrictions on the issuance of passports or on the
right to leave and return to the country, for exanple, would inrediately be
chal | enged on the ground of unconstitutionality before the Constitutiona
Court.

30. He added that the presence of private security conmpanies in other
countries was the result of a security vacuumresulting fromthe armed
conflicts they had sustained and even to the fact that those conflicts had
ended. The denobilized nmenbers of the various warring forces nunbered in the
hundreds of thousands. Most were people who did not know how to do anyt hing
but make war, and they represented a definite potential for destabilization
Some of them were experts in the handling of sophisticated weapons.

31. The Speci al Rapporteur said that it was paradoxical that so rmuch noney
was avail abl e outside of Africa to provide the various warring forces in
Africa with sophisticated weapons, while no noney was available to train the
police and security forces of sone countries. The presence of nercenaries in
Africa at the present time might thus be partly the result of the
international comunity's failure to provide for solutions to the problenms
created by the arnmed conflicts.

2. Meeting with M. Vusi Pikoli, Special Adviser
to the Mnister of Justice

32. On 22 Cctober 1996, the Special Rapporteur held a nmeeting with

M. Vusi Pikoli, Special Adviser to the Mnister of Justice, as the Mnister
was in New York. M. Pikoli said that the problem of nercenaries and
mercenary activities was an international problemthat had to be solved at the
uni versal and regional and at the donestic level. At the donestic |evel,
South African |egislation contained section 121 A of the 1957 Defence Act (Act
No. 44 of 1957), which prohibited nenbers of the South African Defence Force,
the reserves or auxiliary nenbers of the Force from serving as nercenaries or
provi ding mercenary services. He added that a draft bill extending that
prohibition to all South African citizens was being prepared. The prohibition
was al so assuned to extend to the provision of any military assistance outside
the country wi thout prior approval by the CGovernnent, for example, by the

M ni stry of Defence

33. M. Pikoli said that the draft bill had been prepared by the Mnistry of
Justice, which was coordinating its drafting with the Mnistries of Foreign
Affairs and Defence. Problens had arisen, however, in defining what was to be
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understood by “mlitary assistance services”. The definition would ultimately
be decided by the Mnistry of Defence, in consultation with the Mnistry of
Justice. The lack of a precise definition of that concept nmight, however,
make the draft bill inapplicable once it was adopted.

3. Meeting with the Chief Executive Oficer of the
Truth and Reconciliation Conmi SSion

34. On 21 Cctober 1996, the Special Rapporteur held a nmeeting with M. Biki
S.V. M nyuku, Chief Executive Oficer of the Truth and Reconciliation
Conmi ssi on, who described the Conmi ssion's goals and work and explained its
simlarities and differences to the conm ssions established in Chile and

El Sal vador and the one shortly to be established in Guatenmala. He stressed
that it was froma standpoint of reconciliation that the Conm ssion was trying
to help the victins of the human rights violations that had occurred during
the period 1960-1993 to exercise their right to know the truth. To that end,

t he Conmi ssion had been hol ding public hearings since April 1996 with victins
of and witnesses to human rights violations and, since October 1996, with
those all egedly responsible for such violations. The Comr ssion's main
objective was to pronote national unity and reconciliation by identifying the
human rights violations that took place from1 March 1960 onwards and granting
ammesties to the people who conmitted such violations provided that they told
all they knew, with specific and detailed information, about what happened.
The Commi ssion al so recommended nmeasures to conpensate the victins, helped to
restore their dignity by entitling themto speak at public hearings and nmade
general recomrendati ons ained at preventing future violations of human rights.

35. M. Mnyuku said that, to his know edge, no nercenaries of South African
nationality or foreign nercenaries residing in South Africa had appeared or
testified before the Commi ssion or requested an ammesty. Former menbers of
the South African Police (SAP) had, however, done so.

4. Meeting with senior officials of the Mnistry of Security

36. On 25 Cctober 1996, the Special Rapporteur held a nmeeting with a team of
senior officials and advisers fromthe Mnistry of Safety and Security in
Pretoria. They replied to the Special Rapporteur's questions by stating that
the growth of private security service conpanies was partly the result of the
fact that, for econonmi c reasons, there were few policenen in proportion to the
popul ation. The small nunber of policenmen | ed those soci o-econom c sectors
that could afford to do so to purchase private security services. The Second
Amendnent to the Penal Code (Act No. 126 of 1992), adopted in 1992, prior to
the promul gation of the new Constitution, the 1987 Security O ficers Act and
the National Keypoints Act (Act No. 102 of 1980) contained provisions
applicable to security service conpanies operating in South Africa. For
exanpl e, such conpani es were prohibited fromusing firearns and expl osi ves,
training their personnel in certain types of mlitary or paramlitary
operations, etc.

37. The case was different for security service conpani es which operated

outside South Africa and were nuch nore difficult to regul ate because of the
| ack of precise know edge of their activities abroad, their customary |ack of
transparency and their use of different countries for the different phases of
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their activities. The prinmary goal was to avoid the territory of South Africa
bei ng used for the recruitnent, training or financing of nmercenaries. To that
end, the Mnistry of Justice was preparing a draft bill in consultation with
the Mnistries of Foreign Affairs and Defence.

5. Meeting with nenbers of the Intelligence Departnent

38. On 24 Cctober 1996, the Special Rapporteur held a nmeeting with

Maj or General Coetzee and Col onel Nol an, nmenbers of the Intelligence
Department of the South African Defence Force, and asked them for information
on the existence of international security service conpanies registered in
South Africa. General Coetzee said that conpanies of that nature were forned
in response to a denmand for security services in many unstable or potentially
unstabl e countries, whose arned forces and police forces were not able
adequately to guarantee the security of a country's infrastructure and
facilities or public order. That was the situation in sone countries in
central and southern Africa. Those conpani es had the experience and know edge
to nmeet such demands

39. Mercenaries were not, however, an exclusively African phenonmenon.

Al t hough Executive Qutcones was registered in Pretoria, its holding conpany,
Strategi ¢ Resources Corporation (SRC), was also registered in London. The
United States of Anmerica had its Mlitary Professional Resource Institute,
made up of at least 7 retired arny generals and 140 former officers; France
its Crofras conpany; and Great Britain, the British Defence Systens Limted
(DSL). These conpanies were able to operate nornally because of gaps and | ack
of precision in the legislation at both the international and internal |evels.
They had al ways worked for foreign Governnents and under contract so far, but
could becone a real threat if they decided to work for arned opposition
movenments attenpting to destabilize Governnents.

40. By training armed forces and security forces, they raised a country's
security level and degree of stability and enabled it to develop its econony.
Once the country had been stabilized, there were enornous opportunities for

t hose conpani es to nmake noney. Another demand for such conpani es cane from
Governnents that did not wish to use their armed forces or security forces
agai nst their own people in order not to tarnish their image or increase the
opposition's hatred of them

41. Such conpani es had not been shown to have broken South African laws to
date. They did create two types of problens: one was the fact that they
could offer serving nenbers of the South African armed forces wages five tines
hi gher than what they were earning. It should be borne in mind, for exanple,
that 8 to 10 years mi ght be needed to train an air force pilot. The other
probl em was that such conpanies m ght gain access to classified information or
armed forces training manuals or equipnent. The presence of such conpanies in
ot her countries could al so cause confusion between their activities and
official activities being conducted by Governnent agencies or the

South African arned forces in those countries.
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6. Meeting with the Deputy Director-General of the Pretoria
Attorney-General's Ofice

42. The Speci al Rapporteur held a neeting on 25 October 1996 with the
Deputy Director-CGeneral of the Pretoria Attorney-Ceneral's Ofice,

M. B.J. Bredenkanp, and the Adviser, M. J.I. Welch, who infornmed him

that the Attorney-General, M. D diviera, was on m ssion abroad. The
Speci al Rapporteur asked how the international security service conmpanies
registered in Pretoria were regulated. M. Bredenkanp said that only one
conpany was registered in Pretoria: Executive Qutcomes, which was registered
as a conpany providing security advisory services and technical assistance
abroad, sonething that was in principle entirely legal. The conpany had been
i nvestigated in August 1994 and woul d be investigated again by the
Attorney-General's Ofice only if there were indications that its nenbers were
carrying out some kind of unlawful activities. The fact that it carried out
its activities abroad nmade any investigation difficult. |In addition, the
South African |l egal system places sone limtations on recognition of evidence
produced abroad. Thus, testinony given abroad is not legally valid in South
Africa: a witness has to cone to South Africa to testify.

43. M. Welch also said that a provision of South African | aw on the

prohi bition of nercenary activities was contained in section 121 A of the 1957
Def ence Act (Act No. 44 of 1957) which prohibits the nmenbers of the South
African Defence Force and reserve and auxiliary nenbers of that Force from
serving as mercenaries or providing services as nercenaries. It says nothing
about nenbers of the South African police or South African citizens in
general. M. Welch also indicated that South Africa was not a party to any

i nternational instrunment on nercenaries. A nenber of the South African

Def ence Force found guilty of serving or providing services as a nercenary
woul d be sentenced, under the 1957 Defence Act, to up to two years

i mprisonnent and/or a fine of up to 5,000 South African rands.

7. Meeting with the Mnister of Water Affairs and Forestry and
President of the Arns Control Conm SSion

44, On 25 Cctober 1996, the Special Rapporteur nmet with the M nister of
Water Affairs and Forestry and President of the Arns Control Comm ssion,

M. Kader Asmal, who informed himthat the South African Governnent was
preparing a draft bill on international security service conpanies registered
in South Africa. M. Asmal, an expert on the activities of nercenaries who
has studied article 47 of Additional Protocol | to the 1949 Geneva
Conventions, drew attention to the anbiguities and shortcom ngs of the
definition of nmercenaries contained in that Protocol and in the

1989 International Convention and the QAU Convention. In his opinion, an
abolitionist attitude which sinply proscribed or prohibited the provision of
i nternational security services would be ineffective and unhel pful. What

shoul d be done is to regulate the provision and export of such services and
make them subject to prior approval by the State, as in the case of arns sales
abroad. Before undertaking an activity abroad or concluding a contract with a
forei gn Governnent, security service conpanies registered in South Africa
shoul d apply to have such activity or contract approved by the Government.

Any export of security, mlitary or intelligence services would be subject to
prior approval, as is now the case with arns exports. Such approval woul d be
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subj ect to a number of conditions that would have to be net. For exanpl e,
such services could not be provided to a country which was in a situation of
civil war or to a non-denocratic CGovernnment. |f a conpany provided security,
mlitary or intelligence services w thout prior approval, it would be legally
prosecut abl e.

45. M. Asmal also said that the licensing systemfor arnms exports had

yi el ded good results and was in any case better than the gap in the |aw that
exi sted now. The proposed South African |egislation mght serve as a basis
for a new set of African regional standards. At the international |evel,
efforts should be made to solve technical and | egislative problens relating to
mercenaries, starting with the limtations of the definition of “mercenary”.

8. Meeting with the Deputy Director-General of Miultilateral Affairs
in the Departnent of Foreign Affairs

46. On 26 Cctober 1996, the Special Rapporteur nmet with the

Deputy Director-General of Multilateral Affairs in the Departnment of Foreign
Affairs, M. Abdul S. Mnty, who said that the South African Government was
maki ng efforts to deal with the problens of nercenary activities, new
conmpani es which offered international security services and trade and traffic
in light weapons.

47. Efforts to deal with these closely related problenms were being nade at
the internal level and at the African and international |evels. He recalled
that, at the internal level, a draft bill on the international provision of

security services by private conpani es was being discussed by the Mnistries
of Foreign Affairs, Defence and Justice. Special attention nust, however, be
paid to preventing any inconsistency with the relatively liberal provisions of
the Constitution relating to the protection of human rights, fundanenta
freedons and i ndividual guarantees, including freedom of association and
freedomto establish conpanies. In the South African constitutional context,
consi deration was being given to foreign |egislation, particularly Australian
| egi sl ati on, which nmight serve as a basis for the drafting of South African

| egislation. At the regional level, he referred to the Harare Commonweal th
Decl aration and his Governnent's initiatives at the African regional level in
the Organi zation of African Unity and the Commonweal th of Nati ons.

48. Those initiatives were being taken with a viewto the preparation of a
I egal instrument to deal with the new phenonmenon of the provision by private
conpani es of international security services and to prevent any possible
political destabilization. At the bilateral |evel, conversations had been
held with representatives of the CGovernnents of Angola and Sierra Leone about
the contracts concluded with a security service conpany registered in

South Africa. The Government of Sierra Leone had recently extended the

contract with that company. |In his opinion, the problem nust be sol ved

t hrough regi onal cooperation. Internal South African |egislative work was
i nportant, but not enough. Concerted action had to be taken by the
Governnments of the region. In that connection, technical assistance by

i nternati onal organi zations was wel come, particularly with regard to the
techni cal problens involved in the definition of nercenaries contained in
i nternational instruments and in the incorporation of the definition into
nati onal |egislation.
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49. He considered that, in the present circunstances, the Special
Rapporteur's nmandate was particularly inmportant and appropriate as far as the
study of this new problem and possi bl e suggestions for dealing with it were
concerned. Hi s Government would continue working at the internal and regiona
|l evel s to draft provisions regulating and dealing with the new problem

9. Interview with the directors of Executive Qutcones (PTY) Ltd.

50. As a result of the various conplaints received, the Special Rapporteur
requested an interview with the directors of Executive Qutcones (PTY) Ltd.
On 25 Cctober 1996, he was received by M. Eeben Barlow and M. Nico Pal m
Presi dent and Financial Director of the conpany, respectively. M. Barlow
said that his conpany had been established in 1989 and was officially
registered in Pretoria as a security service conpany. It was, however, part
of a holding conpany, Strategic Resources Corporation (SRC), which included
conmpani es with various social purposes that provided different economc
services. He said that the activities carried out by his conmpany were al
entirely legal. Executive Qutcones concluded contracts only with lawfully
constituted and lawfully established Governments, not with armed opposition
movements or groups of rebels or insurgents.

51. He said that Executive Qutconmes had first concluded contracts with the
Governnment of South Africa in order to provide mlitary training for the South
African Arny and had then concluded contracts with the Angol an State-run oi
conmpany, Sonangol, to protect its oil wells. In July 1993, the high command
of the Angol an Armed Forces requested Executive Qutcones to provide mlitary
training services for its troops. His conpany had concluded the contract
because it considered that it would be dealing with the armed forces of a
Gover nment whi ch had been legalized in the 1992 elections. It had
neverthel ess been subjected to a great deal of pressure to | eave Angol a and
the conpany's last mlitary instructor left the country on 14 January 1996.
Conmpany enpl oyees had sonetines had to open fire in self defence and when they
were attacked. O her conpanies in the holding conpany were still in the
country, but involved in exclusively econonmic activities. One year after
Executive Qutcones' entry into Angola, in 1994, the Angol an Armed Forces had
regai ned control of nmuch of Angolan territory. The conpany had trained 159
Angol an “instructors’' instructors”, who had received special instruction
trained in mne detection. The victory by the Angol an Government forces had
mar ked the end of various kinds of illicit traffic in the country, such as
traffic in marble, dianonds, weapons and nunitions. It had earned Executive
Qut cones many new enemi es, especially anmong arns deal ers interested in keeping
wars goi ng.

52. M. Barlow said that Executive Qutcones had then been called in by the
Governnment of Sierra Leone to train the army of that country. 1t had agreed
on condition, that the Governnment should hold talks with the arnmed opposition
to achi eve peace and that, once peace had been achieved, it should hold
denocratic elections. In reply to a question by the Special Rapporteur, he
admtted that his nmen had taken part in some nmilitary action in Sierra Leone,
but had done so at the request of humanitarian agenci es which wanted food aid
to reach the interior of the country. The accusations that they had

recei ved m ni ng concessions in exchange for their presence in Sierra Leone
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were absurd: mnmines were a long-terminvestnent that called for a great dea
of capital that they did not have, just as they also had no know edge of
m ni ng.

53. He al so indicated that, during the peace negotiations in Sierra Leone,
the arned opposition had said that Executive Qutcones had to | eave the
country. Strong pressure had been exerted agai nst the conpany by sectors
whi ch included arns deal ers' | obbies; non-African and even South African
intelligence services; foreign conpani es which see Executive Qutcomes as a

difficult conpetitor; and all kinds of traffickers inillicit goods. Inside
the Governnent of South Africa itself, die-hard elenents in the Mnistries of
Def ence and Foreign Affairs had constantly put pressure on his conpany. In

the circunstances, the conpany had proposed to the Governnment of Sierra Leone
that it should reduce its presence in the country by 50 per cent. The
Governnment had agreed to 30 per cent only. The conmpany had neverthel ess been
prepared to | eave the country if the Government so w shed

54. M. Barlow al so said that Strategi c Resources Corporation has so far
recei ved requests for services from 34 Governnents, including the Governments
of some central Asian countries, and from one armed opposition novenment. The
| atter request was rejected by the conmpany, in accordance with its criteria.
Executive Qutcones needs 12 nonths to train an arnmy and make it effective and
efficient in conbat. He also said that his conpany does not sell or supply
weapons: it instructs in the use of what it finds in the country concerned.
The other firnms in the holding conpany provide various services, including
medi cal and pharmaceutical services, hospital construction and equi pnent,
civil engineering, water purification, drinking water supplies, transport,
etc. As far as Executive Qutcones is concerned, all its logistical support is
made avail able to the people of the country where it works. It is also

i nvol ved in devel opment and hunanitarian worKk.

55. In this connection, he gave the Special Rapporteur a photocopy of a

di pl ona of recognition awarded by the Sierra Leone association “Children
Associated with the War” to thank his conpany for its work on behal f of the
child victins of the war. The Special Rapporteur asked M. Barlow why he

t hought he, his enployees and his conpany were regarded as mercenaries. He
answered that his nen never saw thensel ves as nmercenaries: “W see ourselves
nore as soldiers and as Africans, out to help other Africans.” Lastly, he
gave the Special Rapporteur other docunents containing advertising for his
conmpany's activities.

B. Evaluation of the visit

56. Before going on to specific aspects of his mandate, the

Speci al Rapporteur wi shes to refer to the political and soci o-econon ¢ context
in which his visit took place. The many interviews he held during his visit
to South Africa with political and judicial authorities, officials and nmenbers
of the mlitary, academ cians, experts in South African history and politica
anal ysis, menbers of non-governnental hurman rights organizations, |awers,

busi nessnen, journalists and citizens living in Cape Town, Pretoria and
Johannesburg were of great significance in enabling himto have a

wel |l -informed i dea of the ongoing process of building a sound multiracia
denocracy in South Africa and the inportance attached to legality, the rule of
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| aw, political and econom c freedons and efforts to bring about nationa
reconciliation to give South Africa political stability and sustained
devel opnent. It was al so an opportunity for himto understand the
Sout h African people's views on the period of the apartheid regime and
col l ective awareness of South Africa's African identity and its
responsibilities as a nenber of the African continent.

57. It nust be nade clear that the visit took place during a relatively
recent period as conpared to the time when |l ong years of struggle successfully
crowned the South African population's efforts to put an end to the odious
apartheid reginme, elimnate all traces of racial segregation and establish a
mul tiracial, just, serene and progressive denbcracy. President Nelson Mandel a
rightly synbolizes national unity and the pronise of a denmpcracy in which
every South African may freely exercise his rights and have an opportunity for
wel | -being that was fornerly reserved for the white mnority.

58. Anot her inportant finding is that the long years of struggle against the
apartheid regi me under the |l eadership of the African National Congress have
not nmade the Government of this political front want to take revenge agai nst
the authorities of the previous reginme. The South African political climte
is fortunately relaxed and there is no persecution of any sector of opinion
the rules in force are those of a State subject to the rule of law in which
institutions such as the Parlianment and the judiciary are respected and one of
the main concerns is the solidity of the legal edifice, starting with the new
Constitution, on the basis of which denpbcracy is a stable systemthat is
appreciated by all and capabl e of naking South Africa a nodel country.

59. Fromthis point of view, as shown by the many interviews held,

South Africa stands out as a result of its political stability and the
reasonabl e efforts being nade by political and ethnic sectors to integrate and
recogni ze one another in a nultiracial denocracy. Efforts to reach consensus
and sensible attenpts to find out the truth and do justice w thout going to
extrenes that mght be interpreted as indiscrimnmnate persecution agai nst one
sector is what characterizes the work of the Truth and Reconciliation

Commi ssion, which is regarded as a bridge between a past of racial division
conflict, suffering and injustice and a future to be based on recognition of
human rights, denocracy, peaceful coexistence and devel opnent with
opportunities for advancenent and respect for all South Africans w thout

di stinction as to colour, race, class, social status or sex.

60. These el ements do not nean that there are no problens. There is a
direct link between political issues and a country's social and economni c
situation. The Special Rapporteur draws attention to these factors, which may
be crucial for the continuity of dempcracy, and so that sectors which do not
believe in it will think about it. |In this connection, he also draws
attention to a conplex situation which will call for an effort by society and
the South African Government. He is referring to the interrelationship

bet ween three problens: grow ng unenploynment, which affects the poorest
sectors and m ght | ead to dangerous margi nalization; urban crinme, which has
very high rates and is prejudicial to substantive human rights such as the
right tolife and the right to physical integrity; and security, which

i nvol ves serious defects and alarm ng contrasts. Private security firnms
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are growing at the expense of State security bodies. As action by the
public sector weakens, the private sector steps in, but the only beneficiaries
are |l arge conpani es and people who live in high-income areas.

61. In this broad political and soci o-econonic context, the
Speci al Rapporteur focused the specific aspects of his visit on the various
el ements of his mandate.

62. The South African authorities have taken a firmstand in prohibiting
South African territory and South African nationals from being involved in
mercenary activities. It is clear to the Special Rapporteur that the

Sout h African Governnent has not only disconnected the State fromactivities
and operations which enploy nercenaries, but also does not allow themin any
sector of society. Article 198 of the new Constitution adopted in 1996
provi des:

“The follow ng principles govern national security in the
Republ i c:

(a) Nat i onal security nust reflect the resolve of South
Africans, as individuals and as a nation, to live as equals, to live in
peace and harnony, to be free fromfear and want, and to seek a better
life.

(b) The resolve to live in peace and harnony precludes any South
African citizen fromparticipating in arned conflict, nationally or
i nternationally, except as provided for in terms of the Constitution or
nati onal |egislation.

(c) Nat i onal security nust be pursued in conpliance with the
law, including international |aw

(d) Nati onal security is subject to the authority of Parlianent
and the national executive.”

63. Former South African nercenaries and nercenaries of other

nationalities who were incorporated into specialized battalions, such as
Battalions 31 and 32, which fought in Angola, ended up out of work when
denocracy was established. However, extrene-right racist organizations
initially organized paranilitary squads to which some nercenaries noved. The
Speci al Rapporteur has not had evidence that such squads continue to exist or
carried out any major activity in 1996, but he did receive information and
expressions of concern about the increase in the number of private security
conmpani es to which persons who are experts in the use of repressive violence
and nercenaries have noved. Most of these conpanies provide services in
South Africa and are subject to the general laws relating to services, but, in
view of the nature of the problemand its elenments, their area of activity
shoul d be defined nore carefully and the requirenents for enploynent in these
conmpani es and the activities of their personnel should be nore strictly
regul at ed.

64. The greatest concern the Special Rapporteur heard was about private
conpani es which offer advice, mlitary training and security services on the
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international market. In this connection, he held talks, as stated, with
political, mlitary and judicial officials of the South African Government and
with the directors of Executive Qutcones, the conpany which has taken off

the fastest in this Iine of business which, in a way, rivals a function
traditionally assigned to the State, nanmely, security, not only that involving
police functions, but also national security, which includes the organization
of the armed forces and the mai ntenance of public order, the sovereign
exercise of the authority of the State and the integrity of the nationa
territory.

65. In view of its inportance and inplications, the Special Rapporteur

anal yses this question separately in chapter I11.C of this report. He
neverthel ess states in advance that the South African authorities expressed
concern about such businesses because of the problens they can create for the
South African Covernnent itself and because of the suspicion that, by taking
advantage of gaps in the law, they are using the territory of South Africa

to send nercenaries to foreign countries. For sonme of the authorities

i nterviewed, the existence and registration in South Africa of conpani es which
of fer security services internationally are not in keeping with South African
positions or interests and they refuse to accept what nmay be seen fromthe
out side as South African intervention. At the sane tinme, they consider that
sonme countries call on the skilled services offered by private conpanies
because they have problens of instability and serious security shortcom ngs.
The security conpanies registered in South Africa include Conbat Force,

I nvest nent Surveys, Honey Badger Arnms and Anmunition, Shield Security,

Kas Enterprises and Longreach Security. The latter allegedly provided
mlitary intelligence assistance services in Seychelles in 1986.

66. Are such conpanies legal? The authorities interviewed agreed that, in
principle, they may operate normally in view of serious gaps and inaccuracies
in national and international |legal rules and regulations. However, the
authorities warned that, as they devel oped, they could becone a real threat
because of the area where they operate, because they have highly trained
experts, sophisticated weapons and classified intelligence informtion
because they operate not only with legitimte Governnents, but also with arned
opposi tion novenents, because they interfere in the econony of the countries
they hel p and because they use violence and destabilizing tactics with other
simlar conpanies. Executive Qutcones, whose views the Special Rapporteur

al so anal yses bel ow, does not share the CGovernnment's opinion and there is

noti ceabl e tension between it and the Covernnent. |Its President's statenent
to the Special Rapporteur, the docunentation he turned over and his account of
t he conpany's background in the countries where it has concl uded specialized
service contracts offer an alternate way of | ooking at things in which
mlitary sciences are likely to be taken out of the State context and to nove
into the private sector where they offer skilled professional services in a
free and gl obal narket.

67. They maintain that the establishment of Executive Qutconmes as a conpany
is thus entirely legal, as is the establishnment of the hol di ng conpany,
Strategi ¢ Resources Corporation, and the services it offers, and that,
according to what the conpany says, it has never gone beyond advi sory services
and the training of national personnel or beyond the protection of facilities
inits contracts with mning and oil conmpanies. Participation in mlitary
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activities is vehenently denied and it admits only to the occasional use of
weapons in self-defence. O course, the directors of Executive Qutcones
strongly deny that they qualify as nercenaries and it is a well-known fact
that they are spending tinme and npney on a canpaign to create a business
imge that will get themout from under the disparagi ng shadow of mercenary
activity. 1In any event, the long list of countries which are said to use its
services woul d indicate efficiency, although that is not why it has managed
to fend off the warnings and | abels that sone Governments, human rights

non- gover nnental organi zati ons and the international press have given it about
mercenary activities.

68. The South African authorities' anger about conpanies which offer
security internationally, even though South Africa is not the only country in
whi ch they exist, has been a decisive factor in the consideration of a draft
bill which places tighter restrictions on and defines the requirenents for the
establishnent and registration of such conpanies and their characteristics so
that they m ght be legally constituted in South Africa. 1In view of the

exi sting gaps in the | aw and because these conpanies are a kind of new nodel
whose inplications and ramifications still have to be determ ned, the

Speci al Rapporteur shares the concern of the South African authorities. In
addi ti on, however, he considers that nore substantive studies need to be
carried out with a view to the protection of human rights and the right to

sel f-determ nati on of peoples, as well as the obligations and responsibilities
of States in this regard, wi thout prejudice to the possibility of accepting
cooperation for this purpose by civil society and its acadenic, humanitarian
and busi ness organi zations, thereby paving the way for changes in national and
international legislation to allow these conpanies to exist as expressions of
freely adopted, but regulated initiatives.

I11. MERCENARY ACTIVITIES

A. Current situation

69. Thr oughout the 1980s and well into the 1990s, arned conflicts

have occurred that have affected people’ s lives, safety and right to
self-determnation. |In sone of these conflicts the participation of

persons of a nationality other than that of the parties to the conflict was

al | eged, under conditions simlar to those indicated in article 47 of the

1977 Additional Protocol | to the Geneva Conventions of 1949, which sets forth
the requirements for a person to be classified as a nmercenary.

70. In order to verify the allegations nade regardi ng the presence of
mercenaries in arned conflicts, the Special Rapporteur studied the variety of
cases and forns taken by mercenary activity in greater depth. The seriousness
of some of the allegations conpelled himto undertake several on-site

m ssions. As indicated in the reports subnitted to the General Assenbly and
t he Conmi ssion on Human Rights, nost of the allegations were confirned.
Informati on had been gathered fromauthorities, victins' famlies and

non- gover nment al organi zations, frominvestigations done by specialized
agencies and the press, and by review ng judicial documentation and
ascertaining the open and public existence of organizations devoted to the
recruitment of soldiers of fortune. The evidence was that arned conflicts
arising in regions as disparate as southern Africa, Central Anmerica and the
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former Yugoslavia neverthel ess had one commpn feature - contingents of
nmercenaries were al nost al ways associated with the nost vicious aspects of the
conflicts.

71. Based on his experience, the Special Rapporteur has nmintained that
armed conflicts, terrorism arns trafficking, covert operations relating to
the interest of a third party acting to harmone or nore parties to an arned
conflict and violence |linked to extrem st intolerance foster or create the
mar ket for nercenaries, defined as foreign experts whose “skilled” services
are sought because of their proven experience in producing destructive and
deadly effective violence.

72. The Speci al Rapporteur refers to all the reports submtted to the
Conmi ssion on Human Ri ghts since 1988, which contain anple evidence that has
never been denied or contradicted of the participation - in nore than one

i nstance, open and even publicized - of nercenaries who violated the right of
peoples to self-determ nation and human rights. Beyond formal resistance or
the adoption of a stance of denying or m nimzing the nunber of mercenaries
and shared responsibility for their use, it is a fact that they are a resource
used with a pragmatismthat is norally and | egally unacceptabl e because of
what “nercenary” neans and what a nercenary is worth as a professional of war
and violence. Despite the condemmations contained in the resol utions of
several United Nations bodies, Governnents whose power is illegitimte, arned
i nsurgent groups and Powers acting through covert operations have been
responsi bl e for the existence of mercenary activities, with a heavy toll on

t he peopl es whose |lives they affect.

73. Crimnal activities are turned over to nmercenaries for various reasons:
mlitary professionalism crimnal experience; conceal ment of the rea
masterm nd; greater safety in acting without directly assum ng the
consequences; the conparatively low cost, in ternms both of noney and of
endangering the lives of one's own mlitary personnel; and so on. The reality
is that there are people disposed to beconme nercenaries and that, ultimtely,
they are so di sposed because of the pay they receive for conducting unl awf ul
activities in a country other than their own; their intervention is directly
notivated by financial gain.

74. Even though mercenary activities have been changing in recent years and
taking on the particular characteristics outlined in part C of this chapter,
there are usually two circunstances that determ ne the actual use of

nmer cenari es: on the one hand, the existence of a body, organi zation, State or
party to a conflict which, in order to carry out operations that are not in
conformity with the law or with international obligations of non-interference,
resorts to hiring nmercenaries as a way of achieving its goals. On the other
hand, there are organizations that recruit and people who, for high pay, wll
agree to serve as nercenaries in the know edge that they will be perform ng
acts prohibited by national |aws and international treaties protecting human
rights, State sovereignty and the right of peoples to self-determ nation

Thus, a crimnal alliance is established between recruiter and recruit.

75. In his earlier reports, the Special Rapporteur pointed out that there is
a tendency anong those who take part in this crimnal alliance to deny its
exi stence or at least to deny that its purpose is to carry out nercenary
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activities. They even use gaps or anbiguities in legal texts to avoid
classification as nercenaries. Legal ploys are also used to conceal the
nature of the assignnment or to make the nercenary appear to be a national of
the country in whose arnmed conflict he is involved. These ploys must be
identified and situations in which it is presuned that attenpts are bei ng nmade
to di sguise the nercenary’ s true status studied carefully. When there are
accusations that crimnal acts have been commtted by mercenaries, the

i nvestigation into the actual identity and nationality of a person has to go
through the files, rule out altruistic voluntary enlistment, compile
informati on on recruitnment and training centres for soldiers of fortune,
follow the trail of covert operations, obtain reliable data on aspects
relating to the paynent and ot her benefits agreed upon and detect the

si mul t aneous use of other nationalities and passports; when a new nationality
is granted to foreigners taking part in an armed conflict, the length of tine,
ci rcunstances and | egal grounds for the good faith and legitinmacy of the new
nationality have to be established.

76. There are thus signs and | eads that nust be followed to establish the
real status of persons justifiably suspected of being mercenaries. The issue
of nmercenary activity has so many ranificati ons nowadays that attention nust
focus on the matter of nationality, which hitherto has been considered as a
means of differentiation and a determ ning factor in deciding whether an act
that inpedes the enjoynent of human rights and the self-determ nation of a

people is a mercenary act. |Indeed, a foreign Power can avail itself of
nati onal s of another country to do serious harmto that country or its
Governnment. In such a case, the rules of international |law as they now stand

woul d not allow the act to be defined as nercenary, even if there was evidence
of recruitnment and paynent. The matter woul d have to be prosecuted as an

of fence under the provisions of ordinary crimnal lawin the country in
guestion. Nevertheless, if existing international |aw is excessively rigid,

i nadequate and full of gaps or lends itself to an interpretation too difficult
to apply for the purpose of defining nercenary acts, it would be wong to

i nvoke the existing rules as justifying acts and behavi our which are
intrinsically nercenary.

77. Wthout obviating the need to clarify, refine and expand the rul es of
customary internatioanl and treaty law to conbat nercenary activity, it
shoul d be established as a principle that, in essence, the aimof such

rules is to condenm a nercenary act as the buying and selling of crimna
services in order to interfere with the enjoynment of human rights, sovereignty
or the self-determ nation of peoples; and that there is internationa
jurisprudence condemming interference by one State, not to speak of individua
organi zations, in the internal affairs of another State and in the |ives of
its people. It is an aggravating factor if nationals of the latter country
are enployed for that purpose. Such nationals would not strictly speaking be
consi dered nercenaries, but, on the part of those recruiting them the aim of
using them as nmercenaries is objectively undeni abl e.

78. The Special Rapporteur believes that unlawful activities in which
nationality is used to mask their nercenary nature by a Power that recruits,
prepares and pays an individual to commt a crimnal act agai nst another
country shoul d be anal ysed and debated with a view to revising current

i nternational provisions on the subject. Since the General Assenbly has
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repeatedly condemmed nercenary activities, as have such other United Nations
organs as the Econom ¢ and Soci al Council and the Comm ssion on Human Ri ghts,
and since in addition Menber States have condemmed such activities and sonme
countries have national |aws meking the use of nmercenaries a crinme, where
there are no laws or only inadequate | aws, a case can be made for the

exi stence of customary international |law that rejects, condemms and prohibits
mercenary activities based on the nature of the acts and not on the fact of
having a different nationality.

79. However, it nmust be added that the persistence of such acts, the range
and variety of the forns in which they are carried out, the intrigues and
covert operations engaged in by intelligence services, the recruitnment of
mercenaries for acts of terrorismand the enploynent of nationals of a country
by third States in order to harmthat country, in practice making mercenaries
of those nationals, all prove that the international community and the peoples
of the world are inadequately protected against the manifold uses of
mercenaries. It would therefore be appropriate to revise the existing | ega
texts and find criteria that in this respect best reinforce the observance of
human rights, State sovereignty and the self-deterni nation of peoples.

B. International legislation and changes in nercenary activities

80. In the face of situations that jeopardize the enjoynent of human rights
and self-determnation and that concern acts such as crimnal behaviour
paynment, involvenent in an arnmed conflict or in a terrorist attack on behal f
of a third party, those affected and the entire international comunity

i nevitably wonder whet her nercenaries are not involved, regardl ess of the

i ssue of nationality. In such cases, the acts nust be deened to be unl awf ul
and deserving of punishnent.

81. In the same vein, this report reiterates questions to which so far no
definitive answers have been given and on which the relevant United Nations
bodi es nust take a stand: what is the status of a foreigner who enters a
country and acquires its nationality to conceal the fact that he is a
mercenary in the service of a third State or the other side in an arnmed
conflict? Wat is the status of a non-resident national who is paid by a
third State to carry out crimnal activities against his own country of
origin? And what about a dual national, one of whose nationalities is

that of the State against which he is acting, while he is being paid by the
State of his other nationality or by a third party? What are the limts of
jus sanguinis in an arnmed conflict when it is invoked by persons who are paid
and sent to fight in a donmestic or international arnmed conflict taking place
in the country of their forebears? These questions are not just casuistic or
i magi nary. The Speci al Rapporteur's preceding reports contain specific
references to situations such as those just described and, even though the
evi dence pointed to nercenary activities, |egal inadequacies and gaps made it
difficult accurately to classify the act and the person who commtted it.

82. It is regrettable that the General Assenbly’s repeated recommendati ons
that a meeting of experts should be convened further to consider the issue of
mercenari es and to nake proposals on a clearer legal definition in order to
assist in the prevention and punishnment of nercenary activities have not been
taken up as yet, owing to lack of financial resources. The continued failure
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to adopt criteria to pronote a common and strong position agai nst nercenary
activities clearly encourages the existence of nercenaries and their
activities, despite isolated action taken by individual countries.
Contradictions are thus likely to arise between declarative statenments
formal |y condemmi ng nercenary activities and practical concessions to the
provi sion of efficient services by persons or groups of persons and busi nesses
with a nmercenary past and strong suspicion about and m strust of the
activities they are carrying out at present.

83. Even though influential sectors in the corridors of power of inmnportant
States insist on denying or mininizing the exi stence of nmercenaries in
contenporary society, nercenaries are a phenonenon which is an obstacle to
peace and the exercise of the right of peoples to self-determ nati on and which
must not be overlooked as it recurs or takes on different forms with an
apparently |l egal basis. The Special Rapporteur, who has been follow ng
conflicts and situations with a nercenary conmponent for 10 years, is

conpelled to reiterate his viewpoint to the Comm ssion on Human Rights and to
mai ntain that, no matter how they are used or what formthey take to acquire
sonme senbl ance of legitinmacy, nmercenary activities are a threat to the

sel f-determ nati on of peoples and an obstacle to the enjoynment of human rights
by peopl es who have to endure their presence.

84. An analysis of the factors behind the recurrence of the phenonenon

must consi der the problens caused by gaps in existing | egislation and by
flexibility with regard to classification as a nmercenary. The persistence of
mercenary activities, the range and variety of the fornms in which they are
carried out and the hidden networks of conplicity behind these activities
suggest that States, particularly the smallest and weakest ones, are not
adequately protected against the use of nercenaries inits different forns.
The international |egal instruments that serve as a framework for the

consi deration of the question are inperfect and contain gaps, inaccuracies,
techni cal defects and obsolete terns that all ow overly broad interpretations
to be made in order to prevent persons who are in fact nothing but mercenaries
from being classified as such

85. Article 47 of Protocol Additional | to the Geneva Conventions of 1949 is
the only universal international provision in force that contains a definition
of nercenaries; paragraph 1 punishes the mercenary by excluding himfromthe
category of conbatant or prisoner of war, which anmbunts to condeming himfor
his participation in arned conflicts; and paragraph 2 then states the
definition. The first question is whether, because of its placenment and
contents, article 47 of the Protocol does not |egislate on mercenary
activities, but, rather, linmts itself, fromthe standpoint of internationa
humanitarian law, to providing for the possibility and defining the |ega
status of the nercenary if he takes part in an arned conflict. As may be
seen, it does not legally define the act; hence the above-nentioned gaps.

86. Furthernmore, the definition of a nercenary contained in article 47 lists
the cumul ati ve and concurrent requirenents that nmust be net in order to
determ ne who is a nercenary and who is not. Gven the variety and conplexity
of the arnmed conflicts of the past three decades, however, the wording of this
provi sion has not always been suitable for classifying nercenary activities.
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The point made by the Special Rapporteur in one of his first reports
(E/CN. 4/ 1988/ 14, para. 43) has turned out to be true: “One inportant el enent
for the understanding and application of article 47 of Additional Protocol

is that no single requirenent set forth in subparagraphs (a) to (f) is
sufficient initself for a person to be classified as a nercenary. The

requi rements are cunul ati ve and concurrent, and all nust be net for a person
to be described as a nercenary. This is also one of the aspects that has

rai sed the nost objections to the application of article 47, since many have
poi nted out that these requirements are in fact very difficult to prove and
that they nmake it easy for the nercenary to avoid being classified as such
while the party that has been attacked loses its legitimate right to have him
puni shed and obtain redress.”

87. This gap is also not filled in the internal |egislation of nost
countries. According to the information provided directly to the Specia
Rapporteur by Governnents, the |aws of npbst countries do not nake nercenary
activities a crimnal offence. Although it has been seven years since the
adoption of the International Convention against the Recruitment, Use,

Fi nanci ng and Trai ning of Mercenaries by the General Assenbly, it still has
not entered into force, as barely 11 countries have ratified or acceded to it.
Its provisions do contain nmeasures which are a step forward towards the

eradi cation of this reprehensible activity, but it should be noted that
article 1, paragraph 1, alnopst literally repeats the text of article 47 of
Additional Protocol | on the definition of a mercenary. The addition to
paragraph 2 relates to nercenary viol ence against the constitutional order or
territorial integrity of a State. No progress has therefore been made with
regard to a better and sinpler definition of the concept of nercenary, which
woul d al |l ow qui cker and nore direct action to be taken agai nst mercenary
activities.

88. In this context of the gaps in and Iimtations of universa

international legislation, Africa enjoys better |egal protection thanks to

the Convention on the Elimnation of Mercenarismin Africa, which was adopted
by the Organization of African Unity at its 1977 nmeeting in Libreville and
entered into force in 1985. But “better |legal protection” does not nean
protection against all the varieties and forns of, and possi bl e changes that
may take place in, nercenary activities. Even though it is nore conplete than
article 47 of Additional Protocol |, it does not differ nmuch fromthat text as
far as the definition of a nercenary is concerned and it lends itself to

di fferent and perhaps contradictory interpretations, when it is States

t hemsel ves that, on the initiative of their Governnments, hire private firm to
perform services connected with public order and security. This ploy, which
is a recent developnment in sone African States, will be analysed below. In
any case, the OAU Convention is regional in nature; conpliance with it my be
required only of those African States that have ratified or acceded to it; and
it is applicable, in the territory of States parties to the Convention, to al

| egal or natural persons covered by its provisions.

89. The situation is one that involves a vacuumin treaty law, the

i nadequacy of existing provisions and anbiguity in their |egal interpretation
This results in | oopholes, which make it easier for the presence of
nmercenaries, or their recruitnment, wthout reference to their status, to
appear to be within the law. Reference is again made to the existence of
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front organizations that freely offer contracts to people who want to work as
nmercenaries, w thout the act of recruiting, pronoting or signing such a

contract being regarded as illegal and subject to prosecution per_ se.
90. Some of these organizations are quite old; have publications in which

they pronote the use of, and advertise for, nercenaries; and have partici pated
with their recruits in arned conflicts that took place in earlier decades.

I nternational and regional organizations working for peace, security and
respect for human rights nust pay closer and nore systematic attention to

t hese organi zations and their activities. It will thus be easier to regulate
internationally and nationally, market activities related to the recruitnent
of persons for services suspected of being part of a business which is ained
at inflicting crimnal danmage in a territory other than that in which the
contract was concluded, which jeopardizes the sovereignty of a third State and
which affects its people’s lives, its econony and its self-determ nation. It
nmust be said that unlawful acts with serious international repercussions, such
as drug trafficking, terrorismand arnms trafficking, are in many cases |inked
to the activities of nmercenaries recruited specifically to commt those acts.

91. The Special Rapporteur is firmy convinced that the rel evant
international legal instrunents are but inperfect tools for dealing with the

i ssue of nercenaries. There are difficulties in applying article 47 of

Addi tional Protocol | to the Geneva Conventions of 1949 to various cases of
mercenary activities; nmercenary activities are not classified as an of fence
under the internal crimnal |aw of many countries; and the Internationa
Convention agai nst the Recruitnent, Use, Financing and Trai ning of Mercenaries
has yet to enter into force

C. A new operational nopde

92. One issue that warrants special attention relates to the new firms which
have been operating in several countries and whose formal |awful ness, in the
light of the relevant national and international legislation, is not open to
guestion, as they are covered by the gaps and | oophol es that woul d prevent
their activities frombeing classified as nmercenary stricto sensu. None the

| ess, international allegations about their operations, the concern and al arm
of sone Covernnents and the expansion of these firms as a kind of alternative
security nodel for countries with internal conflicts that are practically
unmanageabl e for the Governments concerned nmeke it essential to give sone

t hought to the probl em

93. Mercenari es were a scourge and one of the worst blights on the nations
of Africa in their brave struggle agai nst colonialismand neo-colonialism for
sel f-determi nation and for the right to stable, effective and denocratic
governnment. Can it be that the nercenaries' behaviour is changing so
profoundly that they now constitute the rank and file of the personne
recruited by private conpanies to contract with African Governments to provide
i nternal security services, safeguard public order and even put an end to
internal arned conflicts? If such contracts are, indeed, being concluded, the
Governnment s signing them must be doing so on the basis of a sovereign
decision; but is not responsibility for a country's internal order and
security an inalienable obligation that a State fulfils through its police and
armed forces? 1Is it not a grave infringenment of that State's sovereignty to
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hand over such responsibilities to conmpanies registered in third countries
whi ch sell security services staffed by foreigners, presumably nmercenaries?
VWho will be responsible for any repressive excesses that the security
conmpani es may comnit against the civilian popul ati on, especially where
representatives of the political opposition are concerned? Wwo will take
responsibility for any violations of international humanitarian | aw or human
rights they may commit? Assumi ng that suspicions about the nature of these
conpani es which sell security in return for noney, concessions or profits from
natural resources prove justified, does the international comunity consider
as lawful the existence of a free market for selling security operations, if,
in practical ternms, that neans that param litary forces which incorporate
nmercenaries can be expected to intervene in a country's internal affairs?
What will be the human rights consequences of entrusting internal order and
control over the exercise of civil rights in a country to an internationa
private security firn? |Is the international comunity willing to accept and
concur with the idea that the recruitnment of nmercenaries is illegal only in a
few very limted cases? Wen, and in what circunstances, should the
recruitment, financing or use of nercenaries be considered | egal and
legitimate?

94. The Speci al Rapporteur should point out that attitudes appear to be
changi ng towards the mercenary issue, which, it should be noted, has been
vigorously and repeatedly condenmed by the United Nations. |In any case, the
Speci al Rapporteur is raising questions and issues which need to be resol ved
in the light of greater know edge of the facts and specific reports and on the
basis of a systematic analysis that will produce suggestions and proposals for
the adoption of political, |legal and operational criteria relating to new
types of mercenary activities.

95. Thi s new operational nodel, with which the Special Rapporteur becane
acquai nted t hrough Executive Qutcones (PTY) Ltd. during his mssion to

South Africa in October 1996, consists of offering skilled mlitary training,
protection and internal security services internationally in return for |arge
anounts of noney and profits fromthe devel opment of the natural resources of
t he place where the services are provided. Foreign firms investing in
countries with significant natural resources are reportedly demandi ng that the
security of the areas where their investnment is concentrated should be

provi ded by personnel recruited, trained and nmade avail able by the conpanies
that sell security internationally. These conpanies generally organize the
services they offer by recruiting foreign staff with mlitary and police
experience and, in some cases, links to nercenary activities. This has
naturally given rise to a great deal of concern and m strust, since what is
mainly offered is security, which, in the nodern State drawing its inspiration
from ei ghteenth and nineteenth century liberalism is exclusively the
responsibility of the State and an expression of its sovereignty.

96. At | east 34 countries are currently interested in hiring the services of
Strategi ¢ Resources Corporation and its subsidiary, Executive Qutcones.
Executive Qutconmes was founded in Pretoria in 1989 by former nmenbers of the
special forces of the South African Defence Force (SADF) with experience in
the repressive activities of the apartheid regine. Executive Qutcones
operated under formally concluded contracts, according to company sources,
providing mlitary advice and training to the arny of President Dos Santos of
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Angol a, fromwhich country it withdrew in January 1996. It also provided
security to mning and oil conpanies. It was later active in Sierra Leone,

whose fornmer Governnent had brought it in to provide mlitary and police
assi st ance.

97. Is Executive Qutconmes a legally constituted private conpany behi nd whose
facade are hidden nercenary activities, which have been changed and noderni zed
in the legal configuration of its operations without really ceasing to be
essentially nercenary in nature? The answer to this question is intrinsically
conpl ex and nust be the subject of a study that goes beyond the scope of this
report. However, sonme questions should at |east be raised for consideration
by the Comm ssion on Hunman Rights in devel oping the outlines for an ad hoc
report that, using this conpany as an exanple, would deal with, or focus on
the nodel it suggests and on the inplications which the international sale of
security would have on State sovereignty, self-determ nation and human rights.

98. It should first of all be established that, although Executive Qutcones
operates fromPretoria and is legally constituted, it is not a conpany with
links to, or which is close to, the current Governnment of South Africa. 1In

the past, various governnental authorities distanced thenselves from and
condemmed the activities of, Executive Qutconmes, as indicated in their
decision to adopt legislation that closed the | oopholes which made it possible
for this type of conpany to exist legally inits territory. The rejection by
the South African authorities is explained, inter alia, by the fact that sone
of the personnel selected and recruited by Executive Qutcomes are forner
menbers of the special apartheid forces who not only practised violent racia
repression, but were also a part of forces that had been turned into

mer cenari es, such as Battalions 31 and 32, which were active in other African
countries. It is also, however, due to other conplex factors, such as what

t he conpany m ght know about the South African intelligence services or the
possible inmplications for that country’s policy towards the rest of Africa of
a private security company providing highly classified assistance, such as
mlitary aid, to countries which are in the throes of armed conflicts, but
with which South Africa nmaintained relations.

99. By its own definition, Executive Qutcones is a conpany devoted to
“providing highly skilled and confidential mlitary advisor services” and to
furni shing personnel, mainly mlitary and highly skilled, to provide strategic
and tactical training services in countries requiring sophisticated, effective
support for the adequate control of their socio-political reality, to put an
end to internal conflicts and to encourage the devel opment of econom c
activities related to natural and m neral resource devel opment. Underlying
these services is the fact that they are offered because there are States in
such crisis that they are no | onger capable, constitutionally or at the
mlitary or police level, of safeguarding their borders, public order and the
security of the population. 1In this context of crisis, which also involves
distrustful, precarious relations with other States, a vacuumis created which
is precisely what |leads to the establishnment of private conpanies selling
security services. This is the case of Executive Qutcones and its hol di ng
conpany, Strategic Resources Corporation, which is working in severa

countries with a profile simlar to that described earlier. It is also



E/ CN. 4/ 1997/ 24
page 31

the case of Keeni Mni Services; of the British firmBritish Defence
Systens (Ltd.); the United States firmMIlitary Professional Resource
Institute; and French and Israeli firns.

100. According to its description, Executive Qutconmes is a “security conmpany”
whi ch provides technical advisers whose area of specialization is basically
mlitary. |Its personnel provides training for situations such as: |ow grade
armed conflicts with counter-insurgency preparation, eneny infiltration
intelligence, sabotage, protection of the population and the territory;
infantry training, including notorized and parachute infantries; use of tanks;
artillery and anti-aircraft artillery defence; conbat engineering training;
intelligence; mlitary police; medical support services; comrunications;
special rapid reaction forces; officer and support staff training; |ogistics;
air force; navy; and technical support.

101. As stated, Executive Qutconmes is not the only conpany of this kind in
the world, but it is the nost inportant of those operating in Africa, although
its range extends to eight non-African countries in the Mddle East, Asia and
Eastern Europe. The risk that several conpanies of this kind may be conpeting
in the market and may conme into confrontation over unlawful resources is a
potenti al danger which the case anal ysis nust not overl ook. Conpanies such as
Executive Qutcones recruit highly qualified mlitary personnel to provide
their services. |In Executive Qutcones, they are mainly former menbers of the
South African and foreign security forces. According to the informtion
obt ai ned, about 700 persons are regularly enployed by this conpany (soldiers,
police, doctors, pilots, engineers, technicians, etc.), with high salaries;
the salaries of every rank from general to non-conm ssioned officer may

be 5 tinmes higher than in an army such as that of South Africa and

definitely 10 times higher or nore than in other African States.

102. Wth regard to weapons and | ogi stics, Executive Qutcones uses equi pnent
purchased from conpanies in South Africa and various European countries. Part
of the equiprment includes planes, helicopters and aerial photography aircraft;
Strategi ¢ Resources Corporation has an airline, Ibis Air (charter flights),
which it uses to transport personnel and | ogistical consignments to various
countries in which it is active. Executive Qutcones' tendency is, naturally,
to grow and expand its interests, and this leads to its involvenment in armed
conflicts in the countries it assists and to its participation in interna
affairs, such as the econony, resource devel opnent and capital investnent.

Al though this is a matter of a private conpany being involved in intrinsically
conplex mlitary services, the conpany is determned to prove that its
activities are above board and that it is professionally efficient.

103. Are the personnel recruited by Executive Qutconmes mercenaries? There is
no sinple and straightforward answer to this question. For nost of the

South African authorities consulted, human rights experts in South Africa and
i nternational human rights NGOs, Executive Qutcones is a mercenary conpany

whi ch works with nercenaries and carries out mercenary activities. |Its
executives vehenently deny this, claimng that they are “Africans” who have
decided to work for the viability and devel opment of Africa, doing so fromthe
mlitary standpoint with which they are nost famliar and which is why they
work in the security field. They also insist that, formally speaking,
Executive Qutcones is a comercial security conpany whose registration and
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operation are not contrary to internal and international |aw. They al so argue
that they conclude contracts only with legitimtely constituted Governnents
and always in order to do work designed to strengthen the self-determ nation
of peoples, their internal stability and thus the possibility of putting
econoni ¢ devel opnent policies into practice.

104. The topic is very conplex. The legal franmework for nercenary
activities, is of course, not clear and specific enough. Executive Qutcomes'
argunment s about the lawful ness of its activities are therefore not to be

i gnored and the Government of South Africa itself, concerned about resistance
to and constant conplaints about this conpany, has drawn attention to the need
for the adoption of binding legislation to curb such conmpani es and defi ne
their scope nore precisely. The South African minister, Kader Asmal, who is
the President of the National Arms Control Commission, was also in favour of
statutory control and regulations requiring such activities to have prior
Government approval and authorization. He said that “The recruitnent of
personnel to train a mlitary force should be regulated in the same way as
arnms sales. If a conpany wants to sell its services to the officia

Government of another country, we will make approval contingent on the

| egitimacy of the foreign Governnment in question and its record of respect for
human rights and denocratic rights”.

105. The open debate on conpani es such as Executive Qutcones neverthel ess

i nvolves the interpretation of |egal provisions such as article 47 of

Addi tional Protocol | to the Geneva Conventions. Persons who object to
Executive Qutcones say that its personnel are nercenaries because they neet
all the requirenents for classification as nmercenaries under that provision
they are mlitary personnel recruited in South Africa or abroad in order to
fight in an arned conflict; those who object also say that this was indeed the
case in Angola and in Sierra Leone, where they not only trained personnel for
the arnmed forces of these countries, but took part in the hostilities for
personal gain and for sunms substantially in excess of what the mlitary
personnel of the countries they assisted received; and that they are not

nati onal s of those countries, but foreigners, and were not sent on officia
duty as nenbers of the armed forces of South Africa or any other State which
was not a party to the conflict.

106. These are convincing argunents, but, in the Iight of other provisions
relating to mercenaries and the restrictive approach adopted in various
United Nations resolutions which link nercenaries with concerted acts of
violence ainmed at violating the right of peoples to self-deternmi nation and
underm ning the constitutional order of a State or its territorial integrity,
whil e seeking to obtain substantial gain and material conpensation, the
contracts which private mlitary advisory, training and security conpanies
conclude with States and the personnel working for them even when they have a
mlitary background and are highly paid, cannot be strictly considered as
coming within the | egal scope of nercenary status as defined in the reference
mat eri al

107. It is obvious that the anbiguity of existing provisions, the gaps in
nati onal |egislation and the insecurity which prevails in many countries, as
wel | as the end-of-century tendency to privatize everything in sight, have
created the conditions for the establishnment of this new type of conpany,
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which is organized to sell security in the international market to client
countries fromwhich it obtains contracts worth mllions, protection and Iinks
to powerful conpanies dealing in oil, mnerals and precious stones; the
results are the growth and expansi on of these conpanies and their presence in
the countries with which the contractual relationship has been established.
This report does not claimthat all kinds of mlitary and police advisory

assi stance provided by foreigners or private foreign conpanies are illegal and
contrary to the sovereignty of a State. Although mlitary assistance is

al ways a sensitive issue, such advisory services do exist and, when clearly
demarcated, are not contrary to international |aw or national constitutiona
provisions. What this report does want to draw attention to are the dangerous
grey areas and the limts which need | egal safeguards in order to prohibit
such advi sory services from becom ng active arned participation in interna
conflicts or in matters of the internal security of citizens that are
connected with the exercise of the rights and political freedons provided for
in international human rights instrunents.

108. In view of the conplexity and the inplications of the issue, it is
better not to hurry to reach any definite conclusions. The point is that
there is now a type of conpany which offers full security services on the free
and gl obalized international market that have till now been the exclusive
responsibility of each State's own internal security system |If States are
prepared to give up an intrinsic elenent of their sovereignty, this is
sonet hi ng whi ch should be clearly stated and which the United Nations should
anal yse in depth because it really would affect and change the nature,
structure and functions of the State, while, at the same tine changing the
nature of international relations.

109. A non-exhaustive |list of topics which require further and nore detail ed
i nvestigation should include possible changes in the conduct of mercenaries,
as defined since the establishnent and organi zati on of national arm es,
because it is undeniable that |arge nunbers of them have been joining private
conmpani es which provide security internationally. It should also be borne in
mnd that responsibility for a country's internal order and security are
perenptory obligations which a State fulfils through its police and arnmed
forces. Turning these responsibilities over to private conpanies registered
inthird countries would be to restrict the sovereignty of the State whose
Government signed such a contract or to cede part of that sovereignty to a
conmpany, in return for which it would exercise the rights of the State police
or those involved in defending territorial integrity or the popul ation.
Sovereignty would thus continue to be exercised by the State, but it mght be
dangerous and destabilizing for the State to assune responsibility for any
abuses that the security conmpanies mght commt against the civilian

popul ati on when pursuing and hunti ng down representatives of the politica
opposi tion, when violations of human rights and i nternational humanitarian | aw
occur or when, in various situations which theoretically cannot be ruled out,
these private conpanies take advantage of their relations with multinationa

oil, mneral, chem cal and other conpanies, to the extent of allow ng their
interests to dom nate and using their mlitary resources to establish the
political, econom c and financial hegenony of their business partners. |If

such a situation should arise, the weak countries, which mght, becone of
their institutional problens, be tenpted to beconme clients of these powerfu
conpani es, may sinply have given the first coup de grace to their own State
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and have paved the way for the nultinational neocol onialismof the
twenty-first century. There is, of course, no question of raising the alarm
unnecessarily, but the risks involved in a problemthat may have far-reaching
i mplications cannot be overl ooked.

110. In view of the concerns expressed in the precedi ng paragraphs, it would
al so be appropriate for the Conm ssion on Human Ri ghts and ot her

United Nations bodies to discuss the international |awfulness of allow ng the
free market to include conpletely unrestricted conpetition from conpanies
selling security services and the risk of interference in internal affairs by
agents who, claimng to be experts, nmight actually be intelligence agents from
third States, nercenaries, saboteurs or other elenments whose assignnent is to
dom nate, dissociate and weaken the receiving State. O course, these are
hypot heti cal situations arising out of the changing reality of traditiona
mercenary activities and their partial replacenent by private security
conpanies specializing in mlitary matters. The problem cannot be dealt with
exhaustively in a single report because it even goes beyond the scope of the
Speci al Rapporteur's original nandate. However, it is sonething that the
Commi ssi on on Human Ri ghts must not overlook and it has to be solved on the
basis of nore in-depth know edge of the facts, specific references and a
systemati c anal ysis concluding with suggestions and proposals for the adoption
of political, legal and operational standards relating to mercenary activities
and to conpani es which sell security internationally.

111. Mercenary activities are not only continuing, but they are reported

to be evolving and acquiring characteristics that make them far nore of a
threat to the enjoynent of human rights and the right of peoples to
self-determ nation. |In the first few nonths of 1997, there has been a
persistent runour that the Government of Zaire may have resorted to the
services of security conpani es which have provided it with a | arge nunber of
mer cenari es, mainly Belgians, French and Serbs, who are reportedly acting as
mlitary instructors for its troops in Kisangani and Mba.

I'V. CURRENT STATUS OF THE | NTERNATI ONAL CONVENTI ON AGAI NST THE
RECRUI TMENT, USE, FI NANCI NG AND TRAI NI NG OF MERCENARI ES

112. By resolution 44/ 34 of 4 Decenmber 1989, the General Assenbly adopted the
I nternational Convention against the Recruitnment, Use, Financing and Training
of Mercenaries. 1In accordance with article 19, the International Convention
is to enter into force on the thirtieth day followi ng the date of deposit of
the twenty-second instrunment of ratification or accession with the
Secretary-Ceneral. At the tinme this report was witten, only 11 States had
conpl eted the process of expressing their willingness to be bound by the

I nternational Convention (Barbados, Caneroon, Cyprus, Georgia, ltaly,
Mal di ves, Seychel | es, Surinanme, Togo, Turknenistan and Ukraine). The
following 11 States have signed it: Angola, Belarus, Congo, Germany, Mrocco,
Ni geri a, Pol and, Romani a, Uruguay, Yugoslavia and Zaire.

113. The International Convention confirnms the judicial nature of the
resol uti ons and decl arations of United Nations bodi es condeming mercenary
activities and expands international regulation of the question, such
regul ati on being at present essentially limted to article 47 of the

1977 Additional Protocol | to the Geneva Conventions of 1949 and the
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1977 Organi zation of African Unity Convention for the Elimnation of
Mercenarismin Africa. Its entry into force will contribute to the precise
characterization of situations involving nercenaries, the effective
prosecuti on and puni shnment of offenders, the clear determ nation of
jurisdiction in each case and to facilitating extradition procedures and
preventi ve cooperation anong States.

V. CONCLUSI ONS

114. Mercenary activities are a formof violence which has been used in the

| ast 40 years to hanper the exercise of the right to self-determ nation of
peoples and to violate human rights. Mercenaries tend to be present mainly in
armed conflicts, where they offer their services to one or nore parties to the
conflict in exchange for paynent, causing serious damage to the people and
territories that are victinms of their actions.

115. It is also true that nercenary activities are not restricted to the
context of what affects the right of peoples to self determ nation. Going
beyond the scope of his mandate, the Special Rapporteur has detected an
expansion in nmercenary activities, observing that mercenaries are involved in
serious crinmes, such as terrorist attacks and drug and arms trafficking, in
which they are usually the perpetrators of serious violations of human rights.

116. Various forns of terrorist attacks are carried out by highly specialized
crimnal agents who are hired to blow up aircraft, mine ports, destroy
bui I di ngs and i ndustrial conpl exes, assassinate and ki dnap persons, etc.

VWile in many cases the terrorist agent cones from fanatic groups espousing
extrem st ideologies, it must be renenbered that terrorismis also a crimna
activity in which nmercenaries participate in exchange for paynent,

di sregardi ng the nost basic considerations of respect for human life and a
country's legal order and security.

117. Because nercenary activities and the conduct of the nercenary himnself
can seriously inpair the enjoynent of human rights, the self-determ nation of
peoples, the stability of constitutionally established Governnents and

i nternati onal peace and security, nercenary activities and the nercenary
career nust be clearly and unequivocally banned. To suggest that sone
mercenary activities are illegal and others are legal is to nake a dangerous
distinction which could affect international relations of peace and respect
anong St ates.

118. In their current state, international provisions relating to nercenaries
contain gaps or are inadequate and anbi guous and give rise to problens of
contradictory interpretation. This situation is conmpounded by the fact that,
in the legislation of nost countries, nercenary activity is not characterized
as a separate crinme and by the fact that there are no extradition agreenents
guar ant eei ng puni shment in all cases, thereby facilitating the perpetration of
crimnal acts and, very often, their inpunity.

119. The Special Rapporteur's visit to South Africa gave himan opportunity
to see that the elimnation of apartheid and the establishment of a

mul tiracial denocratic republic have put an end to repressive violence and the
exi stence of specialized State, bodies for the violation of human rights. In
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this context, nercenaries, whose activities were linked to apartheid, are no
| onger present. President Mandel a's denpcratic Governnent has taken an
explicit stand against the use of nercenaries and nmercenary activities.

120. There has been a broad-based revision of legislation in South Africa and
the new recently adopted denocratic Constitution contains provisions on rights
and freedons and guarantees for their use and for the protection of citizens.
Throughout the process of legislative revision, in order to ensure that there
are no gaps which mght facilitate the exi stence, operation or conceal nent of
mercenary activities, the South African authorities are studying | egal neans
of prohibiting the presence of individual mercenaries in South Africa, such as
the registration in the country of organizations, associations and conpani es
whose obj ectives mght include the use of South African territory, human
resources, property and legality to carry out activities which national and

i nternational provisions classify as mercenary, as well as nmeans of regulating
the provision of mlitary assistance to foreign Governments by private service
compani es.

121. Some events which have taken place in Africa in recent years and, which
t he Speci al Rapporteur is still studying indicate that nmercenary activities
not only still exist, but are changing. The establishnment of companies to
sell countries mlitary advisory and training services and security services
in return for nmoney and mning and energy concessions, in particular, my

i nvolve the recruitnent of nercenaries not only for nmilitary advisory and
training tasks in the countries which conclude contracts with them but also
for assistance to the conventional forces of order and public security in
combat i ng arnmed opposition nmovenents and carrying out tasks which should be
performed by the police. Where such direct participation does exist, these
conpani es cone to take control of the country's security and have consi derabl e
i nfl uence over production and econonic, financial and commercial activities.
Conpani es of this kind which market security internationally may acquire a
significant, if not hegenonic, presence in the economic life of the country in
whi ch they operate. The special relationship they establish with the country
concerned creates an environnent in which corruption can thrive.

122. Wiile the characteristics of the type of conpany described in the
precedi ng paragraph have been confirned and its nodel is becom ng w despread,
the concept of security which the international community has had until now
and the responsibility of each State to be accountable for and to guarantee,
through its police forces, that each individual is able to exercise his rights
and freedons as a citizen would seemto have been superseded by a new concept.
According to this new concept, it would appear that any State is at liberty to
buy security services on the international market from organizati ons conposed
of persons of various nationalities, united by their function and their
ability to control, punish and inpose the order desired by the Governnent
which hires them regardless of the cost in lives, in exchange for noney and
the delivery of a portion of its natural resources. Naturally, if this

hypot hesis is confirmed, nercenary activity would no | onger be considered as
necessarily illicit, illegitimte or illegal; however, concepts such as that
of State sovereignty and the obligations of States to respect and guarantee
the enjoyment of human rights would be trenmendously relativized.
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123. Despite the fact that nore than seven years have passed since its
adoption by the General Assenbly, the International Convention against the
Recruitnent, Use, Financing and Training of Mercenaries has been ratified by
only 11 countries. The delay in its entry into force clearly encourages the
continuation of this crimnal activity.

VI . RECOVMENDATI ONS

124. Considering that nercenary activities have becone diversified and are
undergoi ng a transformati on and acquiring characteristics that nake them far
nmore of a threat for the enjoynent of human rights, the Comm ssion on Human

Ri ghts should reaffirmits condemation of these activities and, additionally,
suggest to all States that they should incorporate practical neasures in their
national legislation to prohibit the use of their territory for the
recruitnent, training, assenbly, transit, financing and use of nercenaries.

125. The international community nust take into account the connection

exi sting between terrorismand nercenary activities and the participation of
mercenaries in crimnal acts of a terrorist nature. It is suggested that
commi ssions and working and study groups for the prevention and puni shnent of
terrorismshould be recommended to include nercenary activities in their

anal yses and concl usi ons.

126. The united front presented by the action taken by the internationa
comunity against nercenary activities is affected by the toleration of |ega
gaps and i nadequaci es which are used to conceal mercenary activities and even
to endorse the recruitnent and enpl oynent of nercenaries, on the grounds that,
in sone cases, it is not illegal to make use of such neans. It is therefore
recommended that dangerous statenents of this kind should be avoi ded and t hat
mercenary activity should be treated in every respect as an unl awful and
prosecutabl e act and a continuing offence. G ven the |egal gaps and

i nadequaci es which allow the existence of nercenaries whose activities could
be passed off as normal, it is recommended that the Comm ssion shoul d propose
that the Menber States of the United Nations shoul d consider adopting

| egislation to prohibit nmercenary activity and the use of the nationa
territory for such unlawful acts. The Special Rapporteur intends to put
forward sone conceptual proposals in this regard, for which he requires the
support of the Hi gh Conmi ssioner for Human Rights in order to organize such
activities as nmay be necessary.

127. In view of the harmwhich the delay in the entry into force of the
I nternational Convention against the Recruitnment, Use, Financing and Training
of Mercenaries is causing at the regulatory level, it is reconmended that the

Commi ssi on on Human Ri ghts shoul d appeal to States for understanding so that
they will decide to ratify or accede to the Convention and bring it rapidly
into force

128. In what appears to be a new international trend, legally registered
conpani es are providing security, advisory and mlitary training services to
the armed forces and police of legitimte Governments. There have been

conpl aints that some of these conpanies recruit nmercenaries and go beyond
advisory and instruction work to beconme involved in nmilitary conmbat and taking
over political, economc and financial matters in the country served. |If this
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trend is confirmed, the concept of security and the nature of internationa

rel ati ons based on the principle of State sovereignty which have characterized
the twentieth century and the international systemfor the protection and
pronmoti on of human rights would be greatly altered. It is therefore
recommended that the Conm ssion should closely nmonitor the evolution of these
conpani es, devel opnents in national |egislation and the conditions under which
sonme States agree to conclude contracts with such conpanies. It needs to be
assessed whether the security and internal order of a State which has lost its
ability to keep order should henceforth be left to the action of specialized
conpanies will take charge of its security.

129. The Republic of South Africa has expressed its willingness to adopt
legislation to regulate the activity of conpanies registered in its territory
whi ch supply mlitary advisory services and training and security
internationally. These regulations would also cover the provision of mlitary
assi stance and the selection of South African and foreign personnel within the
country and neasures to prevent such conpani es from organi zi ng nmercenary
activities. It is reconmended that the Conmi ssion and the O fice of the High
Conmi ssioner for Human Rights/Centre for Human Rights should follow closely
the drafting of the above-nentioned |egislation and be ready to col |l aborate
with the Governnent of South Africa - at its own request - and with any other
Government which may want to amend its legislation along simlar |ines.

130. In view of the circunstances described in this report, the Comr ssion on
Human Ri ghts and the Special Rapporteur should investigate nore closely any
mercenary inplications of the international sale of mlitary assistance and
security, with a view to making proposals for a better |egal classification of
private conpani es which offer these services internationally, ensuring that
they do not involve nercenaries and defining, together with States, the
techni cal assistance that the Ofice of the Hi gh Conmm ssioner for Human

Ri ght s/ Centre for Human Rights can provide to prevent any deterioration in the
human rights situation of the countries in which such conpani es are operating.



