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MR JUSTICE MITTING: The claimant was a sergeamthe South African Police
based in and around Durban. He investigated ttnataes of organised criminal gangs.
He claims -- and for present purposes there is ®pute -- that he achieved
considerable success in that respect, getting ugtib or very close to the head of one
or more of the gangs. He asserts that the gargggrawing in power and reach in
South Africa and that they are ready and able byuie of violence, including extreme
violence, to enforce their sway in the areas inciwtihey operate. He claims that at all
levels in the South African Police Service there afficers who are corrupt and who
lend assistance to the gangs.

He ceased work as a police officer due to stire€3ctober 2001 and left the force in
early 2003. He says in a witness statement, wkochpresent purposes is to be
accepted as truthful, that from August 2002 onwaettous threats were made against
him and his family, culminating in August 2005 im iacident in which he and his wife
were shot at in the Durban area in what appearédrido be an attempt to kill him and
her. He speaks (and it is not necessary for ngettdt out in detail) of incidents which
led up to that which plausibly suggest that he imdeed the target of criminal gangs
and remained a target even after he had cease® aairk in the police force and after
he had left the police force.

He came to England immediately after the indidien August 2005 and claimed
asylum. His claim for asylum was founded upon ¢lperiences that he had had in
South Africa.

In a lengthy and well-reasoned letter dated September 2005, the Secretary of State
rejected that claim and certified under sectior8p4f the Nationality Immigration and
Asylum Act 2002 that the claim was clearly unfouthdéhereby depriving the claimant
of an in-country right of appeal. He did so onwanber of grounds but principally
upon two. First, that whatever the situation mayehbeen in the Durban area, he
could, with his family, safely relocate to otherfgsaof South Africa. Secondly, and in
any event, the South African state provided a cigfficy of protection for those
threatened by non-state agents, such as the ctig@amgs who repeatedly threatened
him. South Africa was and is on the so-called Whist. The letter, however, did not
simply refer to that fact. As | have indicatedyds lengthy and reasoned.

If matters had stood at that stage, | would hiaad no difficulty in upholding the
Secretary of State's certificate. The claimanthait stage was unable to point to
anything more than his own personal experience.erdtwas nothing to rebut the
Secretary of State's view that he could safelycadt® to another part of South Africa
and, generally speaking, the evidence availablag¢oSecretary of State simply is that
there existed a functioning police service in Soitica required by law to protect its
citizens; in short, a sufficiency of protectionan ordinary democratic state.

The Secretary of State's certificate was given2ad September 2005. On 12th
December 2005, the claimant received, and shdrdseafter submitted to the Secretary
of State, a letter from Captain Munro, a captairin@ detective branch of the South
African Police Service based at Brighton Beach,Bhench Commander of the police
area in which the claimant had been employed. aidircned that during his police
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service he had investigated high profile cases sewired numerous sentences of
syndicate members for crimes ranging from murdevrdeards. He confirmed that he
retired in 2003 because of stress related incidehis confirmed that in 2005 he had
received death threats from syndicate members addb&en the subject of the attack of
which | have spoken in August 2005 upon his cdre [Etter went on to say:

"At present no effective protection exists for [tlaimant] and his family
and should he return to the Republic of South Africam of the view
that a strong possibility exists that syndicatenerimembers would be
able to trace and harm his family and himself."

The Secretary of State considered that lettérugnmeld his conclusion in a letter of 6th
January 2006. The letter pointed out, correctigt the statements by Captain Munro
were in general terms and asserted again thahalteglocation was an option available
to the claimant. The claimant accordingly sougfdigial review of the Secretary of
State's certification. He seeks in short to haseappeal against the Secretary of State's
refusal of asylum and humanitarian protection hégrdn Immigration Judge.

A great deal of information has been producedhath sides about the general state of
the South African Police Service. It is common uyo that there is a degree of

corruption within it. There is a report to thetigte of security studies prepared by

Jenny Irish and Kevin Qhobosheane which on pagestfés:

"Corruption within the SAPS is so pervasive thdficefs involved in
crucial investigations may refuse to share inforamatith other officers
because they are not sure whom to trust.”

In a nutshell, the claimant's case is that obsematsuch as that, taken together with
Captain Munro's comments about the specific threatee claimant and to the lack of
effective protection for him in the Republic of SlouAfrica mean that he has an
arguable claim, that is not bound to be rejectedabylmmigration Judge, that a
sufficiency of protection does not exist for himSouth Africa.

The law on the question that | have to answaotsin doubt. FronYogathasto ZL
and VL, it has been, allowing for differences in languaggactly the same. A
decision-maker must consider the practical substand detail of the claim and how it
stands with the known background data, and consgitiether in the round it is capable
of belief and, if so, whether it is capable of cogwithin the Convention, a reference
to Article 3. If the answers are such that thenclaannot on any legitimate view
succeed, then the claim is clearly unfounded. otf not. (See [2003] 1 WLR pages
1245-6, paragraph 57, a quotation from Lord Plsllgpeech il v Secretary of State
for the Home Departmeny).

Applying that test here to the asylum claine, 8ecretary of State's certificate is clearly
well-founded. There is no question here of persecwy state agents for a Refugee
Convention reason or otherwise. The heart of thencmust stand or fall on Article 3
of the European Convention on Human Rights or th&tlement to humanitarian
protection now found in Rule 339C of the ImmigratiBules. For present purposes
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both counsel submit that the test is the same ugitieer provision. In a case such as
this where the risk arises from non-state agehestdst is set out iBagdanavicius v
Secretary of State for the Home Departmenf2005] 2 AC 668 at paragraph 24:

"Non-state agents do not subject people to torurdne other prescribed
forms of ill-treatment, however violently they ttehem: what, however,
would transform such violent treatment into Arti@ell-treatment would

be the state's failure to provide reasonable ptioteagainst it."

The underlying issue in this case is accorginghether the South African state
provides reasonable protection against the risthito claimant from harm caused by
criminal gangs. The issue which | have to dec&aether or not, taking all of the
material to which | have been referred into accpuhis claim could not on any
legitimate view succeed.

| find the ultimate question on merits muchiea® decide than the one which | have
to decide. It is not appropriate for me to exprasg view about that because it is not
for me to decide, but were | to have had to haveedso | would have had no great
difficulty. The precise question which | have tecdle is actually far more difficult to
resolve. It is very, very close to the borderconclude that it comes just on the side of
striking down the certificate and allowing the of@nt an in-country right of appeal and
| do so for two reasons. First, the statement bBpt&in Munro which | have cited in
full has not clearly been rebutted by any of theemal to which | have been referred.
Secondly, it is lent some general support by repabiout corruption within the South
African Police Service, including that which | hasiged.

If and when an Immigration Judge hears thisteanahe will no doubt wish to have
Captain Munro's views explored in greater detahtlhis letter permits. Is the risk of
which he speaks, for example, confined to Durbansoit general? What, if any,
impact does corruption in the police service, is kiew, have on the availability
elsewhere in South Africa than Durban of protecfionthis claimant and his family?
Does corruption in truth mean that even if thismknt were to relocate elsewhere in
South Africa he would nonetheless be exposed toisheof death or serious harm from
criminal gangs, such that the protection afforded tbe South African state is
inadequate? These are questions which will reqaitee explored in far greater detail
than is possible on this judicial review. All tHatan observe at the moment is that the
claimant has satisfied me jusiat these matters are arguable and would nottaiey
result in the rejection of his appeal by an Immiigra Judge. Accordingly, | allow this
claim. | quash the certificate and, if invited il direct that the claimant's appeal
should be heard by an Immigration Judge.

MR KOVATS: As | understand it from your Lordgls judgment, strictly speaking the
certificate should be quashed on the Article 3 lamchanitarian protection grounds but
not on the asylum ground.

MR JUSTICE MITTING: Yes.
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MISS WESTON: My Lord, it is actually not pdsig to do that because the legal
mechanism by which the certificate is issued mélaatsit is a composite decision taken
under the Human Rights Act --

MR JUSTICE MITTING: It is all or nothing.

MISS WESTON: Yes.

MR JUSTICE MITTING: Is that right?

MR KOVATS: Itis not my understanding, | hateesay.

MISS WESTON: It used to be separate and thmeleruthe 2002 Act it became one
guestion. Sorry, it used to be the situation whene would have asylum certificates
separate from human rights --

MR JUSTICE MITTING: They came under differatétutory provisions.
MISS WESTON: Exactly. But they were consakdiaunder the 2002 Act.
MR JUSTICE MITTING: They are all together.

MISS WESTON: It is one decision.

MR JUSTICE MITTING: If that is right, Mr Kovat then | just have to quash the
certificate.

MR KOVATS: It has always been my understandima although there is only one
claim it is perfectly in order for the court, ordeed the Secretary of State, to make
clear that one or more particular grounds are flaarfounded. There is, certainly as
far as | am aware, nothing in the statute whiclvgmnés that.

MR JUSTICE MITTING: We have MacDonald herepsesumably the 2003 Act is set
out.

MISS WESTON: Itis the 2002 Act.
MR JUSTICE MITTING: The 2002 Act, sorry.

MISS WESTON: Could I just talk through whaivils from my Lord's decision. The

appellant will have a right of appeal under sec8@(l) and then they will be entitled

to rely on grounds set out in section 84. Whatddrom your decision, my Lord, is

that the right of appeal now pertains. What cirstances or what grounds that the
appellant decides to take --

MR JUSTICE MITTING: Let us look at section 94:

"The section applies to an appeal under sectioh)82ere the appellant
has made an asylum claim or a human rights claibotr.”

SMITH BERNAL WORDWAVE
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Then 1A, which is inserted by the Immigratidme@atment of Claimants etc) Act 2004
says:

"A person may not bring an appeal against an imatign decision of a
kind specified in section 82(2)(c), (d) or (e) aliance on section 92(2) if
the Secretary of State certifies that the claimclaims mentioned in
subsection (1) above is or are clearly unfounded.”

Which appears to provide for a split between the. tw

MISS WESTON: | had not applied my mind to thatendment. | had proceeded on
the basis of the way in which the Secretary ofeSketd certified this case, and he had
not certified it under any separate limbs. He imadie one decision.

MR JUSTICE MITTING: Yes, but the certifica@pplying as it does to both claims,
can now, by virtue of this amendment, be subdivided

MISS WESTON: My Lord, could | just say thisdathat is --

MR JUSTICE MITTING: The asylum claim is hopsdeanyway. He is never going to
get himself within the Refugee Convention.

MISS WESTON: My Lord, it would be inappropgabn a threshold test, in my
respectful submission, to make comments aboutltheate success or otherwise of the

MR JUSTICE MITTING: | agree, and | have beanetul not to about that part of the
claim which in my view is arguable. But on thelasy claim | am perfectly entitled to
express a view about that if | agree with the Sacyeof State that it is clearly
unfounded, which | do.

MISS WESTON: Indeed. In which case | woult&t gsur Lordship, given that we

have not looked at the specific statutory provisib@am not in a position to respond in
any considered way now, but my Lord has made hesvwiperfectly clear in the

judgment which | am sure the Secretary of Statepul before the Immigration Judge
on the appeal.

MR JUSTICE MITTING: | have a specific task whiis to uphold or quash a
certificate. If I can do and | am invited to quasrt of it or the whole of it then |
should. | am doing a task which | am supposedtordthe review.

MR KOVATS: If, as indeed this may be the cabere clearly was no refugee claim
because there clearly was no Refugee Conventi@omea would make no sense for
the Secretary of State to be precluded from mattiagithe subject of a certificate if it
was accepted on the facts that there really waseaArticle 3 claim. My learned
friend's submission has no support either in thedimg of the statute or in the rationale
of the legislation. The other point is your Lorgskoes not give this claimant a right
of appeal, he always had one. It is just a quesifavhether it is an in-country right of
appeal or an out of country right.
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MR JUSTICE MITTING: Exactly. Miss Weston, hdooking at what seems to me to
be clear statutory provision and | will rule agaiysu. | will deal with the final
guestion which is whether or not | should quashwhele certificate or only part of it.
The certificate was issued at a time, | think | aght in saying, when the amended
legislation was not in force. In any event, it aidt distinguish between the refugee
claim and the humanitarian protection or Articlel@m. There is no doubt at all in my
view that section 94(1) and (1A) permits a courtjt@sh a certificate in relation to one
category of claim while upholding it in relation&nother. Section 94 provides:

"(1) This section applies to an appeal under sec88(1) where the
appellant has made an asylum claim or a Human iaim or both.

(1A) A person may not bring an appeal againstnamigration decision
of a kind specified in section 82(2)(c), (d) or (e)reliance on section
92(2) if the Secretary of State certifies that¢kem or claims mentioned
in subsection (1) above is or are clearly unfourided

The Secretary of State is thus permitted ttfgeghat one aspect of a claim is clearly
unfounded while not so certifying another aspedhefclaim. He could certify that an
asylum claim is clearly unfounded while not ceitify a human rights claim, though it
would be unlikely that he would do the reverseth# Secretary of State has that power
then this court must have the power, when consideai certificate, to do likewise; to
guash one part of a certificate or both or neitHarmy view, there is a clear statutory
power both in the Secretary of State and in thetdoulistinguish between asylum and
human rights claims. | do so. | quash the cedté in relation to the Human Rights
claim and, in so far as it encompasses it, the Initaréan protection claim. But | do
not quash the certificate in relation to the refigsylum claim. As | have explained,
any claim under the Refugee Convention is cleadyetess and should not proceed.
There is nothing to be served by allowing it tostband everything to be gained by
dealing with it at this stage.

Do you have any further applications?

MISS WESTON: Only for costs, my Lord.

MR JUSTICE MITTING: Mr Kovats, | do not thinfou can resist that.
MR KOVATS: | cannot.

MR JUSTICE MITTING: The defendant to pay tHaimant's costs to be the subject
of detailed assessment if not agreed.

MISS WESTON: Can | ask for detailed assess@memtell just in case --
MR JUSTICE MITTING: Public funding?

MISS WESTON: Yes.
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53. MR JUSTICE MITTING: Yes, you can have a pulilinding assessment of your costs
and detailed assessment of the due costs.
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