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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of thetéthStates of America (USA), arrived in
Australia on [date deleted under s.431(2) ofithgration Act 1958&s this information may
identify the applicant] March 1987 and appliedtie Department of Immigration and
Citizenship for the visa [in] December 2010. Thé&date decided to refuse to grant the visa
[in] April 2011 and notified the applicant of thealsion.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underReédugees Convention

The applicant applied to the Tribunal [in] May 20t review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then magy bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwittRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Regulations.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225Applicant A, MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1%152/2008 Applicant S v MIMA2004) 217 CLR 387 and
Appellant S395/2002 v MIME®003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal has
also had regard to the material referred to indiglegate’s decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Junkl2@ give evidence and present
arguments.

According to information provided in his protectigisa application, the applicant was born
in Brooklyn, New York. He indicated in his applicat that he is of Christian religious faith.
He has never married.

The applicant indicated that he had received twgbags’ education in the USA. He
described himself as being self employed and ineicthat he had done “odd jobs”.

The applicant indicated that he had arrived in Aalst [in] March 1987, using a US passport
issued [in] July 1985. The applicant indicated tmahad departed the USA legally on a six-
month tourist visa. He claimed that his passpod feld by the Australian government and
that he could not find out where. He claimed thaiaid been taken by detectives from his
home and could not be located. He indicated th&idaebeen convicted of [details deleted:
s.431(2)] in Australia in September 2010.

The applicant described himself as a US citizenséteout in his application various
addresses at which he had lived in Queensland.

The applicant stated that he had contacted therolgaEsy by phone but they had been
unable to advise or help. He stated that he woaold tny to get an application for a US
passport.

With regard to why he left the USA, the applicagplred, “Too much violence and I live in
fear.” In response to the question, “What do yar feay happen to you if you go back to
that country?”, the applicant stated, “I will liuefear.” The applicant indicated that he was
“not sure” who might harm or mistreat him if he wéack to the USA. In response to the
guestion, “Why do you think this will happen if ygo back?”, he similarly responded, “I am
not sure.”

The applicant also responded to the question, “@otitink the authorities of that country
can and will protect you if you go back? If not,yutot?” In this regard, the applicant stated,
“No. Country is not able to.”
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The applicant indicated that he would provide aycofphis US birth certificate and passport
as well as his Florida Drivers Licence. He providleel Department with a Police Certificate
from the Australian Federal Police.

The applicant also submitted a “Personal partisular character assessment” form in which
he provided details of other family members. Hadatéd that his parents were deceased.

The applicant’s representative informed the Depantnthat the applicant did not wish to be
interviewed by the Department.

The Tribunal’s file also contains records relatiodnealth checks undertaken on the applicant
in Australia.

Tribunal Hearing [in] June 2011

By letter [in] May 2011, the Tribunal invited thpg@icant to attend a hearing [in] June 2011.
[On a date prior to the hearing], the applicanuesged a postponement of the hearing on the
basis that he required treatment and monitorirgletion to his HIV positive status, and had
an appointment [on the scheduled hearing datetekégred to a further appointment [in]

July 2011. He stated that, after his appointmernjtjune 2011, he would be in a better
position to decide on his future plans. He subsetiyieequested that the hearing be held by
[video] and as late in the day as possible.

The hearing was rescheduled to 2.30pm [on a fudats in] June 2011. The applicant
attended the Tribunal [hearing]. In accordance whthapplicant’s request, the hearing was
conducted by [video conference].

The Tribunal notes that there is evidence thaaf@icant has some health problems. He has
also referred to having suffered a nervous breakddwe Tribunal has had regard to this.
However, at the hearing the applicant attendedhéaging and gave evidence at some length.
He displayed an ability to provide evidence in anmex that was responsive to the Tribunal’s
guestions. The Tribunal notes also that the apmiidal not provide any medical evidence to
indicate that he was not in a position to partitgga a hearing. The Tribunal is satisfied that
the applicant was able to participate in the hegmamd that he had a very real opportunity to
give evidence and present arguments at the hearing.

The applicant indicated at the hearing that hegragared a statement that he wished to read
to the Tribunal. The Tribunal permitted him to ¢st

The applicant expressed a fear of American culimgediscrimination. He also referred to a
“conflict of political policies” He indicated thdtte had tried to migrate to Australia in the past
and was not qualified so did what he had to doetbdre. He had tried to migrate to Scotland,
Puerto Rico, Mexico and Hawaii. He stated thatd been his childhood dream to get out of
the US. He had had nothing but bad experiencdsityS. He was stabbed at school when he
was a child. He was bullied and bashed and dispdted against. He had to quit high school
because of “threats and things” He had a very lmawehlife. He was not a sportsman type
person. His sexuality was always questioned. Heblead called every name that could be
imagined and had been unable to defend himsel&aitethat he was not as much of a wimp
now as he was then. He stated that he had left labrh@. He said that there had been two
“break and entries” in his flats. He was once rabbe the street, beaten, had a broken jaw
and walked the streets in a coma. He found hinisdlbspital in a coma.
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The applicant referred to his family history. Hedsthat the agencies recommended when he
was 10 or 11 that he should be taken out of hisehenvironment. His father was unknown.
His birth certificate was changed when he was &t his “stepfather of the year” had his
name put on it. He had several stepfathers. Haaliknow who his father was. He had
bedwetting problems. He was stinky and filthy &sda That added to his abuse by other
children.

The applicant stated that by law he was conscriptiedthe military. He said that he was a bit
of a reclusive person. It caused him tremendoukhsaues. When the military realised they
might be liable for his health issues caused wh@l@vas in the military, they offered him an
honourable discharge. Anxious for a change, hetqudt it. It was not until years later that he
realised that there was a method to what they deirey.

The applicant stated that he had been discrimirfabed youth as his sexuality was always
guestioned due to no female relationship, his laivihe arts and his lack of interest and
ability in sport.

The applicant stated that he had not left Austisihae 1987. He had borrowed no money. He
had never tried to get financial government assegaHe worked very hard to economise to
accumulate money to retire because he had no iotetat have government assistance in his
retirement. The applicant stated that he had paéd $460,000 in income taxes and had
created jobs for tradesmen and others in his r@sborof properties. He had never been in
debt. For retirement security, he had put moneayantund. The applicant described losing
this money “due to the bad laws in this country” $#ed that the fund had been frozen. His
other investment for future security was his pusehaf a unit for $475,000. He said that the
unit was now on the market at a $65,000 loss.dtlieen on the market for a couple of years.

The Tribunal expressed doubt that the matters wittohis financial situation in Australia
were really relevant to whether he had a well-factear of persecution in relation to the
US. The applicant said that he understood but bdetto accumulate some money to do
anything. His money was tied up in this unit. Tpelacant referred to the construction of a
high rise that would block the ocean views fromumg and reduce its value. He said that,
when the unit was sold, he would have capital tbukiness. The applicant described his
experience in a number of areas. He said that lseuwable to work or volunteer, and had no
income. The applicant described his solicitor @samily true ally. He said that his will left his
assets to Australian institutions.

The applicant said that he had done what he neted#alto live here but was charged with
[details deleted: s.431(2)]. He was sentenceddertdjls of sentence and correctional facility
deleted: s.431(2)]. The applicant stated that thgistrate was told that he owed money to no
one and took nothing from anyone. The charges sierply [details deleted: s.431(2)].

These were the things one would have to have tctitm The applicant described inhuman
conditions and inadequate medical services atg¢ctianal facility deleted: s.431(2)] and
claimed that this had caused him ongoing healtblpros. He said that he had been found to
be HIV positive in jail and said this was being ritored by a government sponsored clinic.
He said that the stress of immigration issues andt@ppearances had caused him to have a
nervous breakdown, resulting in a failed suiciderapt a year earlier.

The applicant stated that he had no future ouisidgralia. He said that this was his home.
He was too old to start his life over again in tH&, the country that he feared. He said it had
changed for the worse. He had no connections ocesss there. He said that going there



44,

45,

46.

47.

48.

would be the death of him. He asked the Tribunabtosider humanitarian and unique and
exceptional circumstances. He asked that he béegt@nprotection visa, allowing him time
to recover money from his investment property d&right to work and contribute to
Australia. The applicant indicated that he hadsfieid reading his statement.

The Tribunal noted that there were parts of whatdwraised that did not appear relevant to
the decision it had to make. It explained to hiwett il it could consider was whether he met
the criteria for a protection visa. If it was natisfied that he was a refugee, it did not have
any discretion to look at broader humanitarianassu

The Tribunal referred to the applicant’s claim thathad had nothing but bad experiences in
the US. The Tribunal asked the applicant whethew&® claiming that he was bullied,
bashed and discriminated against while he wasgat$thool. The applicant replied that it
was even from well before high school. The applicamfirmed that he was stabbed while at
high school. When asked who it was who stabbed thenapplicant stated that it was another
student whose name he could not remember. It wasrjhigh school. The applicant said he
had not tried to remember every incident of misergt fear in his life. He stated that he even
had daily discrimination in Australia but he coelxbect that anywhere in the world. If a
person was not married and did not have kids argdneawilling to lie about their situation,
their sexuality was questioned. It had been an imggaroblem almost every day of his life.
But in America it was accompanied with violence aodorotection. In Australia the law
protected people. They did not protect people ireAoa. They could not be bothered.

The Tribunal asked the applicant why he thoughwae bullied, bashed and discriminated at
school. He said that because of his home life heweay introverted. He was not clean. He
did not learn to change his socks until he wasrl3oHe was very neglected at home and
this did not make for a very attractive child. Heuld sit in class and wet himself. He was a
nervous wreck. That was why it was recommendedhbdte placed because finally a
counsellor came to his home to investigate whyathi@icant was having such problems. The
counsellor recommended that the applicant be plagedf that home. He rated the applicant
as highly intelligent.

The Tribunal asked the applicant whether it wasctse that he could not remember the
details of the stabbing. The applicant said thatitby wanted to fight him. They went out
into the schoolyard and he tried to defend himisetfause the boy was not very big. He
thought maybe he could handle this. He did not ktteswother boy had a knife. The boy was
not even suspended from school for it. No polid@aovas taken maybe because he was a
minor. The applicant stated that he was stabbdaeimrm and required stitches. It should be
in his junior high school record The Tribunal askieel applicant whether he thought this was
persecution of him for any of the Convention reasdinput to him that it seemed that this
might have been unpleasant bullying directed atfonpersonal reasons. The applicant
stated that he did not know what was going on éngérson’s mind but apparently they
thought that he could be taken down. The applistated that he had always gotten along
well with big strong men but little people sometsy@esented a problem.

The Tribunal expressed some doubt that what hagdmagal to him in his schooling was
Convention-related persecution. The applicant egjihat he was known to be a “faggot” and
every kind of terrible thing they could call himezvthough he did not know what that was
and was not even sexual at that age. The appkeaaithat if you ever walked down the
street in Australia all you ever heard was “faggotd “queer”. It seemed to be on everyone’s
mind all the time except it was not accompaniedhwiblence in Australia. People were
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protected. People knew they were not going to getyawith violent behaviour here but in
America people did. The applicant said that fromate saw on television it had become far
worse with the culture and the violence.

The Tribunal asked the applicant whether he wamaig that he was gay. The applicant
said that he did not like labels but had had ctetsionships with men and women. He
stated that he enjoyed being a man.

The Tribunal asked the applicant whether he hadohalolems after he left school as well.
He stated that he had had problems every day diféisWwhen you did not fit into the usual
picture, the first question people asked was wihigtbe were married or had kids or had
been married. He would not lie. All you had to 8&s that you were not married and did not
have a girlfriend. In the US you were violated hessaof it whereas in Australia you were
only maybe verbally questioned. The Tribunal expedsdoubt that in either Australia or
America he would be subjected to persecution bechaglid not have a girlfriend. The
applicant said that it was because they thoughtdsequeer. If you were not married and did
not have a girlfriend, they put a label on yothdppened all the time. He went through it
every day of his life.

The Tribunal noted that the applicant had madendabout problems at school including an
incident in which he had a cut on his arm. The igppt stated that he had plenty of beatings
and plenty of running away before high school. Mas$ why the counsellor was sent to his
home when he was about 10 or 11.

The Tribunal asked what happened after school.appécant referred to beatings and
robbery and a broken jaw. He found himself in htzdfifom being beaten up and getting a
broken jaw and robbed. The Tribunal asked the epplihow he knew that any of these
things were related to people’s perception of bBiauality. The applicant said that he could
not read people’s minds if that was the excuse weyted to use. Maybe they just wanted to
beat someone up and that was the only excuse thag think of, “Oh, that guy looks like a
faggot. Let's kick his ass.” The applicant statealtthe always dressed a certain way. He did
not dress like other teenagers. He stood out.

The Tribunal put to the applicant that what he todd the Tribunal was somewhat vague and
expressed some doubt that he had suffered serawasfbr reason of people’s perception of
his sexuality. It asked the applicant whether hdatgive an example of where he suffered
serious harm because of people’s perception cfdxsality. The applicant referred to the
time he was beaten up and robbed and had his @keibin New York City. The Tribunal
asked when this was. The applicant stated thatdsermaybe 18. He was at [hospital deleted:
S.431(2)]. He dressed like a gentleman. He dichage any problem when he was any place
nice. It had always been the general public. Helpaked gay. He did not go out of his way
to look that way. He just did not look like “Mal Mmga”. He used to be very, very thin. He
did theatre. All the things he was active in wdtéaatsy” type things.

The Tribunal asked about the incident in which lagnted to have been beaten up and
robbed. It asked the applicant how he knew thathld anything to do with his sexuality.
The applicant said that they called you a faggat@umshed you. They pushed him down a
flight of steps and that was all he remembered. Tiitmunal put to the applicant that the
motivation might have been a criminal one to gearicial gain by robbing him of his money.
The applicant stated that he could not read pesphénds. If someone had knocked you out
and you were lying there and were wearing ringsysamdlooked like you had some money.
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The applicant said that that was on the west diddew York which was not a very flash
area at that time.

The applicant said that he used to live on [stieétted: s.431(2)] in New York City. He
referred to 3 Avenue where a lot of famous venues were. Hea#od of fellows used to go
from pub to pub. There were no gay clubs or velngeause they were all outlawed. The
Tribunal put to the applicant that this was no lemtipe case. The applicant said that he never
went to gay places anyway. The applicant saidibatas arrested one night while walking
down the street a block and a half from his howsmbse he looked like “one of the boys”
walking down the street. He was arrested for neaeataken to jail and released the next
day. The Tribunal asked when this happened. Hetkatche would probably have been
“twentyish” He said that he always lived in fearwlhs when Wagner was mayor. He said the
police were picking up gay people. They were logKior gay people who were walking to
say “G’day” to someone or maybe go off together Thibunal put to the applicant that it
understood that there was a large gay populatiodein York and other parts of the US. It

put to him that it did not appear that they facedal risk, for instance, of being picked up
and harmed by the police. The applicant said higsneas all old news. He had been in
Australia for 24 years. But to him the US was ay\arary place. When he looked at the news
and looked at the culture and listened to the mitsicas scarier than ever.

The applicant said he was now [age deleted: s.4BTRe Tribunal put to him that the
claimed incident with the police had happened addatyears ago. The applicant replied
that he had not spent time in America. He spent imifdsis time trying to stay out of that
country. He spent half of the year in Mexico. Hewddove to emigrate to Mexico but could
not do so. He spent as much time out of Ameridaeasould, always hoping he could
emigrate somewhere else. He almost emigrated tbaido He said no one wanted you
anywhere in the world unless you fitted certairuiegments. He wanted to immigrate legally
to Australia but did not have the type of job skilhat were required.

The Tribunal asked the applicant what the poliecé gahim when they picked him up. The
applicant replied that they did not explain anythimhey had their night sticks and their
guns. They pushed you around. They took you offitoThe next day they all appeared
before the judge and were all dismissed. The apmiistated that he did not even know what
they were charged for. He said he could not imagihat they could have charged him with.
He was not doing anything. The Tribunal asked hevkirew it had to do with his sexuality.
The applicant stated that it was well known thattivere sweeping the streets trying to get
all the boys off 3 Avenue. It was the one street where people wadkedmet one another. It
was a well-known fact. Any guy walking on his owhalooked like he might be gay was
just picked up. There was a meeting place.

The Tribunal asked the applicant whether there \@ayeother incidents in the US, in
addition to those he had given details of, thathioeight the Tribunal should know about. The
applicant said that there were just so many ind¢&ldthe did not keep a diary of them. It was
an ongoing daily thing, something he just learreelive with.

The applicant cited examples from a document reda unique and exceptional
circumstances, including the length of time a petsad been present in Australia. The
Tribunal put to the applicant that such guidelinese not relevant to the decision the
Tribunal was making. The Tribunal could considelyarhether he satisfied the criteria for a
protection visa. It put to the applicant that itilwbnot look at broader humanitarian
circumstances.
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The Tribunal put to the applicant that from whathael described his claim was largely based
on people’s perception of his sexual orientatidme &pplicant stated that he did not look like
a fighter. Sexual orientation was the excuse odtheg opener. The applicant asked what
went on in people’s minds if they wanted to rob yowvanted to prove themselves superior.
He said that sexual orientation was always the dpener.

The applicant said that he remembered anothentingn he was beaten up and his yellow
cashmere sweater was torn off. He was puncheckifatte and had a broken tooth. He had a
false tooth because of it.

The Tribunal questioned whether the applicant heghlpersecuted for reason of sexual
orientation. It put to him that the things he hadatibed might have been unfortunate
criminal acts that were not related to any of ikie Convention grounds. The applicant said
that it was very obvious. Almost every day of liie someone had something to say about
sexuality and he got called some kind of a “frlkegaor a “fag”, especially around young
people. It was a daily occurrence even in Austrédia said that when you saw a person the
first thing you did was see their colour and thealdvith them accordingly.

The Tribunal asked the applicant what he meantidwgrichination. He said that it was being
publicly humiliated, insulted, beaten up, stablmdched in the mouth and having your
tooth knocked out, and being arrested for beintherstreet where they decided to pick up
anyone who looked like a single gay person.

The Tribunal asked the applicant whether he had beag in New York City before

leaving America. The applicant confirmed this. laedghat he had basically been living in
New York City and in Florida. He said that New YdZity was by far the more violent. He
said that in America you heard about it all theetirReople would say the cops were going to
be coming to this beach and clearing everybody.Tiritminal put to the applicant that he had
not been to the US and that things might now bferdint. The applicant stated that he was
sure they were worse from what he saw in the nel@distened to the news probably eight
hours a day. The Tribunal put to the applicant tihiadd not seen much evidence to suggest
that the police or the authorities targeted petgi¢heir sexuality. The applicant replied that
that would not be put on the news in America. Te@siwas very carefully edited. They
would not say anything against the police.

The Tribunal asked the applicant what he meant‘lopaflict of policies”. The applicant
referred to “all these wars” that they had manageqult the rest of the world in in
Afghanistan and Libya. They were one of the fivganparoducers of arms in the world. If
they did not have wars, they would not make a#i thbney selling arms. They were
warmongers. They had dragged Australia into it beeave needed to know they would
come and stand by us. The Tribunal put to the egptithat he might disagree with that but it
seemed in America he would be entitled to holdehasws and to express them without
facing a real chance of persecution. The Tribuon&tah that independent evidence indicated
that America was a democracy with freedom of speachassembly and that people could
exercise their political rights. The Tribunal asklkd applicant why he would face
persecution for those political issues. The applicaferred to assassinations in America. He
stated that people who had spoken out againstgtiad been shot.

The Tribunal noted that Freedom House, for instahad given America the highest rating
on both political freedoms and political rights asdl liberties. The applicant replied that he
did not believe that. It was all PR. It was jukeliAmerica was in the most tremendous debt.
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They caused what they called the global finanaigixwhich was really the North Atlantic
European financial crisis. It was a very greedyntpuwhere the powerful called all the
shots.

The Tribunal put to the applicant that Freedom Hastated that the US was an electoral
democracy and an intensely competitive politicaliemment. It stated that the federal
government had a high degree of transparency amd tirere a high number of investigative
and auditing agencies functioning independentlgaditical influence. There was a free and
constitutionally protected press, and a healthglle¥ intellectual freedom in the academic
sphere. The applicant stated that it was all Tié= Tribunal put to him that it was reported
that officials respected the right to public assinaind that there was judicial independence
and a strong rule of law tradition. The Tribunat fmuhim that it appeared that in such an
environment he could hold contrary views withowtiig a real chance of persecution. The
applicant stated that it all depended on how muskenyou made. It was if you became very
active like so many people in the civil rights mment that you were eliminated. It was only
when you formed a large group and became activgpanerful that you became a target. If
you just kept your mouth shut and complained tarymxt door neighbour and paid your
taxes, you were no threat. The applicant statedhnénad been very naive when he came to
Australia. He did not even know that it was a criimeive up your US citizenship without
their permission. The Tribunal put to the applicduatt it understood that he was still a US
citizen. The applicant replied in the affirmativée said that on the books he was. He was not
wanted for anything. They had done extensive palexks on him and he was not wanted
for anything. He had committed no crimes. The ayali stated that he had no fear of going
back to America for any crimes he was trying toidvo

The Tribunal put to the applicant that even Humagh&® Watch stated that citizens of the
US enjoyed a broad range of civil liberties and thay had recourse to a strong system with
independent federal and state courts. The applstated that he knew the Tribunal had to go
by the Convention. He said that he had lived tlamc knew what the country was like. He
listened to the news. It was necessary to readdsgtvthe lines and listen to an awful lot of
news to get the facts. The media was controlleddofew people now. People like those who
uncovered Watergate did not exist any more to xené they used to. People were very
afraid.

The Tribunal put to the applicant that his claippeared to be based to a large extent on a
fear of violence in the US. It put to him that lehrelated that at least in part to a perception
of his sexuality. The Tribunal put to him that ibwd need to consider whether there was a
real chance that he would be persecuted and whigidtewould be for one of the five
Convention reasons. It put to him that, in any ¢viemvould seem that there was protection
available to people from criminal acts. It explalribat the state was not required to provide
a guarantee of protection and put to the applittaaitit seemed that there might be an
adequate level of protection, including for people were homosexual or bisexual or
perceived to be. It noted that Human Rights Waddlket about the strong system of federal
and state courts. Freedom House had referred tmglicthdependence and had referred to the
judiciary as a linchpin of the American democratystem. It had stated that there was a
strong rule of law. The Tribunal noted that, if #mgg, the criminal justice system had been
criticised on the basis that there were too mamplgein prison and that sentences could be
excessive. It put to the applicant that it appe#natithere was a state apparatus that
protected people and punished people for crimici@ity. The applicant said that it was
expensive in America to go to court. People couitaifford these things. They could not
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afford to get lawyers. The applicant stated thabihee had a very minor driving incident
where they threw him in jail. He went through algellight. The cop came out and took his
gun out. It was proven that then policeman wasakest and that he overreacted. In America
if they did not appear in court the case was jusppled. They would just not appear and not
appear. In America if the cop did not appear treeagas dropped.

The Tribunal put to the applicant that there appedo be a high degree of transparency in
America and that there were investigative agerntiasworked outside of political influence.
The applicant asked about Bernie Madoff and PHiiv&un with City Pacific Limited, a
bankrupt from South Africa who had come here antést12,000 people’s life savings. The
Tribunal noted that there was an Office for thethMis of Crime (OVC) in America. There
was a Victims of Crime Act. There were various pergs providing services and protection
to crime victims. State constitutions also guaradteghts to crime victims, including the
right to be reasonably protected from the accu$ethaer. The Tribunal put to the applicant
that there appeared to be a range of rights artdgirons. It put to the applicant that it
seemed that these would be available to him if @eewn fear of being physically harmed or
targeted, including if that were for reason of esceived or actual sexuality. The Tribunal
expressed doubt that the applicant would be dgmeigction for reason of his sexuality or
any other reason. The applicant stated that pewgile being beaten up and robbed and
abused all the time in America. You could not gistice in America. The legal system was
too complex and overcrowded. The jails were ovevdexd. They did not have enough of
anything.

The Tribunal put to the applicant that independefurmation indicated that there was a Hate
Crimes Law in the US. The applicant replied tharéhwas in Australia as well and you

could not say certain things to people but peometall the time anyway. The Tribunal

noted that the Hate Crimes Law defined hate crimésderal law to include gender, sexual
orientation and sexual identity. The applicant $hat you had to go to court and prove it. It
was a long, complex legal system. The guilty peamald have five withesses who would
swear that you were lying. The Tribunal noted thate a few American states had hate
crime legislation which protected against peopladp@armed for their sexual orientation.
The Tribunal put to the applicant that it appedbed there appeared to be a reasonable level
of protection available to people against crimesluding crimes based on sexuality. The
applicant replied that this was by law but noteality. The applicant referred to the words
everyone was saying and the hate shown on the aegvihe music. He referred to American
films that showed women being tortured and mutilafiéhis was acceptable. He referred to
video games, saying that none of it was anythisg tean absolute violence and hate. He said
it was being pushed down people’s throats in Aliatrele said that when he came to
Australia people said it was 35 years behind bwii catching up because America had the
power of the media.

The Tribunal put to the applicant that the New YG@iky Human Rights Law made it illegal
to discriminate on the basis of gender identitg@xual orientation. The applicant stated that
it would be very hard to fight if someone put af&nn your back and you were lying there
dead. He referred to drive by shootings. The Trabyut to the applicant that the law applied
in the areas like employment, housing and publeoagnodations. It put to him that there
was also a New York City Commission on Human Rigbtenforce that law. The applicant
said that this was by law but not in reality. Hatetl that he listened to the news and he saw
what was happening.
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The Tribunal put to the applicant that it might dothat there was a real chance that he
would be persecuted for one of the five Conventeasons. It also put to him that there
seemed to be state protection against the harriaimeet to fear and this was applied in a
non-discriminatory way. The applicant asked whyvoelld want to leave his country if he
did not have a legitimate fear.

The Tribunal put to the applicant that it understtizat he was saying that he was not in fear
of being charged or prosecuted for any crime indhged States. The applicant confirmed
this. He said that they had done a complete paleek on him. He was not wanted for
anything.

The Tribunal noted that the applicant had raisedraber of other issues, such as being
conscripted and having health problems and issude with his stepfathers. The Tribunal
expressed doubt that these matters indicated ahghiance of persecution in the future. The
applicant said that in Australia they would nobwlla child to live in a home like that He
lived with two fathers for a number of years. Théuinal put to the applicant that these
things appeared to be in the past and did not appksvant to what he might face in the
future. The applicant stated that he thought ofntingery, pain and suffering he had gone
through every day of his life.

The Tribunal noted that the applicant had refeteoetthe way people perceived him. It asked
him whether there was any other reason he feamsd inthe US. The applicant stated that it
was because you were not protected in spite aff dfie laws. The legal system failed you.

The Tribunal noted that the applicant had indicateal letter he had written to the Tribunal
that he had an appointment with [doctor deletetBH2)] [in] July and that he would then be
in a better position to decide on his future plarse Tribunal asked what he meant by this.
The applicant stated that it related to his hestiitus. They were monitoring his levels. [On a
previous date in] June he had an appointment adwiere monitoring his medication and
took blood from him. He indicated that he had aguarent with them about having to wait
for the results of his blood test. He said thatrgVeng was so difficult. He said that [doctor
deleted: s.431(2)] was the one in charge and wililthim what he had to do. The Tribunal
noted that the applicant had referred to his healthhis age. It reiterated that it had to look
at whether he faced a real chance of persecutiooni® of the five reasons in the Convention.
It expressed doubt that his health and his age vedézeant to that.

The applicant said that he did not think his aggvte him the correct information. He said
that he was supposed to meet with “you people”uplenof years ago. He said that an agent
prepared a history. He was on his way to a heafisdhe was walking in the door of the
courthouse, he was grabbed by a policeman andedr&hey told him they could charge
him with a thousand different things. They justkepinging it out The applicant stated that
he went through many months of litigation and exgeeiighting those charges. His new
migration agent said that he should not go alMthg to Brisbane and that they would be
annoyed with him for wasting their time. The apahtsaid that he would have had this
appointment a month or two ago. He said that hednaplped this agent. The Tribunal noted
that it could not deal with these issues.

The Tribunal asked the applicant whether thereamgshing else he wished to tell the
Tribunal. The applicant referred to the incidenewlhe had his sweater torn off and was
verbally abused and had his tooth knocked out.ditethat this happened in New York City
when he was in his twenties. He said New York @i&g very violent and even more violent
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now. The Tribunal put to the applicant that soméhete incidents appeared to be criminal
incidents that were not related to any of the fBanvention reasons. It asked whether there
was anything to make him think that this incidead lanything to do with any of the five
Convention reasons. It spelt out the Conventiomigads. He said that people looked at you
and, if they thought you were gay or were not gdmdefend yourself because you were
gay, then you would be attacked. The Tribunal askedpplicant what made him think that
those people saw him as being gay. The applicahecdethat it was because most people did
because he did not look like everyone else onttieets He dressed a certain way and walked
a certain way. The Tribunal put to the applicaat ihmight have some doubt that this was
related to sexuality. It asked whether there wasadiner reason why he thought this incident
might be related to some perception about his $exushe applicant stated that it was just
that people made judgements when they looked atlyawas human nature. The applicant
stated that he knew that it was related to a pémepbout his sexuality. He had lived with it
all his life. The Tribunal noted that there did eppto be protection available in the US
against such harm. The applicant replied that & lsalaw but not in reality.

The applicant said that the three things weighimdpis mind were being thrown out of
Australia, selling his unit and his health.

INDEPENDENT COUNTRY INFORMATION

According to Human Rights Watch, citizens of thateleh States “enjoy a broad range of civil
liberties and have recourse to a strong systemdgfgendent federal and state courts”
(Human Rights Watch 201W%World Report 2011: United State®4 January,
\\ntssyd\REFER\Research\2011\HRW\AnnualReport\drstates.html, accessed 29 June
2011). Human Rights Watch did, however, note fasun the criminal justice system,
including extreme criminal punishments and racigpdrities in the criminal justice system,
and in counter-terrorism law and policy.

Freedom House has reported that judicial indeperedsrespected. It has observed that
“most observers regard the judiciary as a linclgfithe American democratic system”. It has
observed that the country “has a strong rule-ofti@adition”. In fact, the criminal justice
system has been criticised on the grounds thaté'thee too many Americans in prison [and]
that prison sentences are often excessive”. Thadd3he highest national incarceration rate
in the world, which continues to increase, evemgfiothe national violent crime rate has
decreased in recent years. (Freedom House Fo&é8¢dom in the World — United States of
America (2010)June,
http://www.freedomhouse.org/template.cfm?page=3a28y2010&country=7944 —
Accessed 10 September 2010)

In the U.S. political system, a great deal of goweent responsibility rests with the 50 states.
Most law enforcement matters are dealt with atsthée level (ibid.).

According to the US Office for Victims of Crime (@Y, “[b]ecause of funding authorized
under the 1984 Victims of Crime Act (VOCA), as amed [42 U.S.C. § 10601 et seq.], and
the dedicated efforts of advocates, lawmakers cantk victims, an extensive range of
services and resources is available to help vichiead and obtain justice”. The OVC states,
“Thousands of programs provide services and sanctaarime victims throughout the
United States” Most US states have guarantee fuadthrights for crime victims in their
constitutions. These rights typically include:
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» The right to be notified of all court proceedingtated to the offence.
* The right to be reasonably protected from the astwéfender.
* The right to have input at sentencing (e.g., infdmen of a victim impact statement).

* The right to information about the conviction, samding, imprisonment, and release
of the offender.

» The right to an order of restitution from the caned offender.
» The right to be notified of these rights.

(US Department of Justice Office for Victims of @ 2010, ‘What You Can Do If You
Are A Victim Of Crime’, Office for Victims of Crimevebsite, April
http://www.ovc.gov/publications/infores/whatyoucan@010/WhatUCanDo_508.pdf —
Accessed 2 June 2011)

In October 2009, US President Barack Obama signtedaw the Mathew Shepard and
James Byrd, Jr. Hate Crimes Prevention Act. Thgsslation extends the federal hate crimes
statute to include sexual orientation and gendanmtity (“President Barack Obama signs hate
crimes legislation into law” 2008ay Windows28 October). A large number of states also
have hate crime statutory provisions relating tauséorientation (Anti-Defamation League
2008, “Anti-Defamation League State Hate Crime &tay Provisions”,
http://www.adl.org/99hatecrime/state_hate_crime slaaf).

In New York City, it is possible to file a claim the New York City’'s Human Rights
Commission. The Commission aims, in part, to helppgbe enforce their rights under the
New York City Human Rights Law which makes it il@do discriminate in the city because
of gender identity or sexual orientation (Columb&v School 2011, “Antidiscrimination”,
http://www.law.columbia.edu/sexuality-gender-lavna/issues/antidiscrimination, accessed
29/6/2011). According to a guide prepared by thee@bia Law School, the Law “applies in
three areas: in your job, in your housing, and Iratare called ‘public accommodations'—
places like stores and restaurants that are opire oublic” The Law created the New York
City Commission on Human Rights to enforce the leeng help protect people from
discrimination (Columbia Law School 2008, “Defengliviour Rights: A Transgender,
Lesbian, Gay and Bisexual User’s Guide to the NeskYCommission on Human Rights”,
January).

As the Tribunal put to the applicant, New York Citgs an extremely large gay population.
Indeed, New York City has the largest number of, ¢eesbian and bisexual adults (272,493)
of any city in the United States (Gates, G. 2@¥me-sex Couples and the Gay, Lesbian,
Bisexual Population: New Estimates from the AmeriCammunity Surveyhe Williams
Institute on Sexual Orientation Law and Public &gliUCLA School of Law, October).

With regard to political freedom in the United $&tthe Tribunal notes that Freedom House
has given the United States a rating of “1” (repreg the highest level of freedom) in
relation to both political rights and civil libegs. Freedom House has stated that the US is an
electoral democracy and has an intensely compeiitolitical environment. According to
Freedom House, the US federal government has adeigiee of transparency and there are a
substantial number of auditing and investigativereies that function independently of
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political influence. The United States has a free eonstitutionally protected press, and a
healthy level of intellectual freedom in the acadesphere. Officials respect the right to
public assembly, judicial independence is respeatetithere is “a strong rule of law
tradition” (Freedom House 201Breedom in the World — United States of Americd (90
June http://www.freedomhouse.org/template.cfm?pag8&year=2010&country=7944 —
Accessed 10 September 2010).

FINDINGS AND REASONS

The applicant indicated in his application thaisa citizen of the USA. He confirmed at the
hearing that this remains the case. The Tribunallsaessed his claims against the USA as
his country of nationality.

The Tribunal notes that the applicant observeti@fltribunal hearing that it was a crime to
give up US citizenship without permission. Nevelgls, the applicant has indicated that he
retains his US citizenship. He has indicated tleaismot wanted in America for any crime.
The Tribunal accepts that this is the case.

The applicant referred to a fear of American cdtand discrimination. He claimed that he
had had nothing but bad experiences in the US ldimed that he was stabbed at school
when he was a child. He was bullied and bashedimedminated against. He had to quit
high school due to his treatment. The applicantidaesd having his flat broken into. He said
that he was robbed on the street, beaten, hadwibroken and found himself in hospital in a
coma. He described an incident in which he saidduth was knocked out and his sweater
was torn.

The applicant claimed that he had been discriméhatginst from his youth as his sexuality
was always questioned due to no female relationsisdove of the arts and his lack of
interest and ability in sport. Essentially, the laggmt’s claims are to the effect that he is
perceived, due to various habits and charactesistg being gay. He claimed that people put
a label on him because he was not married andaliave a girlfriend. He claimed to have
problems every day of his life. He also describedual orientation as the “excuse” or the
“door opener”.

However, the Tribunal had some difficulty acceptihgt criminal acts that the applicant
described occurred for reason of his sexuality per@eption of his sexuality. When asked
how he knew that incidents such as the one in winctvas robbed and had his jaw broken
were related to people’s perception of his sexydtlite applicant stated that he could not read
people’s minds if that was the excuse they wardgadsée. He stated that maybe they just
wanted to beat people up and that was the onlysexthey could think of. In relation to the
time when he was beaten up and robbed and hadvhilsrpken, the applicant stated that he
dressed like a gentleman and looked gay. When dsiwde knew this had anything to do
with his sexuality, the applicant stated that tbalfed him a faggot and pushed him. Even if
he was called a “faggot”, the Tribunal has somebtithat such an attack occurred for reason
of the applicant’s sexuality or a perception of$eguality. The applicant’s evidence
indicated that he was robbed. This would suggestttie motivation for the incident was a
desire for personal criminal gain rather than aieywof the applicant’s sexuality.
Nevertheless, the Tribunal is willing to give thgphcant the benefit of the doubt and accept
that the incident was motivated, at least in garta perception of his sexuality. It accepts
that this was a serious incident and that he wapitalised.
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The applicant also described an incident in whieth&d his sweater torn off and his tooth
knocked out while he was in New York City in higlgawenties. When the Tribunal put to
the applicant that such an incident might not béwvated by any of the five Convention
grounds, the applicant stated that, if people thoygu were gay or were not going to defend
yourself because you were gay, then you would taeled. He referred to the way he
dressed and walked. When asked whether there wastlaer reason he thought this incident
was related to some perception about his sexu#iigyapplicant stated that it was just that
people made judgements about you. He said thastmman nature and he knew it was
related to his sexuality. The Tribunal finds thegre is little in the applicant’s evidence to
draw any clear link between this incident and s@ereeption by his attacker of the
applicant’s sexuality. The Tribunal has some ddhét this incident was motivated by a
perception of the applicant’s sexuality. Nevertes]dor the purposes of this decision the
Tribunal has given the applicant the benefit ofdbabt and accepted that the incident may
have been based, at least in part, on the appbcactual or perceived sexuality.

As noted above, the applicant also described Haufiged, bashed and discriminated against
while at school. He described being unclean, négtieand introverted. He said that such
things did not make for a very attractive child. $#ad that he would sit in class and wet
himself. The Tribunal considers that the evidenaggssts that the applicant was bullied at
school based on a range of problems that he had eslividual rather than for any
Convention reason. The applicant described, fdaaim®, an incident in which he was
stabbed in the arm and required stitches whilarabj high school. He said that the boy
wanted to fight him and they went out into the yatithen the Tribunal questioned the
motivation for this, the applicant stated that feertbt know what was on a person’s mind but
apparently they thought he could be taken downséaie that little men sometimes presented
a problem. It may be that there was an unpleasaitteént at school in which another student
sought to fight the applicant and then stabbed kiawever, even if it was the case that the
applicant was called names such as “faggot” dumiegchooling, the Tribunal is not
satisfied on the available evidence that this paldr incident occurred for reason of the
applicant’s perceived sexuality or for any Conventieason.

The Tribunal has some doubt that incidents of lmdjyr discrimination the applicant
claimed to have experienced at school were fororeas his sexuality or perceived sexuality.
Nevertheless, the Tribunal is willing to give thmphcant the benefit of the doubt and accept
that the applicant was called names at school asi¢faggot” and “queer” and that he may
have experienced some bullying and harassmentias=shevith a perception of his sexuality.
The Tribunal accepts that the years of the appfie@chooling were not pleasant for him.

The Tribunal is willing to accept that the applitarperienced bullying while at school. It is
willing to accept that the applicant experiencadheral activity in the United States in the
past such as being robbed and bashed, and hasifigtibroken into. For reasons set out
above, the Tribunal has some doubts about thecmpls claims concerning bullying and
criminal acts being motivated by a perception sfgexuality. Nevertheless, it gives him the
benefit of the doubt and accepts that he may hapereenced some bullying and harassment
associated with a perception of his sexualitys Wwilling to accept that some criminal acts he
experienced may have been based, at least inopaatperception of his sexuality. In
particular, the Tribunal is willing to accept thhis is the case in relation to the incident in
which he was robbed and bashed, and the incidemlfiich his tooth was knocked out and he
had his sweater ripped.
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The Tribunal is willing to accept that the applitaras, on one occasion, detained overnight
by the police while walking in an area frequentgdyay men. However, the Tribunal notes
that this occurred when the applicant was abountyvd he applicant has indicated that he is
now [age deleted: s.431(2)]. As the Tribunal puthi applicant at the hearing, this incident
occurred around fifty years ago. Similarly, the laggmt’s evidence about the incident in
which his tooth was knocked out was that this omziwvhen he was in his twenties. The
applicant’s schooling in the United States is noangnyears in the past. The applicant’s
evidence is that he has not even left Australi2fbyears. The Tribunal notes the applicant’s
evidence that he had spent most of his time triongfay out of America. Nevertheless, it
remains the case that the applicant’s experiemcAsnerica occurred many years in the past.

The applicant has referred to a perception of éwsiality. The applicant initially did not
make clear to the Tribunal whether this reflectedattual sexuality but, when prompted
about this, said that he did not like labels but had close relationships with men and
women. The Tribunal notes that Convention-related@cution may be constituted by the
infliction of serious harm on the basispdrceivedmembership of a particular social group.
In Ram v MIEA(1995) 57 FCR 565 at 568-9, Burchett J stated:

People are persecuted for something perceived #emt or attributed to them by
their persecutors.

In this area, perception is important. A socialugronay be identified, in a particular
case, by the perceptions of its persecutors ré#tlaerby the reality. The words
“persecuted for reasons of” look to their motived attitudes, and a victim may be
persecuted for reasons of race or social growghtoh they think he belongs, even if
in truth they are mistaken.

It is thus the perceptions of any persecutors arlgvbe persecutors that are important. The
Tribunal takes the applicant’s claims to be basedembership of the particular social
group of “homosexuals” While it is ultimately thenpeption of the persecutors that counts,
the Tribunal is willing to proceed on the basid tie applicant is also a member of this
group in fact in the sense that he has had cléagamships with men. It is willing to accept
for the purposes of this decision that such a gomrstitutes a particular social group in the
USA.

However, even accepting that such a group exmtdtaat the applicant is a member of such
a group, the Tribunal finds that there is adeqaatkeffective state protection in relation to
the harm that he claims to fear as a member ofgifwatp. It finds that there is adequate
protection in the USA in relation to criminal adgtivand violence generally. It finds that this
applies also in relation to criminal activity oolence directed at people for reason of their
sexuality or a perception about their sexuality. fleasons detailed below, it is not satisfied
that he faces a real chance of being persecutibe iIDSA for reason of membership of this

group.

The Tribunal is willing to accept that the applitéars being subjected to violence in the
USA. It accepts that his fears relate, at leaghirt, to being targeted, attacked and
discriminated against as an actual or perceivedImeewf the particular social group
constituted by “homosexuals” However, it is cleani the independent information that the
state provides extensive protections both agansir@al activity generally and

discrimination and crimes targeted at people fasoa of their sexuality. As the Tribunal has
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put to the applicant, Human Rights Watch has irtdit#hat citizens of the United States
have recourse to a strong system of independeetdednd state courts. Freedom House has
reported that judicial independence is respectediaat the country has a strong rule-of-law
tradition. Most law enforcement matters are deé#h at the state level. There is a Victims of
Crime Act and many programs to help victims of @gnMost US states guarantee
fundamental rights for victims of crime in theirmtitutions. Federal hate crimes legislation
has been extended to include sexual orientatiorgander identity. New York City’'s Human
Rights Law makes it illegal to discriminate becaaksexual orientation. It establishes the
New York City Human Rights Commission.

The Tribunal notes that the applicant has clainodublve had problems with the authorities in
the past such as being kept overnight after beitiged up in an area frequented by gay men
and being detained after going through a yelloWwtliglowever, these incidents are now
many years in the past. The Tribunal accepts beassessment that the USA has a strong
rule-of-law tradition provides an accurate représgon of the current situation in the USA.
Far from targeting gay people, the US state anklaauties in places such as New York City
have now made active provision to protect gay peaghinst discrimination and harm. The
Tribunal notes that the applicant disputes the r@oyuof the independent information.
However, having considered the applicant’s objectiand his various submissions, the
Tribunal is nevertheless satisfied that this infation is accurate. The Tribunal notes that the
applicant has referred to the complexity of theleigal system, and has claimed that the
protections exist in law but not in fact. Howeuerthe Tribunal’s view, the independent
information indicates that the rule of law doesaat prevail in the US. The Tribunal is
satisfied that the US state does in fact providadaqguate level of protection to its citizens.

The Tribunal accepts that some violence and criogs @ccur in the US. It has had regard to
the fact that the applicant has been the victirmoofie violence and mistreatment when he
lived in the US in the past. It has accepted thatesof this may have been based, at least in
part, on a perception of his sexuality. Howevee, Thibunal finds that the US state does
provide wide-ranging protection against criminaivaty and violence, including violence
directed at people for reason of their sexualityrlation to such harm, the Tribunal finds
that the US state meets the level of protectiorctvbitizens are entitled to expect in
accordance with international standards. SimilaHg, Tribunal is satisfied that the
authorities in the US, including those in New Y@&ity, provide adequate and effective
protection against discrimination or other harmegiasn a person’s sexuality.

The Tribunal finds that the existence of such mthdas is of relevance, firstly, to the well-
foundedness of the applicant’s claimed fears iati@h to his sexuality. It may be that he
experienced bullying while he was at school, tleaekperienced some violence in the past
based at least in part on sexuality and that hepicked up by the police in the past.
However, the applicant has not lived in New YorkyQir anywhere else in the United States
for many years. As noted above, New York City hasry large population of gay people.
While it may have been the case in the past tHatgpengaged, for instance, in rounding up
gay people, it is clear that there are now extenpiotections available to gay people in the
US generally and in places such as New York ini@adr. The Tribunal has had regard to
the applicant’s observations about his analysith®iews and his belief that things have
become worse in the US. However, the Tribunaltisfsad that there are now extensive
protective mechanisms provided by the US authardied that these are in stark contrast to
the applicant’s description of the position for hasexual men fifty years ago. Having had
careful regard to all of the information beforethte Tribunal is not satisfied that the
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applicant’s claimed fear of being persecuted fasom of membership of the particular social
group of “homosexuals” is well-founded. The Tribuhas had regard to the applicant’s
claims about having his sexuality questioned andgoealled names such as “faggot” and
“queer”. It may be that the applicant would expecee, for example, some level of name-
calling on the street. It may be that he would eeceived by at least some other people as
being gay and that some people would comment ogdxigality. The Tribunal is not

satisfied that this would, even considered cumusdyi constitute serious harm. On the
evidence before it, the Tribunal is not satisfiledttthere is any real chance that he would
suffer harm amounting to persecution for reasomembership of the particular social group
constituted by homosexuals in the United States.

It may be that the applicant is not in a relatiopstith a female, that he loves the arts and
that he lack interest or ability in sport. It may that he dresses like a gentleman. However,
even having regard to such factors, the Tribunabissatisfied on the evidence before it that
he faces a real chance of persecution in the USArfg Convention reason.

In any event, applying the reasoning in cases agéipplicant AandS152/2003the level of
protection provided by the US state in relatiotht® harm feared by the applicant at the
hands of private agents or groups has the effattlie applicant does not meet the
Convention definition in relation to his claimedfeof discrimination and violence, including
harm based on his actual or perceived sexualityeeation by private individuals or groups
does not bring a person within the Convention wnthe state either encourages or is or
appears to be powerless to prevent that privatgepation Applicant A per McHugh H at
257-8; see also Brennan CJ at 233MIMA v Khawar (2002210 CLR 1 at [18], Gleeson
CJ cited with approval the following statement oéBnan CJ if\pplicant A

The feared ‘persecution’ of which Art 1A(2) speabdibits certain qualities. The
first of these qualities relates to the sourcéheffiersecution. A person ordinarily
looks to ‘the country of his nationality’ for pratiion of his fundamental rights and
freedoms but, if ‘a well-founded fear of being pEnsted’ makes a person ‘unwilling
to avail himself of the protection of [the countrfyhis nationality]’, that fear must be
a fear of persecution by the country of the putatafugee’s nationality or
persecution which that country is unable or unnglto prevent. (at 233)

The Chief Justice (at [19]) also cited with appidie following statement of Lord Hope of

Craighead irfHorvath v Secretary of State for the Home DepartrfiZd01] 1 AC 489 at 497-
8, as reflecting the relationship between persenus the inflicting of serious harm and the
responsibility of a country as a protector of humghts:

... In the context of an allegation of persecutiomby-state agents, the word
‘persecution’ implies a failure by the state to mgkotection available against the ill-
treatment or violence which the person sufferbi@tiands of his persecutors. In a
case where the allegation is of persecution byt#ie or its own agents the problem
does not, of course, arise. There is a clear casmifrogate protection by the
international community. But in the case of angdlion of persecution by non-state
agents the failure of the state to provide theqmtoin is nevertheless an essential
element. It provides the bridge between perseclyotie state and persecution by
non-state agents which is necessary in the inteaéshe consistency of the whole
scheme.

On the facts as found by the TribunaMiMA v Respondents S152/20@804) 222 CLR 1,
Gleeson CJ, Hayne and Heydon JJ in their jointuelgf reasoned that the existence of the
appropriate level of state protection led to theatasion that the applicant was not a victim
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of persecution, and could not justify his unwillimess to seek the protection of his country (at
[19], [21]-[23]).

The courts have made it clear that the state isatptired to guarantee the safety of its
citizens from harm caused by non-state persorS152/2003Gleeson CJ, Hayne and
Heydon JJ observed that “no country can guarahtats citizens will at all times and in all
circumstances, be safe from violence” (at [26]ktide Kirby similarly stated that the
Convention does not require or imply the eliminatiy the state of all risks of harm; rather
it “posits a reasonable level of protection, npeafect one” (at [117]). The joint judgment in
S152/2003efers to the obligation of the state to take Smewmble measures” to protect the
lives and safety of its citizens, including “an eggriate criminal law, and the provision of a
reasonably effective and impartial police force armsfice system” (at [26]), or a “reasonably
effective police force and a reasonably impartygtem of justice” (at [28]), indicating that
the appropriate level of protection is to be detaad by “international standards” (at [27]).
Thus, an unwillingness to seek protection will bgtified for the purposes of Article 1A(2)
where the state fails to meet the level of protecthich citizens are entitled to expect
according to “international standards”.

The reasoning i8152/2003vas applied iApplicant VFAH v MIMIA2004] FCA 1018
where the Court held that:

In any event, having concluded that the state ptiote available to the appellant is
efficient and adequate, the Tribunal was alsoledtieiccording to the passages from
S152/200%ited above, to conclude that the appellant wasble to justify her
unwillingness to return to Sri Lanka. Thus, evethd appellant was able to
demonstrate that despite the protection of theaaitiss she nonetheless faced a "real
chance" of persecution she could not, in the laflthe Tribunal’s finding as to the
adequacy of state protection and the majority \Vie®152/2003meet the further
criterion of a justified (that is, by reason of maya well-founded fear of persecution
for a Convention reason) unwillingness to returtoLanka.

The Tribunal finds that the US state provides adegjand effective protection against crime
and violence generally, and against violence, ofisoation and other harm directed at
people for reason of their sexuality. The Tribusalot satisfied that the applicant has a well-
founded fear of being persecuted by the statd,ifeelreason of his actual or perceived
sexuality or any other reason. It may be that lpeegnced some difficulties with the police
when he was in the US. However, these matters@awvenmany years in the past. Looking to
the reasonably foreseeable future, the Tribunas ao¢ accept that there is any real chance
that the applicant would be targeted or harmecdhbypblice or other state authorities for
reason of his sexuality or any other Conventiorugth

The applicant referred at the hearing to a “confiicpolitical policies” When asked what he
meant by this, he referred to the involvement efWts in wars, including those in
Afghanistan and Libya. He described the role oflileas an arms producer and described
the country as warmongers. The applicant also egprevarious other objections to
American culture or policy. He referred, for ingtanto violent games and movies, and
criticised the legal system. He expressed a gedesatfection with the USA as a country.
The Tribunal is willing to accept that the applitanlds strong political views that are at
odds with those of the US government and conti@atizé prevailing culture.

However, as noted above, Freedom House has gieddritted States a rating of “1”
(representing the highest level of freedom) intretato both political rights and civil
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liberties. Freedom House has stated that the 1d8 edectoral democracy and has an
intensely competitive political environment. Accimiglto Freedom House, the US federal
government has a high degree of transparency amne #ne a substantial number of auditing
and investigative agencies that function indepetigen political influence. The United
States has a free and constitutionally protectedsprand a healthy level of intellectual
freedom in the academic sphere. Officials resgetight to public assembly, judicial
independence is respected and there is “a strdagflaw tradition” (Freedom House 2010,
Freedom in the World — United States of Americal(®QJune
http://www.freedomhouse.org/template.cfm?page=3&#&y2010&country=7944 —
Accessed 10 September 2010). The applicant hastdthe accuracy of the independent
information, claiming that it is all lies. Howevehe Tribunal accepts the information from
Freedom House, for instance, as accurate. The Aalbinds that the independent
information indicates that the USA is a democratiantry where a person can hold and
express views contrary to those of the state optleailing culture without facing a real
chance of persecution. Looking to the reasonabigsteeable future, the Tribunal is not
satisfied that there is any real chance that tipignt would be persecuted for reason of his
political opinion. It finds that the chance of tlmscurring would be remote even if the
applicant were to openly express his political \8ew

The applicant referred also to a number of matteasoccurred some time in the past. For
instance, he referred to having been conscriptiedtive military, having had health issues
related to this and having been granted an hontaudaécharge. He said that it was not until
years later that he had realised that there wasthad to what they were doing. The Tribunal
finds that these matters occurred many years ipdiseé Indeed, it was the applicant’s own
evidence that he had not left Australia since 1%8nay be that the applicant is unhappy
with issues to do with his conscription, the efeat military service on his health and his
discharge from the military. However, the Tribursahot satisfied on the evidence before it
that these matters give rise to any real chanddghbapplicant would be persecuted in the
USA for a Convention ground in the reasonably feeable future.

Similarly, the applicant has raised issues to db #ie family environment in which he grew
up. He described, for instance, having a numbsteyfathers. He referred to being stinky
and filthy. He indicated that a counsellor came modmmended him for placement. He said
that in Australia they would not allow a child ted in a home like that. It may be that the
applicant had an unhappy and neglected childhoodigder, the applicant told the Tribunal
that he is now [age deleted: s.431(2)]. The Tribisaot satisfied that these matters are
indicative of a real chance that the applicant \@daé persecuted in the USA for a
Convention reason in the reasonably foreseeahlesfut

The Tribunal notes that the applicant is an oladgspn and that his health is poor. The
applicant has not claimed that he would be diserat@d against or persecuted for these
reasons. The Tribunal is not satisfied on the exddébefore it that these factors give rise to
any real chance that he would suffer Conventioateel persecution in the USA. The
Tribunal accepts that the evidence indicates tlatapplicant is HIV positive and that he has
been receiving treatment for this in Australighdss taken account of this in making its
findings. It is nevertheless not satisfied on thielence before it that the applicant faces a
real chance of being persecuted in the USA forareas his actual or perceived sexuality or
any other Convention reason. Even if it were aamftat HIV positive persons constitute a
particular social group in the USA, the Tribunahat satisfied on the evidence before it that
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there is any real chance that the applicant woalddysecuted for reason of membership of
this group. As noted above, the applicant has ramtexany claims specifically on this basis.

The applicant referred to matters concerning hisuanstances in Australia, including
financial issues, his difficulties selling his afmaent, his treatment by the authorities and his
conditions in prison. However, as the Tribunal exptd to the applicant at the hearing, the
Tribunal’s role is to consider whether he is a per® whom Australia has protection
obligations. The Tribunal has considered carefillyapplicant’s claims and circumstances.
It has considered all of the applicant’s claimghkdadividually and cumulatively, but is not
satisfied that he has a well-founded fear of Cotigarrelated persecution in the USA.

Looking to the reasonably foreseeable future, thieuhal is not satisfied that the applicant
has a well-founded fear of being persecuted ind84 for any Convention reason.

CONCLUSIONS

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



