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I nt roduction
1. Si nce February 1997 Ecuador has been making mej or changes in its
donmestic legal systemand in its political structure; these changes have had
an inpact on the functioning of the machinery of State. In view of the

sequence of events which began on 5 and 6 February 1997 with the departure of
the earlier regi ne, Ecuador requested the Human Rights Committee to consi der
its fourth periodic report on the International Covenant on Civil and
Political Rights at a later date than that initially set, to enable a
conpilation to be made of the changes in this field which have taken pl ace
since that date to be nmade in an additional docunent. |In the light of the
foregoi ng, Ecuador has pleasure in submtting that additional information to
the Conmittee in this report.

. ECUADOR S NATI ONAL PLAN FOR HUMAN RI GHTS

2. Ecuador's National Plan for Human Ri ghts derives fromthe commtnents
accepted by States during the Wrld Conference on Human Rights held in Vienna
in 1993, the inpact of which has been further strengthened by the cel ebration
in 1998 of the fiftieth anniversary of the adoption of the Universa

Decl arati on of Human Rights. The preanble to the plan contains the follow ng
passage: “Ecuador, faithful to its cultural identity as a peaceful people
living in solidarity with humankind and in its capacity as a State respecting
i nternational relations and agreenments, has accepted responsibility for
pronoti ng, by every neans, the awareness, preservation, pronotion, protection
and devel opnment of and respect for human rights.”

3. In Novenber 1997 the Mnistry of External Affairs submtted a first
draft of a National Plan for Human Rights in Ecuador to State bodies, civi
soci ety and the international organizations accredited to the country. The
plan called for some comrents, mainly on the subject of the |egal machinery
which woul d give it force of |aw

4, In response to the opinions expressed the Chancellery prepared a draft
of an executive decree reflecting the principal objectives of the Nationa

Pl an and the comrents nmade on the original docunent by the bodies involved in
the Plan. The draft decree was presented to public opinion on

10 Decenber 1997 by the Mnister of External Affairs, Anbassador José

Ayal a Lasso, at a special cerenony which marked the begi nning of the
comenoration by Ecuador of the fiftieth anniversary of the adoption of the
Uni versal Declaration of Human Ri ghts.

5. The Mnistry of External Affairs also asked all the institutions
concerned for their views on the draft executive decree and on the working

met hods whi ch m ght be adopted to secure approval of the National Plan. The
majority of the participants in the process decided to hold a National Sem nar
for the Drafting and Approval of the National Plan for Human Rights in
Ecuador. The sem nar took place on 26, 27 and 28 March 1998; it was attended
by over 120 del egates from government institutions, civil society and

i nternational organizations. It was the first neeting at national |eve
between the CGovernnent and civil society to discuss the subject of human
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rights in Ecuador. The semi nar was convened as a result of earlier periodic
meeti ngs between the Mnistry of External Affairs and representatives of
governnmental and non-governmental organizations, the city of Quito and ot her
regions in the country; at those nmeetings the initial consensus of views
needed to ensure the unani nous adoption of the decisions taken during the
sem nar was reached

6. At the sanme time civil society submitted its own proposal to the
Government in the formof a special document which was anal ysed during the
nmeeti ng.

7. The deci sions taken at the National Sem nar covered the follow ng
subj ect s:

(a) The inprovenent of the initial draft of the executive decree,
whi ch becane a new docunent*; it was approved in May 1998 by the
constitutional interim President of the Republic. The new version fornul ates
concrete objectives which take into account strategies for action described
later in this docunent. It also requires the Covernnent, jointly with civi
society, and within 60 days followi ng the publication of the decree in the
Registro Oficial (R O), to draw up a plan of operations follow ng the
guidelines in the National Plan referred to bel ow

(b) The preparation of the National Plan for Human Ri ghts for Ecuador
(appended to the draft executive decree, annex 2) based on the initia
proposal made by civil society and on the views expressed during the sem nar
by all the sectors represented therein; this docunent has al so been approved
by the President of the Republic. The plan |ays down the principa
objectives - bearing in mnd the strategies for action defined in the
executive decree - in the field of human rights, nanely the devel opnent of
| egislation in both national and international contexts, civil and politica
rights, econom c and social rights and collective rights. For each group or
sector liable to require protection (indigenous and Negro peoples, girls,
juveniles, the elderly, wonen, persons under the age of sexual consent,
aliens, prisoners, the handi capped, the environnent and comruni cati ons)
specific objectives are laid down. It is also specified that the Plan of
Operations is to forman integral part of the National Plan

(c) The subm ssion of a request to the National Constituent Assenbly
approved by popul ar vote in Novenmber 1997 for the introduction of a
constitutional anmendnent providing that in the field of human rights Ecuador
shall be governed by a State policy to be formul ated through a National Plan
whi ch the Executive is required to publish and which will be designed to
coordi nate action by the State with that undertaken by civil society.

*  The annexes referred to in this report may be consulted in the
Secretariat archives.



CCPR/ C/ 84/ Add. 8
page 5

1. CASES SUBM TTED TO THE HUMAN RI GHTS COWM TTEE

8. Reference is nmade to communi cati ons Nos. 480/1991 and 481/1991 submtted
respectively by José Luis Garcia Fuenzalida and Jorge Villacrés Ortega agai nst
the Governnent of Ecuador. 1In order to conply with the decisions taken by the

Committee on 15 August 1996 and 24 April 1997, the institutions of State with
conpetence in the matter in question were informed of the resol utions adopted
by the Committee and were requested to coment on them

9. In this connection Ecuador observes that, in accordance with the

rel evant principle of international |law, any violation of, or failure to
conply with, an international obligation which has given rise to prejudice
must be adequately conpensated. It accepts the views of the Conmttee as
expressed in the decisions on those two cases, nanely that the facts submtted
by the two petitioners offer evidence of violations of human rights commtted
by Ecuador under the articles nentioned in each decision, and undertakes to
ext end genui ne conpensation to both petitioners. To give effect to the
obligation referred to above, the | egal systemin Ecuador contains specific
provi sions allow ng the award of conpensation to individuals in respect of
prejudi ce caused by State officials or enployees. Article 23 of the
Constitution currently in force states that:

“The State and ot her public-sector bodies shall be required to
conpensate individuals for prejudice suffered by them as a consequence
of public services or of acts conmitted by officials or enpl oyees of
those services in the course of the performance of their duties”.

10. As stated above, in the cases which have been submitted to the Conmittee
for consideration and decision, the Governnment of Ecuador expresses to the
Committee its conplete willingness to comply with any deci sions taken

I11. ADD Tl ONAL | NFORMATI ON RELATI NG TO EACH
OF THE ARTI CLES OF THE COVENANT

A Article 1

11. The Committee has recommended that States parties describe the
constitutional and political processes which permt in practice the exercise
of the right of self-determ nation. Consequently the interim President of the
Republ i ¢ exercising the powers conferred on himby article 58, paragraph (b),
of the Constitution, called for a popular vote in which all Ecuadorian
citizens could take part. They were invited to express their views on the
foll owi ng fundanental aspects of national life

(a) The ratification of the people's nandate to renove
Presi dent Abdal & Bucara fromoffice, conferred on Congress in February 1997.
By a mpjority (75.76 per cent) the people of Ecuador confirned that mandate;

(b) Ratification of the appointnment by Congress of Dr. Fabian Al arcén
as interimPresident. The people al so approved that appoi ntnent
(68.37 per cent in favour);
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(c) The convening of a National Assenmbly for the purpose of reformng
the Constitution of the Republic (the nmenbers of the Assenbly were el ected by
popul ar vote in Novenber 1997 and conpleted their work in May 1998. The
refornms, which are described later in this docunment, will come into force in
August 1998);

(d) The setting of ceilings on election expenditure and the
establishnment of machinery to verify the origins of resources provided for
political canmpaigns. By a mpjority the citizens accepted this neasure as a
means of conbating corruption;

(e) The nethod of electing nenbers of Parlianment and of |oca
councils; the choice lay between conplete lists of political parties or names
in individual lists or between party lists. The citizens decided in favour of
a nmethod of electing the persons concerned from anong individuals in a single
list or froma nunber of political party lists. This method of election was
in fact used in the nost recent elections to offices of these types, held on
31 May 1998;

(f) The appoi ntnent of the menbers of supervisory bodies; this task
shoul d be perforned by Congress al one w thout any need for presentation of
short lists by the Executive. This proposal was accepted and is to come into
force under the new Congress, the menmbers of which were elected on 31 May 1998

and which will begin its work on 10 August of the same year. This measure was
accepted as a proposal designed to conbat corruption in those bodies by
ensuring that under this formof appointment their nenbers will be conmpletely

i ndependent of the Executive;

(9) The appoi ntnent of the menbers of the Supreme Court of Justice;
this should be the responsibility of the judiciary itself. Appointnments
shoul d not be nmade for fixed terns; and the criteria of professiona
excel | ence and service in the judiciary should be observed. This form of
appoi ntment was al so approved (the subject will be returned to |ater);

(h) The National Council of the Judiciary, established under the
current Constitution, should be confined to exclusively admnistrative
functions, and its nmenbers shoul d be appointed by the Supreme Court of
Justice. This proposal was accepted by a majority of the people;

(i) The Constitution should Iay down the principle of renoval from
of fice of persons who, having been el ected by popular vote, fail to conply
with the criteria of legality, norality and efficiency relevant to the
performance of their duties. This possibility was al so approved by the
citizens.

12. The decision to organi ze a popular vote on matters of fundanmental and
nati onwi de i mportance - not nerely to elect representatives every so often but
al so, and principally, to deal with matters relating to the adm nistration of
justice and the electoral system- is proof that the State has given force to
the right of the people of Ecuador to self-determ nation, particularly if in a
popul ar vote the people expresses the desire to see a reginme relinquish power
and to accept the appointnment of a new one.
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B. Article 2

13. As regards the obligation of the State to respect, and to ensure to al
individuals within its territory and subject to its jurisdiction, the rights
recogni zed in the Covenant, nention should be nade, in addition to the
material on this article contained in Ecuador's fourth report, of other |ega
and adm ni strative safeguards whi ch have been given practical effect.

1. Paragraphs 1 and 2

(a) Di ssem nation of know edge of the rights guaranteed under the
Covenant

14. If the individuals subject to Ecuador's jurisdiction are to be able to
enjoy their rights, it is inportant that all of them should know what those
rights are. The Government has therefore been conducting training activities
relating to the content of the international covenants on human rights within
State authorities such as the police, the armed forces and other institutions,
in agreement with international intergovernnmental and non-governmenta

organi zations. The nobst recent training sem nar, on the preparation of
reports to be subnmitted to the United Nations treaty bodies (held on

8-18 Decenber 1997), was attended by representatives of a nunber of State
institutions and of civil society. This nmade possible a nore w despread and
i ntensi ve di ssem nation of the contents of the international covenants on
human rights, thanks to the cooperation of the Ofice of the United Nations
H gh Comm ssi oner for Human Ri ghts.

15. In addition, the decree to establish the National Plan for Human Ri ghts
provides (art. 7, para. 8) for “a conmtnent by the Government to stinulate
the creation and use of channels to give the popul ation direct access to

i nformati on on human rights and the neans of safeguarding those rights; and to
pronmote equality of access to the educational resources and systens rel ating
to human rights, with enphasis on the need to have freely avail able ful

i nformati on on those resources and on the guarantees given to the citizens for
the protection of the dignity and integrity of the individual”

16. The Governnent of Ecuador, through the Mnistry of Education and
Culture, approved a project entitled “Human rights: education for peace” by
m ni sterial decision published in the Registro Oficial No. 82 of 1 June 1997.
The programre was | aunched in October 1997 as a pilot project and conducted in
a nunber of secondary schools in the city of Quito. It is designed to

i ntroduce the subject of human rights into the school curriculumin a manner
cutting across several subjects; it covers both the theoretical study and the

practice of human rights. It is directed towards fifth-grade students and
will be taken into consideration in the award of baccal aureates.
17. The project is being inplenmented under the Mnistry's “New cultura

departure” programe through the “student participation” schenme. So far only
10 secondary schools in Quito have accepted the programme; but it has proved a
success. It is hoped that the project can be extended in practice to the

ot her regions of the country. To that end the National Plan contains
provision for the possibility of obtaining international cooperation
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18. A nunber of interesting ideas have been put forward for the

i ncorporation of the subject in study programes at the pre-school and schoo
| evel s; however, owing to the State's budget deficit and for reasons of

force majeure, such as the EI Nifio disaster and the fall in oil prices, their
i npl enent ati on has proved i nmpossi bl e.

19. At university |level professorships in human rights in the Centra

Uni versity of Ecuador (at postgraduate level) in the Human Rights Institute
and in the Faculty of Law in the Catholic University of Quito (at

under graduate | evel) have been active since 1994. The interest which

prof essi onal s have shown in the subject has been denonstrated by the increase
in the nunbers of |awyers specializing in the subject; they even represent
victinms before international human rights tribunals and serve as university
professors in human rights and rel ated subjects.

(b) The situation of foreigners with regard to the Covenant

20. Ecuador has been concerned to include in its donmestic |egislation

provi sions protecting and safeguarding the civil rights of foreigners in the
country. Article 14 of the Constitution, entitled “Equality of rights for
foreigners”, states that: “As a general rule, foreigners shall enjoy the same
rights as Ecuadorian nationals, subject to the restrictions laid down in the
Constitution and the |laws. Foreigners are debarred fromthe exercise of

political rights.” That exclusion is admtted under article 25 of the
Covenant .
21. The restrictions other than those relating to participation in politics

derive fromarticle 18 of the Constitution, which restricts the right of
foreigners to own property. Those restrictions apply to non-renewabl e natura
resources, products of the subsoil and all mnerals or substances different in
nature fromthe soil; to property in frontier areas; and to property in areas
reserved by conpetent State bodies. The justification for these restrictions
is that the assets nentioned are deened in donestic |egislation to be nationa
assets; in other words, since they belong to the nation, they may not be
privately owned.

22. In all other respects foreigners enjoy all the civil rights enbodied in
t he Covenant without any restriction other than those already nmentioned.

23. It is inmportant to nention that the right of asylumfor foreigners is
guaranteed in the Constitution itself, article 17 of which states: *“In
accordance with the |l aw and international agreenents, the State recogni zes the
right of asylumfor foreigners”. Ecuador is a party to the 1951 Geneva
Convention relating to the Status of Refugees and to its 1967 Protocol

Under the regul ations governing the inplenentation of those internationa

i nstruments Ecuador accepts as refugees substantial numbers of persons from
various parts of the world. This fact has been publicly proclained,

inter alia, by the Ofice of the United Nations H gh Conm ssioner for

Ref ugees, which has officially expressed its gratitude to the Governnent of
Ecuador as the country with the highest rate of adm ssion of refugees in the
whol e of South Ameri ca.
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24, Article 15 of the Constitution provides for selective immgration, which
is adm tted under the provisions of the Covenant; but it is customary to nake
exceptions on humanitarian grounds. For instance, article 13 of the

regul ations for the inplementati on of the Geneva Convention relating to the
Status of Refugees, published in the Registro Oficial No. 933 of 12 May 1992,
states that “No person shall be refused entry at the frontier, deported,
expel l ed, extradited or subjected to any neasure obliging himto return to the
territory in which his physical integrity or personal freedomis

endangered ...".

25. The National Plan for Human Ri ghts contains a special paragraph on the
rights of foreigners and migrants. Article 27 of the relevant decree
establishes an “obligation on the part of the State to take concrete steps to
protect the human rights of foreigners of both sexes resident in the country,
giving special attention to the rights of refugees and in application of

i nternational standards on the subject ... and in due time to pronote

| egislation to regularize the situations of foreigners permanently resident in
the country”.

2. Par agraph 3

26. In Ecuador's fourth periodic report full details were given of the
constitutional and judicial renedies introduced during the period covered by
that report. However, a nore detailed description is needed of the practica
i npl enentati on of those renedies and the limtations and difficulties
affecting that inplenentation.

27. In the first place, the creation of a Conm ssion for Truth and Justice
in September 1996 was nentioned in paragraph 33 of the fourth report. 1In this
connecti on Ecuador reports that that Comm ssion has ceased to exist in |law as
a result of the lack of financial support fromthe government of the forner
President, M. Abdal & Bucara. Sone of the features and general ains of that
Commi ssi on have been incorporated into the features and objectives of other
institutions of State and civil society involved in the preparation of the
Nati onal Plan for Human Rights; for instance, there is a consensus regarding
the investigation and resolution of problenms relating to violations of human
rights.

(a) Creation of the Ofice of the Orbudsman

28. One serious limtation facing the national governnent relates to the
establishnment of the Ofice of the Orbudsman and its branches in the

provi nces. The first Orbudsman was appoi nted by Congress under the powers
assigned to it by the basic Act; but he had to resign on account of the
budgetary restrictions which prevented the setting up of his office and the
all ocation of resources for its day-to-day activities.

29. As a result of this situation, a provision was included in the Nationa
Plan for Human Rights (p. 14) setting as an urgent and priority objective the
appoi ntnent of the Onbudsman as soon as possi bl e under the conditions and
within the time-franme set in the Constitution and the law. The Plan al so
provi des for a conmtnent on the part of the State to respect the autonony of
that institution and to provide it with the material, technical and financia
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resources needed for its proper functioning. This is a commitnment which wll
have to be net, since the National Plan has already been approved by the
Executive in its entirety.

(b) The Constitutional renmedy of habeas data

30. This remedy is being applied in practice; |lawers invoke it in their
subm ssions, and is accepted in the conpetent adm nistrative or judicia
authorities. However, recourse to it is relatively rare, since the mgjority
of the population is unaware of its existence. The only restriction on this
remedy - which is laid down in article 30 of the Constitution - is that it may
not apply to docunents reserved for reasons of national security.

(c) The Constitutional remedy of anparo

31. Initially this remedy was not invoked by individuals. However,

since 1997, followi ng the adoption of the relevant Act, it has been resorted
to frequently. Anobng other institutions, the Supreme Court of Justice has
handed down deci sions regul ating the handling of various applications for
relief brought forward. The difficulty regarding this renedy lies in the
disinclination of certain judges to admt it, notw thstanding the fact that
they are required to do so. This difficulty should be overcone by action to
pronote greater awareness of its existence.

32. The activities provided for under the National Plan include progranmes
of training and awareness devel opnent for judges, police officers and nenbers
of the arned forces on the subject of the constitutional and judicial renedies
currently avail abl e.

(d) The renmedy of petition

33. This remedy was al so approved as part of the constitutional reform

of 1996 (art. 22, No. 11). It relates to the subm ssion of conplaints and
petitions to the authorities and the issue of a reply within a reasonable tine
and in a manner in conformty with the law. The only restriction on this
renedy is that it cannot be invoked in the name of the people. It did not
previously exist in Ecuadorian |egislation, with the result that the
authorities ignored conplaints or delayed replying to or handling them This
reformis a significant step forward in the field of constitutional renedies;
in practice it is frequently invoked by individuals, particularly with regard
to the Executive.

(e) The right to conpensation for judicial error

34. Article 25 of the Constitution provides that the State is civilly

i abl e when an innocent person is arbitrarily inprisoned or detained on
account of a judicial error. Provision already existed for the paynent of
conpensation by the State in respect of acts conmtted by its officials and
enpl oyees in the performance of their duties; it is now contained in the
amended article 23 of the Constitution, to which reference was nmade earlier
In line with this provision is article 459 of the Code of Criminal Procedure,
which allows the parties in a court case to institute proceedi ngs agai nst



CCPR/ C/ 84/ Add. 8
page 11

judges and magi strates in crimnal courts for conpensation for danage and
prejudi ce caused by illegal acts, delays and wongful detentions of accused
persons commtted by them In addition, article 126 of the Constitution
establishes the liability of courts and tribunals of all kinds in respect of
prejudi ce they may cause to the parties by delays, denials of justice or
breaches of the | aw

35. These provisions are generally invoked by individuals when they
considered that their rights have been adversely affected; in practice,
however, sone judges deliberately fail to initiate conpensation proceedings,
especially if the latter will be prejudicial to their coll eagues. They
therefore allege |lack of conpetence and other grounds |aid down by |aw.

(f) Establ i shnment of the Constitutional Court (previously known as the
Court of Constitutional Guarantees)

36. The reforms introduced in 1996 gave the Constitutional Court a neasure
of autonony, principally because it is required to take cogni zance of
deci si ons denying constitutional renedi es and appeals provided for in the
renmedy of anparo in addition to the constitutional powers it previously
enjoyed. To regulate its working the Constitutional Control Act (R O 99

2 July 1997) was adopted.

37. In spite of the fact that the Constitutional Court has been granted
broader terns of reference than it possessed before 1996, it is still not
conpl etely i ndependent of Congress, since that body can summon memnbers of the
Court for a political trial and renove themfromoffice. For that reason the
refornms of the judiciary include a provision to the effect that the body
responsi bl e for supervising the Court and deciding on the renoval of its
menbers fromoffice shall be the National Council of the Judiciary.

38. The National Plan for Human Rights, in the annex to the executive decree
(p. 14), contains the foll owi ng passage: “The State undertakes to respect the
autonony of this H gh Court and the decisions emanating fromit. The State
recogni zes that the Constitutional Court is the supreme body for the
interpretation of the fundamental |egislative instrument of the State.”

39. Finally, with regard to the general scope of constitutional renedies,
the National Plan states in article 5, paragraphs 3 and 9, of the executive
decree that “The Government undertakes to pronote the proper inplenentation of
the constitutional renedies, adopting a broadly-based approach favouring the
fundanmental rights and initiatives deriving fromthe inplenentation of pena

| egislation and in conpliance with the principles contained in internationa
human rights instrunents”.

C. Aticle 3
40. As regards equal enjoyment of all civil and political rights by nmen and

woren, some steps forward, and additional constraints and difficulties need to
be reported.
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1. Establi shment of the National Council for Wnen (CONAMJ)
41. The Council was established in March 1997 as an autononous body,

i ndependent of the Executive, to frane policies and activities for the benefit
of Ecuadorian wonen; its proposals were put into effect by the forner Nationa
Directorate for Wonen (attached to the Mnistry of Social Wl fare), which has
continued to inplenent the policies laid down in the Equality of Opportunities
Pl an 1996- 2000.

2. Participation of wonen in the exercise of power and in
deci si on- naki ng

42. The Equality of Opportunities Plan calls for an “equitable sharing of
responsi bilities between wonmen and nmen, not only to inprove the quality of
life of women and their daughters, but also to provide nore opportunities for
participation in decision-mking”.

43. According to statistics produced by CONAMJ, the representation of women
at decision-nmaking levels in Governnent and in the private sector is stil

i nadequate. This situation is due to a nunber of structural and ideol ogica
barriers. These barriers can be surnounted by specific nmeasures such as the
fol | ow ng:

(a) Coordi nated action with the National Secretariat for
Admi ni strative Devel opment, governnment bodies and the judiciary, to establish
annual targets which will bring the I evel of participation by wonen at
deci sion-making |l evels up to 25 per cent by the year 2000;

(b) Support for reforms to the |egislation governing elections and
parti es designed to guarantee greater access to elective office for wonen
until a level of 30 per cent has been reached;

(c) To pronote and stinulate the presence of wonen in all high-Ieve
conmi ttees and bodi es such as official del egations abroad and di pl omatic
posts;

(d) The provision of incentives for enterprises and organi zations in
civil society to adopt non-discrimnatory policies and practices with a view
to increasing the nunbers of wonmen in their respective organizations and
adm tting themto higher positions;

(e) Coordi nati on of action with the associations of provincial and
muni ci pal councils with a view to securing equitable participation by wonen in
t he processes of nodernization and decentralization, and in decision-nmaking,
negoti ati on and managenent, at |ocal, provincial, regional and nationa
| evel s;

(f) Pronotional activities and the provision of incentives to induce
the political parties to include the gender perspective in their programres
and to take steps to enable wonen to participate in the | eadership of parties
on equal ternms with nen;
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(9) Coordi nated action with the National Secretariat for
Admi ni strative Devel opment to review the criteria applied to the recruitnment
and appoi ntment of women in advisory and deci si on-meki ng bodi es and pronotion
to higher-level posts with a view to ensuring that those criteria are rel evant
and do not discrimnate agai nst wonen;

(h) Coordi nation of action with the Mnistry of Labour and the
Ecuadori an Vocational Training Department with a view to redesigning
recrui tment and career devel opnent programes in order to ensure that wonmen -
and especially young wonmen - enjoy equality of access to training in the
fields of managenent, entrepreneurial know edge and | eadership techni ques.

44, Statistics concerning the representation of women in decision-making:

(a) Wthin the Executive:

(i) In 1990 there were 12 ministries but no wonen ministers. Qut of
the 34 posts of under-secretary, 5 (15 per cent) were occupi ed by
wonen. O the 105 directors, 15 (14 per cent) were wonen;

(ii) O the 120 officials in the higher entities of public
adm nistration, only 20 (17 per cent) were wonen;

(iii) In 1992 out of 22,283 posts of directors and officials
in higher-level bodies in public admnistration
5,786 (26 per cent) were occupi ed by wonen and 16, 497
(74 per cent) by nen;

(iv) During the 1990s the occupati on by wonmen of top-level posts in the
public adm nistration was as foll ows:

In 1990: 5 wonen under-secretaries and 15 national directors;

In 1992: 1 woman M nister (Mnister of Social Wlfare),
3 under-secretaries, 1 nenber of the board
of managenent of the Central Bank, 1 supervisor of
conpanies and 1 President of the MIlitary Board,;

In 1996: 1 worman vi ce-president of the Republic, 3 wonen
mnisters of State (mnistries of tourism of
t he environnent and of social welfare), 1 woman
secretary of the Indigenous Nationalities Board
and 1 woman director of the CONAMY,

(b) In the national public administration

(i) As a result of greater accessibility to decision-making
(manageri al) posts for wonmen, the latter now occupy 26 per cent of
such posts;

(ii) The education sector is the sector with the highest percentage of
women;

(iii) In 1990-1991, out of a total of 127,466 teachers at all |evels,
56 per cent were women and 44 per cent nen;
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(c)

(d)

(e)

(f)

(iv) Qut of a total of 170,748 officials enployed in teaching,
adm ni stration and services during the school year 1995-1996,
99, 994 (59 per cent) were wonen and 70,774 (41 per cent) were nen;

In the adm nistration of justice:

In 1994, of the 21 posts of national directors, assessors in the
Suprene Court and hi gher courts and of secretaries to the Suprene
Court, only one (4 per cent - a post of Secretary to the Suprene Court)
was occupi ed by a woman;

In the Suprenme Court of Justice:

(i) Prior to 1996, out of a total of 28 judicial posts in the
Suprene Court of Justice, only one was occupied by a woman (in
her capacity as interimmnister); 27 nen were judges and
co-judges. In that year no post of judge, attorney-general
prosecutor or controller was occupied by a woman;

(ii) In 1994, there were five wonen (3 per cent of the total) in
judicial posts, serving as judges in higher and district
courts. In that year two wonen entered the Quito Hi gher Court,

bringing the proportion of women judges up to 3.8 per cent;

(iii) In 1997, 8 electoral colleges (judiciary and judges; Federation

of Advocates; indigenous and Negro peoples; human rights

associ ations; chambers of production, |abour and naster craftsnen;
sectional governnents) submtted 72 candidatures for the el ections
to judgeshi ps of the Supreme Court; only 5 of them (7 per cent)
wer e womren;

In the judiciary:

(i) In 1994 there were wonen in some sections of the judiciary,
especially in the tenancy and | abour jurisdictions;

(ii) In 1994, out of 571 posts of nenbers of district tribunals
and crimnal, civil, |abour, tenancy and transit courts and
Onbudsnen' s offices, 14 per cent were occupi ed by wonen
(serving as nmenbers, judges and Orbudsnen);

(iii) In 1997 there were six wonmen serving as inspectors in the

speci ali zed police stations for wonen and the famly in six of the
provinces in the country (Quito, Guayaquil, Cuenca, |barra,
Esmer al das and Anbat 0) ;

In external services:

(i) In 1989, 7.1 per cent of diplomatic posts were occupi ed by wonen;

(ii) In 1994, approximately 30 per cent of chancery career staff were
wonen; they held the ranks of first, second and third secretaries.
During the sane year, 50 per cent of the participants in
di pl omatic training courses were wonen; and
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(iii) In 1994, only 3 (4 per cent) of the 69 anbassadorial posts were
occupi ed by wonen;

(iv) During the sane year, 45 (15 per cent) of the 305 di plomatic
officials, and only 6 (18 per cent) of the 33 consular officials,
wer e women.

45, In 1990, there were 74 non-governnental organizations for the
advancenent of women; 25 of them (34 per cent) were national and
74 (66 per cent) operated in a single province.

46. In 1994-1995 there were 692 social advancenent organizations,
239 working with children and 212 with wonen.

3. Participation in political activity

47. In 1997 a reformto the 1991 Labour Protection Act was adopted requiring
at | east 20 per cent of nmanagerial posts in enterprises to be occupied by
worren. Simlarly, article 55 of the revised Elections and Political Parties
Act requires that “the registration of multiple candidate lists which do not

i nclude a mnimum of 20 per cent of wonen as titular candi dates and alternates
respectively shall be refused”.

48. However, notw thstandi ng the wi despread publicity given to these rules,
they did not receive the desired reception, and only a few political parties
conplied with them As a result, the National Assenbly as constituted

foll owi ng the Novenber 1997 el ections consists of 63 nen and only 7 women.

49. Statistics concerning the participation of Ecuadorean wonen in politica
activity:
(a) In the legislature:

(i) Titular deputies in the National Assenbly: in 1996, 12 nationa
candi dates were elected; all were nen;

(ii) Deputies in provincial assenblies: in 1996, out of 70 nationa
candi dates elected, 4 (6 per cent) were women and 66 (94 per cent)
men;

(iii) During the period 1988-1997, out of a total of 5,260 successfu
candi dates at el ections, 437 (8 per cent) were wonen and 4, 823
(92 per cent) nen.

(b) In local authorities (1996 elections):

(i) Governors according to the data for the npbst recent genera
el ections, held in May 1996, no woman was el ected to the post of
governor in any of the 27 governorships in the country;

(ii) Prefects: a wonan was elected to the post of prefect in only one
of the provincial prefectures (Tungurahua);
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(iii) Provi nci al counsellors: 5 (6 per cent) out of 80 provincia
counsel l ors are wonen;

(iv) Muni ci pal councillors: 63 (7 per cent) of the 841 nunicipa
councillors, and 6 (3 per cent) of the 173 presidents of municipa
councils, are wonen.

(c) In the executive bodies of the majority political parties
(as _a proportion of the total nunmber of executive posts):

(i) In 1994, 9 per cent of the menbers of national executive bodies
registered with the Directorate of Parties of the Suprene
El ectoral Tribunal were wonen.

In 1997 the 13 national executives of political parties registered
with the Directorate of Parties of the Suprene El ectoral Tribuna
were in the hands of nen;

(ii) In 1994, 13 per cent of the provincial executive bodies
of political parties registered with the Suprene
El ectoral Tribunal were in the hands of wonmen.

4. Vi ol ence

50. Since the adoption of the Act Prohibiting Violence agai nst Wnen and
the Fam |y was passed in 1995, successes have been achieved and difficulties
have emerged. On the one hand, the specialized police stations for wonen
(Com sarias para la Mijer) throughout the country have been strengthened.
For exanple, under the plans for training in police stations of this type,
36 training activities were conducted in 1996, and efforts are being nmade
to establish a special data bank for these police stations in which they
will be able to record all cases of violence reported to them On the other
hand, the great majority of the nenbers of the National Police, for exanple,
do not apply the statutory provision requiring that a person commtting

an act of violence is to be arrested without a court order if caught in
flagrante delicto; for the view that acts of violence conmtted between
spouses or cohabiting persons are “private matters” is still prevalent.

51. In addition, many police officers do not enter the homes of offenders -
notw t hstandi ng the issue of witten orders to intervene (boleta de auxilio)
to protect the woman concerned - on account of fear of committing breaches of
the law. However, the latter does not apply to cases of violence within the
famly; in such cases entering a hone without a court order is an exception
to general legislation on the subject, the boleta de auxilio, under the

rel evant | egislation, serving as a substitute.

52. Anot her constraint encountered is the fact that the inposition of
penalties in respect of acts of violence within the famly is rare, as sone
of the provisions of the Code of Criminal Procedure, which run counter to
the Act Prohibiting Violence agai nst Wonen and the Fam |y (for instance,
the provision debarring one spouse from bringing crimnal charges agai nst
the other), are still in force and are still being applied by the courts.
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53. One inportant step forward has been the approval by the Supreme Court
of Justice of a draft project to establish family courts, in the training
of judges for which the National Council for Wwnmen will participate. These
special courts will correct some of the deficiencies observed in the
general machinery of justice and described in the previous paragraphs.

54, Conversations with the deans of the faculties of law in the
universities of Quito, Guayaquil and Cuenca have begun with a view
to establishing professorships on the human rights of wonen.

55. The npst recent constitutional reformnms, approved by the Nationa
Constitutional Assembly in April 1998 and scheduled to cone into force

i n August of that year, introduced a nunmber of inportant new provisions;
one of these was the prohibition of physical, psychol ogical and sexua

vi ol ence and noral coercion of all kinds, both in public life and in the
home. The State is to adopt measures to prevent, elimnate and punish acts
of violence agai nst wonen, old people, young children and juveniles; to
secure the equitable participation of wonren and nen in el ectoral processes and
i n manageri al and deci si on-maki ng bodies in public life, the adm nistration
of justice and supervisory bodies; the recognition of household work as
productive work; and the right of a wonan to take free and responsible
deci si ons concerning sexuality and reproduction free of all coercion by

her spouse.

56. The National Plan for Human Rights, in articles 21, 22 and 23 of
the rel evant executive decree, |ays a nunber of obligations on the State
to pronote equality of rights between nmen and wonen, for exanple, by
“institutionalizing the gender aspect in public policies and the

i mpl enentati on of the National Equality of Opportunities Plan”

57. Finally, during the first week of June 1998 Congress approved in second
readi ng a proposal to designate sexual harassnent as an offence automatically
giving rise to crimnal investigations, whether commtted in public or in
private.

D. Article 4

58. As regards declarations of national enmergency, some aspects not covered
in the fourth report require nmention here.

1. Functioning of the public authorities during states of energency

59. Once a state of emergency has been decreed, the police and the armed
forces assume the role of supervising the inplenentation of the decree and
for preserving public order. For instance, when states of energency have
been decreed on the occasion of stoppages of work anpbng workers in a nunber
of strategic sectors (such as oil) the police and the arnmed forces have
ensured that no vandalism or abuses of public or private assets occurred.

2. Scope of suspension of certain constitutional guarantees

60. Bet ween January 1995 and April 1997 several states of energency were
decreed. Firstly, there was that decreed in January 1995 on account of the
undecl ared state of war with Peru; this declaration was followed by others,
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such as that relating to the mai ntenance of public services in the energy
sectors (17 January 1996); the call-up of nedical and professional staff
in health services (18 February 1996); the call-up of public transport
personnel (17 March 1996); callings-up for the maintenance of interna
order (4 February 1997); and callings-up to overcone the stoppage of

wor k anong heal t h-service personnel (26 April 1997). 1In accordance with
constitutional provisions, the rights which may be suspended relate to the
inviolability of the home; the inviolability of correspondence; freedom of
movement within the country; freedom of assenmbly and associ ation for
peaceful ends; detention subject to court order; and prior censorship of
conmuni cati on nedi a

61. The renedi es available to individuals to obtain conpensation in respect
of possible abuses committed by the public authorities during states of
energency are the sane as those described in section Il11.C of this report;

they may not be suspended during a state of energency. This inplies that if
any person feels aggrieved on account of a raid on his hone during such a
period, he may invoke the constitutional renmedy of anparo before the conpetent
court. |If detained without a court order, he may invoke habeas corpus, which
is also not liable to suspension during an energency. In accordance with
article 23 of the Constitution, individuals may also require paynment of
appropriate conpensation by the State.

62. It should be nmentioned that only during the period of energency decl ared
on 27 January 1995, on the occasion of the war with Peru, was the guarantee of
freedom of nmovenment within the country suspended; a curfew was al so decl ar ed,
but only for a very few days and at set hours until the energency was over.
During the other periods of emergency this fundamental guarantee was not
suspended; equally, there was no censorship of the comuni cation nmedia, which
covered events during each of these special periods in total freedom Even
during the energency on 5, 6 and 7 February 1997, which led to the departure
of the then President Bucardm the nedia had anple facilities to performtheir
work and informthe world of what was happening. No conpl aints have been

| odged concerning raids on homes or the opening of private correspondence
during the periods of emergency. On the other hand, cases of detention

wi thout a court order did occur in respect of flagrant offences such as
vandal i sm comm tted during the denonstrations.

63. It is inportant to note that the Governnent has specifically recognized
that many of the declarations of states of enmergency made during 1996 and 1997
did not neet with the requirenents of the Constitution, which states that a
state of energency may be declared only in the event of war or externa
aggression (as in the case of the 1995 war) or of serious donestic upheaval or
di saster. The Inter-Anerican Comm ssion on Human Rights took this viewin its
report on the human rights situation in Ecuador. The Governnment of Ecuador
undertook in April 1997 to refrain in future from decreeing states of
energency except, and solely, in the cases expressly provided for in the
Constitution, since to act otherwi se would inply an abuse of power by the
Executive to suppress denonstrations and acts which could be dealt with by

ot her resources available to the machinery of public order. Consequently no
new state of emergency has been decreed since April 1997.
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64. The states of enmergency mentioned above were annulled by the current
Presi dent of the Republic through Executive Decree No. 1031 of 8 January 1998.
The annul ment was i medi ately communicated to the United Nations and the
Organi zati on of American States.

E. Article 5

65. As was stated in the section of the fourth report concerning genera
trends in Ecuadorian legislation (paras. 6 to 10), the Ecuadorian | egal system
gives primacy to the national constitution over international standards

(art. 94 of the Constitution). However, many, if not nost, of the provisions
of the Covenant have al ready been incorporated into donmestic |egislation
Consequently no disputes between the two systens arising fromconflicting
interpretati ons have so far arisen in Ecuadorian courts, at least in theory.
However, difficulties arise in practice regarding certain provisions in the
Covenant when the courts are unable to identify those provisions within the
donmestic | egal system and consequently apply themin a restrictive manner or
not at all. The cause of this problemlies in the fact that the majority of
judges interpret witten provisions in an alnost literal fashion w thout
resorting to other nechani sms of |egal interpretation which would permt
application of the provisions of the Covenant, even though they are not
expressly enbodi es in donestic |egislation

F. Article 6

1. Arbitrary deprivation of life and forced di sappearance

66. In the fourth report nention was nade of the donestic |egislation
protecting the right to life and abolishing the death penalty and of the clear
evi dence that such cases of arbitrary deprivation of |ife and forced

di sappearance as have occurred in Ecuador were isolated cases and did not
constitute a systematic practice of violation of human rights. Nonethel ess,
menti on must be made of sone difficulties encountered and advances nmade in
this field.

67. The majority of the cases of arbitrary deprivation of |ife commtted by
menbers of the police or the armed forces have been brought before regiona
human rights protection bodies. The nost serious difficulty the State has
encountered in the punishnent of sonme cases of crimnal liability has been the
exi stence of the “police jurisdiction” or the “mlitary jurisdiction”, under
whi ch public officials who conmt offences in the performance of their
respective duties nust be brought before their own courts and under their own
crim nal procedures. The problemlies in the fact that representatives of
public order have commtted crimes of deprivation of life and forced

di sappearance, not only in the performance of their respective duties, but

al so outside that framework. Many of the crimnal courts of the police force
and the arnmed forces claimconpetence even when the crinmes in question have
not been conmitted in the performance of the specific duties of their nenbers.
The nost serious problem which has arisen in practice is that the majority of
t hese special courts, notw thstanding the existence of weighty evidence of
guilt, have dism ssed the charges, protecting or covering the accused; this
situation has given rise to total inpunity.
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68. On the other hand, other cases of crines conmtted by | aw enforcenment

of ficers outside the framework of their respective duties and referred to the
ordinary courts are affected by a generalized defect in the adm nistration of
justice in Ecuador, nanely the slow pace of |egal proceedings, particularly
where an accused person appeal s agai nst a sentence. The slow pace of the

| egal proceedings gives rise to extinction by prescription of both charges and
penal ti es.

69. One of the subjects considered during the sem nar on the National Plan
for Human Rights was the abolition of the special courts for cases of forced
di sappearances, arbitrary deprivation of |life and torture. However, the

consensus necessary for its inclusion in the final docunent was not reached.

70. However, the National Plan does define certain inportant objectives and
strategies for the protection of the right to life. Article 5, paragraph 2,

of the executive decree refers to “the conmm tnent of the Government to pronote
reforms in crimnal |egislation designed to define forced di sappearance and
discrimnation as crimes of genocide (and, if appropriate, to introduce the
reforns necessary to define concepts); the introduction of nmachinery and
instruments for participation in and supervision of the work of the Nationa
Police by civil society and to punish violations of human rights; and a
commitnent by the State to eradicate imunity”. 1In addition, in the section
of the Plan entitled “urban security and the security of the individual”

(arts. 31 to 34 of the executive decree) provision is made for a nunmber of
mechani sms such as: “inprovement of the criteria for the selection, adm ssion
and skills training of menbers of the armed forces and the National Police; a
requi renent that all nenbers of the arned forces and the National Police

foll ow compul sory courses in human rights; and the issue by their nanageria
bodi es of codes of conduct so that individual officers on duty accused of

vi ol ations of human rights can be suspended, and internal investigations can
begin i mredi ately, without prejudice to due | egal process”.

71. Equal ly, the annex to the executive decree (p. 3), in the section on
“devel opnent of |egislation”, provides for “the designation of crines against
humanity as inprescriptible as regards both proceedi ngs and penalties, and the
i mpl enentation of the |egislation necessary for the provision of social and
financial conpensation to victins of violations of human rights”.

72. Anot her significant advance in the field of forced di sappearances and
deprivation of life is the fact that the Government of Ecuador has begun
proceedi ngs to conpensate the famlies of persons who |lost their lives in

i sol ated incidents which have occurred during the past 10 years (such as the
cases of the brothers Andrés and Santiago Restrepo and Consuel o Benavi des as a
result of arbitrary acts commtted by the National Police and the arned
forces). These proceedi ngs began when the cases were submitted to the

I nter-American Commr ssion on Human Rights and the Inter-Anmerican Court for
Human Ri ghts respectively, and the two international bodies inforned the

Gover nment of Ecuador of their willingness to pronote anmicable settlements in
both cases. The Ofice of the State Procurator-General is the body
responsi bl e for fixing the ampunt of conpensation payable in each case. In
May 1998 the Procurator signed am cable settlenent agreements with the
famlies in both cases; one will receive $2 mllion and the other $1 nillion

At the time of preparation of this report it is known that the State has paid
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$1 mllion to the fam |y of Consuelo Benavides. In the case of the Restrepo
brothers, the Governnment has undertaken to make a search for the bodies of the
two youths. That search woul d be conducted in an organi zed and objective
fashi on and i ndependently of the police forces. 1In addition, crimna
proceedi ngs woul d be introduced agai nst other persons involved who had not
been charged. The O fice of the State Procurator-General also announced t hat
conpensati on woul d be paid to six peasants in the Putumayo zone (at the
frontier with Col onbia), who had been arbitrarily detained and tortured by the
poli ce.

2. The right to a healthy environnment

73. In addition to the creation of the Mnistry for the Environnment, Ecuador
has introduced into its donestic |legislation reforns establishing the right to
a healthy environment as a substantive element in the protection of the life
of the country's inhabitants. Article 12 of the executive decree containing
the National Plan for Human Ri ghts contains the foll owi ng passage: “To
establish as a general objective the definition of nmechanisnms to guarantee the
protection and the right to live, of both present and future generations, in a
heal t hy and ecol ogi cally bal anced environnment so that they can achieve
specific targets in the field of sustainable devel opnent”.

3. International legal instrunents

74. Ecuador has ratified the Second Optional Protocol to the Internationa
Covenant on Civil and Political Rights, which ainms at the abolition of the
deat h penalty, and also the Protocol to the Anerican Convention on Human
Rights to Abolish the Death Penalty (R O, No. 222, 24 Decenber 1997).
Ecuador has not yet ratified the Inter-Anmerican Convention on Forced

Di sappear ance of Persons.

G Article 7

75. Sone progress has been made in Ecuadorian legislation with regard to the
prohi bition of torture.

76. There is a constitutional provision (art. 22, para. 19 (f) (iii))
designed to elimnate torture. 1t provides that no statenent made by a
det ai nee shall have any val ue as evidence unless nade in the presence of his
def endi ng counsel or of the prosecutor on duty at the tinme. |In practice, when

eval uating evidence, the courts attach no weight to statements nmade w t hout
those safeguards. The effect of that provision is strengthened by the fact
that during the phase of subm ssion of evidence, defence | awers may chal |l enge
statements made in circunstances where the requisite conditions are not net.

77. A difficulty in the application of that provision arises where the
i ndi vi dual s concerned do not have either a |lawer of own (for financia
reasons) or a defence counsel appointed by a court. As there are only
24 public defence counsel in the whole country, they have difficulty in
attending all cases of detention

78. Article 135 of the 1996 Constitution provides for the appointnent of
publi c defence counsel to safeguard the interests of indigenous communities,
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wor kers and persons w thout financial resources. In addition, Mnisteria
Deci sion No. 060 of 17 December 1997 provides for the establishnent of a
School for Prosecutors with its headquarters in Quito and branches in the
other districts of the country. It is hoped that as a result of these two
measures the nunbers of officials in the two categories will be increased and
the constraints nentioned earlier overcone.

79. Anot her factor which may help to elimnate torture in crimna

i nvestigations is the effective inplenmentation by the Ofice of the Public
Prosecutor of article 142 of the Constitution, according to which that office
is required to conduct prelimnary inquiries and pronote crimna

i nvestigations with the support of the judicial police. Wat happens in
practice is that the prosecutors nmerely sign reports drafted by the police
after the latter have questioned the detainee and forced himto state to the
prosecutor that he has signed his statenment w thout being subjected to any
physi cal or psychol ogi cal pressure.

80. A reformof the Basic Act to regulate the Ofice of the State
Procurator-General (R O 26, 19 March 1997) detached the O fice of the Public
Prosecutor fromit. The additional autonony given to the Ofice of the Public
Prosecutor has enabled it better to safeguard the interests, and the rights of
def ence, of society, and it can now conduct prelimnary inquiries and
pre-trial investigations with greater flexibility and i ndependence fromthe
State authorities. The reformhas also brought the judicial police under the
authority of the Ofice of the Public Prosecutor

81. According to information received fromthe latter, the public
prosecutors issued 11,502 reports during the second half of 1997. However,
even that figure proved inadequate in the |ight of the nunbers of crimna
cases before the country's courts. Utimately the School for Prosecutors wll
be extremely useful as a means of inproving the skills and efficiency of the
of ficials concerned.

82. Conpl aints of torture brought against police officers and nenbers of the
armed forces, like those relating to arbitrary deprivation of life and forced
di sappearances, have encountered the same obstacles as those nmentioned earlier
on account of the existence of special police and mlitary jurisdictions. 1In
sonme of those cases punishment could not be inflicted because the proceedi ngs
and penalties were extinguished by prescription on account of the protection
gi ven by those courts.

83. The nunbers of conplaints concerning torture and ill-treatment comm tted
by prison staff have increased on account of overcrowding in prisons.

Al t hough article 22 of the Code on the Execution of Sentences stipul ates that
di sci plinary measures shall consist solely of isolation at night, either

i ndi vidual ly (in maxi mum security prisons) or in honbgenous groups (in

medi um security prisons), together with fixed schedul es, regul ati on of rest
peri ods and indirect conmunication (in maxi mum security prisons) and

regul ation of visits (in mediumsecurity prisons), abuses are commtted in the
treatment of prisoners. There was even a case brought agai nst the Governnent
of Ecuador concerning the death of a prisoner due to blows inflicted by a
menber of the prison staff. Al that has been | earned fromthe ensuing
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i nvestigation is that the staff menber in question was disnm ssed in accordance
with article 114 of the Act concerning the Civil Service and Admi nistrative
Careers but that no crimnal proceedi ngs were brought against him

84. Prisoners in nedium and mnimumsecurity wings are generally allowed to
receive visitors. Prisoners in mninmmsecurity wings are allowed exeats;
these are regul ated and eval uat ed.

85. Cases have been observed of cruel treatment in schools inflicted by
teachers and of elderly persons in hospitals and centres designed for them
The Governnent hopes that these practices will dimnish follow ng the
establ i shnment of institutional conm ssions (in the educational sphere), which
will investigate such cases, and the effective inplenmentation of the

provi sions of the Elderly Persons Act (published in R O 806

6 Novenber 1991).

86. The National Plan for Human Rights sets as a priority objective the
reduction and elimnation of torture inflicted for purposes of police

i nvestigations (art, 4, para. 1, of the executive decree). This is to be
achi eved by reforms and progranmes and by changes in the | egal system and the
exi sting systenms of detention, investigation and inprisonment (art. 5,

para. 1, of the decree). It also contains a comrtnent by the Government to
ratify the Inter-Anerican Convention to Prevent and Punish Torture.

H Article 8
87. The report described in detail the provisions of domestic |egislation
prohi biting slavery, servitude and forced | abour and the difficulties
encountered in certain sectors vulnerable to exploitation, such as wonmen and

chil dren.

1. Forced | abour anpbng m nors

88. It should be stated that in practice many m nors are subjected to forced
servitude without any remuneration (especially in the rural sector) and are
forced to work wi thout pay on the |lands of other persons in exchange for board
and |l odging. In the urban sector, however, informal enploynent of mninors,

al t hough prohibited by |aw, has been observed; they are obliged to work ful
time and are unable to enjoy their earnings, which go to their parents or to
ot her individuals providing themw th board and | odging. Even night work by
m nors has becone a wi despread practice in the cities; this means that they
are exposed to ill-treatnent and sexual viol ence.

89. The National Institute for the Child and the Famly is the State
institution responsible for inplenenting government policies benefiting
mnors. As its tasks are based on the principles of the Convention on the
Rights of the Child relating to the exploitation of child |abour, it has

i npl enmented the Programme for the Protection and Educati on of Working
Children. The Mnistry of Social Welfare, the Social Emergencies |Investnent
Fund (FI SE) and non-governnental organizations are also active in this field.
One of the successes of this programme has been the establishment of the
National Conmmittee for the Progressive Eradication of Child Labour with
headquarters in Quito, which was created by Executive Decree No. 792 (R O,
7 Novenber 1997).
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90. One of the subjects which gave rise to major differences of opinion
during the sem nar at which the National Plan for Human Ri ghts was drafted was
precisely the subject of the abolition of child | abour. Sone NGOs were in
favour of abolition, but others were not; consequently, the necessary
consensus on the subject was not reached. However, the discussions did | ead
to the inclusion in article 16 of the executive decree of a statenment to the
effect that “Measures should be adopted for the regul ation and eventua
abolition of child | abour and for the protection of working adol escents and
young persons.” Article 18 also provides for concrete neasures to prevent
the exploitation of the |abour-power of mnors.

2. Wrk in penal establishnments

91. Article 22 of the Code on the Execution of Sentences provides that

sent enced persons shall be required to work in social rehabilitation centres.

I n maxi mum security prisons such work is common; it is regulated and performed
in groups of no nore than 20 persons. Work in nmediumsecurity prisons is
compul sory and regul ated and conprises vocational training. Wrk in

m ni mum security prisons is conpul sory and sel f-regul ated and conprises skil
upgradi ng and trai ni ng.

92. There is no know edge of conplaints of breaches of these rules. In
practice the prisoners performtheir work in workshops and training centres in
whi ch no distinction is made between maxi mum, medi um and m ni num security
prisoners on account of the lack of the infrastructure needed to bring the
prison facilities into line with the above-nentioned classification

3. O her forns of conpul sory service

93. The donestic | egal system provides for conpulsory mlitary service.
Such service is governed by duly regul ated procedures and requirements, and
must be performed by all male citizens after reaching age 18 (wonmen may be
called up if the needs of national defence justify such a step). There are
exenptions fromthis obligation; these include nmale youths who are famly
breadwi nners and have parents and younger brothers and sisters dependent on
them married nen while living with their wi ves; nmonks and priests;

handi capped persons; unsuitable persons (i.e., persons suffering from poor
physi cal or nmental health), persons held in prison; and persons residing
abr oad.

94. The El ections Act requires that citizens of both sexes over age 18 may
be required, as a civic obligation to be discharged without fee, to form part
of the staff of polling stations during elections; they my al so be required
to count ball ot papers.

. Article 9

95. Paragraphs 1 and 2 of this article, concerning |liberty and security of
person, were fully analysed in the fourth report. As regards paragraph 3, the
report indicated the tine [imts within which a detainee: (a) nust be brought
before a judge to be charged (48 hours); and (b) may be held in pre-tria
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detention (preventive custody). The law stipulates that the latter form of
detention may continue until evidence is submtted by the prosecutor and the
defence; it ends with an order to continue or to file the case.

96. It should be added that pre-trial detention orders are not issued when
the of fence concerned is punishable by a prison sentence not exceedi ng

one year in duration (Code of Crimnal Procedure, art. 179) and, if the

of fence concerned is punishable by inprisonnent, where the person charged
offers a surety, which may be in the formof a noney deposit, a bond or a lien
on i movabl e assets (art. 180 of the Code). Cases where repetition of a
previously conmtted offence is alleged are excepted; sureties are not

adm tted.

97. In practice requirenent that individuals must be brought before a judge
within 48 hours following their arrest is conplied with inconsistently. In
cases of ordinary offences the necessary steps are taken immedi ately. On the
ot her hand, where offences relating to drug trafficking are involved, weeks
may el apse before the detainee is brought before a judge owi ng to extensions
in the duration of police inquiries. Another factor which makes conpliance
with the rule difficult in many cases is that individuals who are suspected of
of fences of this kind are arrested in |arge-scale raids together with other
persons, and the opening of the trial proceedings begins at the sanme tinme for
all of them

98. The nost serious difficulty met by the Government with regard to
preventive detention is the general failure to conply with the tine limts
mentioned above. The result is that non-conpliance has becone the genera
rule rather than the exception as required by the Covenant. The nmgjority of
the cases of violations of human rights brought against Ecuador during the

| ast few years, particularly before the regional international organizations,
relate to cases of preventive detention which has becone indefinite detention
pending a firmdecision which is not taken; in practice this inplies periods
of detention of up to five to six years. Wen a reasonabl e period of
preventive detention has been conpleted, the courts frequently refuse to

rel ease detai nees because the only precautionary neasure they trust to ensure
the presence of the detainee at the trial is a nmoney deposit. This facility
is only available to detainees with financial resources; thus this possibility
of ending their preventive detention is denied to persons w thout sufficient
means. The nost serious cases arise in connection with drug trafficking

of fences, since the relevant |egislation debars detainees in this category
fromoffering the surety referred to in article 180 of the Code of Crinmni nal
Procedure.

99. The m strust shown by the courts in other measures guaranteeing the
appearance of the defendant is partly due to the lack of an infrastructure in
the police forces which will enable themto keep watch over the persons
concerned and prevent them from abscondi ng and subsequently escaping trial

100. In addition, the current crisis in the adm nistration of justice - which
is due not only to financial considerations, as has frequently been alleged as
a justification for the slow pace of handling of cases, but also to al npst
general corruption anong judges and enployees in the judiciary - is having

a direct effect on the speed (or rather, |ack of speed) of judicia
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i nvestigations and, ultimtely, on conpliance with the statutory tine limts,
particularly those relating to preventive detention. There are cases of
pre-trial investigations (the first stage in proceedings on a case) which
linger on for two or three years, even though the law requires themto be
conpleted within a maxi mum of 60 days. |If at the end of that period reliable
el ements of proof of guilt have not been found, the judge is required to

di sm ss the case and rel ease the defendants.

101. Another factor which worsens further the situation of defendants is the
fact that in cases of drug trafficking offences, once the pre-tria

i nvestigati on stage has been conpleted by a decision to disniss the case or to
recomend a sentence, that decision nust be referred to higher courts, which
are equally contam nated by corruption and negligence. This gives rise to yet
further delays in the discharging or sentencing of defendants.

102. However, certain advances have been made in Ecuadorian |egislation
designed to reduce the duration of preventive detention. |In the fourth report
menti on was made of reforms in the Penal Code (Act 05, RO 22

9 Septenber 1992) which to sonme extent have reduced overcrowding in the
prisons, which was directly and precisely due to the indefinite character of
preventive detention. The Act added four new and unnunmbered articles to
article 114 of the Penal Code, which dealt with the extinction and
prescription of proceedings and penalties. These articles are facilitating
the rel ease of individuals who have spent a long tine in provisional detention
wi t hout any proceedi ngs having been initiated or any penal sentence inflicted.
To that end the new articles provide that persons who have been detained for a
period equal to or greater than one third of the maxi mum peri od of sentence
for the offence in respect of which they are being detained shall immediately
be released by the courts. These reforns excluded fromtheir inplenmentation
persons detained in respect of offences nentioned in the Narcotic and
Psychotropi ¢ Substances Act. The situation was eased when that exclusion was
tenporarily set aside by the Constitutional Court in December 1997 (R O 222
24 Decenber 1997) on the grounds that it was discrimnatory. It is hoped that
foll owing that constitutional suspension persons detained in respect of drug
trafficking who have spent nore than the | egal period in prison will be

rel eased on the sanme terns as persons charged with ordinary offences. This
has in fact been the case.

103. In addition, on 17 May 1996 article 33 of the Code on the Execution of
Sentences was anended to enable i nmates, whether sentenced or not, who during
the period of their sentence or detention have been of good behavi our and
shown interest in their rehabilitation to obtain automatic reductions in their
sentences equivalent to 180 days for every year which had el apsed since their
adm ssion, to be granted conpul sorily and automatically by the Nationa
Director of Rehabilitation. According to information received fromthat
directorate, the adoption of that provision resulted during 1997 in reductions
of the sentences of 2,900 inmates (25 per cent of the country's total prison
popul ati on).

104. Furthernore, article 37 of the Code was anended to empower governors of
prisons and provisional detention centres to refuse to admt individuals

Wi t hout a detention warrant or an inprisonnent order, and also to rel ease

i medi ately citizens whose detention has not been | egalized within 48 hours,
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with an obligation to report the fact to the conpetent courts. Failure by a
prison governor to conply with that provision can give rise to civil, crimna
and administrative liability. The application of this provision is restricted
inthat it is not applicable to persons charged with drug trafficking

of f ences.

105. An amendnment was al so made to the Narcotic and Psychotropic Substances
Act (art. 105, second paragraph, R O 173, 15 Cctober 1997). The anendnent
provi des that drug addicts or consumers apprehended i n possession of narcotic
or psychotropi c substances for their personal consunption shall be deened to

be ill and may not be detained in a prison, but instead nust be sent to a
health centre for rehabilitation treatnent. |In view of its special nature,
the new provision will have retroactive effect. There have been many cases of

drug addi cts who have spent nore tinme than prescribed by the law in prison
owi ng to extensions of their preventive detention on the grounds that they
were subject to the exclusions contained in narcotics |legislation. According
to information supplied by the Narcotic and Psychotropic Substances Board, a
programe of physical and nental rehabilitation of drug addicts in prison has
been | aunched in cooperation with the judiciary. It hoped that the amendment,
together with this programre, will permt the rel ease of some 3,000 consuners.
Since the anmendnment is retroactive, it can also benefit drug addicts and
apprehended before its adoption.

106. The Ofice of the Public Prosecutor has al so proposed a reformto
article 119 of the Constitution to require judicial decisions and sentences to
be handed down in strict chronological order with a view to speeding up the
handl i ng of cases.

107. The subject of conpensation for persons illegally detained or inprisoned
has been dealt with in detail in section IIl1.C. of this report.

108. The National Plan for Human Rights also provides (in art. 4, para. 2, of
the executive decree) for the “application of the favor libertatis principle,
under which a court will refrain fromordering deprivation of liberty except

i n exceptional cases where there is an inmnent risk that the person charged
wi || abscond or where that neasure is necessary to determne the truth of the
charges and to avoid the destruction of evidence”

J. Article 10

109. The fourth report described in detail the provisions of domestic

| egi sl ati on governing the prison systemin Ecuador; it also nentioned certain
shortcom ngs and difficulties as well as advances in the field of
rehabilitation achi eved under progranmes for prisoners conducted by

non- gover nment al organi zati ons. Since paragraph 2 (a) of article 10

di stingui shes, anong persons deprived of their |iberty, between accused and
convicted persons as regards the type of inprisonnent, reference is nmade to
the earlier sections on article 7 (concerning torture) and article 9
(concerning persons deprived of liberty). The follow ng section exani nes
certain elenments restricting inplenmentati on of paragraph 2 of this article
with regard to accused and convicted persons.
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1. Segregation of accused from convicted persons

110. Owing to a lack of financial resources, the country's prisons do not
have an infrastructure sufficient to pernmit the provision of separate premn ses
for accused and convicted persons, bearing in mnd the fact that the forner
are presuned to be innocent until an executory sentence has been inflicted.
Only persons in provisional detention are housed separately fromthe other
prisoners. Even the provision of the Code on the Execution of Sentences which
provi des for the establishnment of separate maxi num, nmedium and

m ni mum security prisons is not applied on account of these financia
difficulties. The situation is worsened by the overcrowding in provisions

whi ch, notw thstanding the nost recent reforns, still exist.

111. The national censuses of the prison population carried out in 1993 and
1995 by the Suprene Court of Justice and the National Directorate for Socia
Rehabilitation resulted in the release of |arge nunmbers of prisoners under the
reform ng provisions attached to article 114 of the Crim nal Code nentioned
above. The process was assisted by NGOs foll ow ng-up on proceedings. The
measure benefited not only persons who had been in detention for the period of
the maxi mum penalty or |onger, but also persons in respect of whomno | ega
detention order had been issued and persons whose sentences had been reduced
for good behavi our.

112. Follow ng these rel eases, the National Directorate for Socia

Rehabi litati on began redesi gning and expandi ng a nunber of prisons. For
instance, in the city of Portoviejo a new prison with nodern installations has
been built with a capacity of over 600 persons. New buil dings have al so been
built in the prisons at Tulcan, |barra, Azogues, Cuenca, Esneral das, Machal a,
Tena and Quevedo, and the buildings in the prisons of Quito and Guayaquil have
been renovat ed.

113. As regards the treatnent of inmates, reference is made to the section on
article 7 inasmuch as the |aw permts prisoners in nedium and

m ni mum security prisons to receive visits fromfam |y nenbers and the
granting of controlled exeats to inmates of m ni mum security prisons.

114. In 1997 the CGovernnment decided to increase the food budget for prisoners
and to inprove the preparation of food.

115. In the annex to the decree (p. 12) the National Plan requires the

i ntroduction of a process of classification and |ocation according to whether
t he persons concerned are accused or convicted and according to the type of
of fence, but w thout any preferential treatnent being granted. 1In this
connection the Inter-Anerican Comm ssion on Human Ri ghts has observed t hat
speci al prisons have been constructed in Ecuador for members of the Nationa
Police follow ng the sentencing of the police officers inmplicated in the

di sappearance and death of the Restrepo brothers. Now that the Plan has been
approved neasures will have to be taken to open these prisons to other
det ai nees wi t hout discrimnation

116. As regards social reintegration, the Plan | ays an obligation on the
Government to give assistance to an individual even after his release; to
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resort to alternative types of penalty as neans of punishnent; and i medi ately
to adapt the prison structure to enable prisoners to live in hygienic and
heal t hy conditi ons.

2. Treat nent of delinquent juveniles

117. In both law and practice, juveniles are segregated from adults, during
both trial proceedings and the serving of sentences. There are detention
centres reserved exclusively for delinquent juveniles, and cases of
ill-treatnment of inmates occur in those centres just as in prisons for adults.

118. Under the nost recent refornms adopted by the National Constituent
Assenbly, the | egal services dealing with juveniles have been transferred from
the Executive (Mnistry of Social Wlfare) to the judiciary. This inplies
that judges in juvenile courts will be appointed and supervi sed by the Suprene
Court of Justice. The departnment will be a specialized one and subject to the
rel evant regul ati ons.

119. For further information on this subject the Commttee is referred to the
Boletin Estadistico del Sistema Penitenciaria Ecuadoriano for the year 1997
appended to this report.

K. Articles 12 and 13

120. The information on these articles supplenenting that contained in the
fourth report will be found in section I11.B.2 of this report.

L. Article 14
121. As regards the adm nistration of justice in Ecuador, it is considered
i mportant to provide information additional to that given in the fourth report

showing the difficulties and the progress made in that field.

1. Depoliticization of justice

122. One of the principal causes of the violations of human rights within the
meani ng of paragraph 1 of this article was the problem of al nost generalized
corruption and negligence in the handling of cases observed in earlier

par agraphs. The npst recent appointnents of judges in the Supreme Court of
Justice were effected in 1997, not by Congress but by a special conm ssion
made up of representatives of different sections of civil society and of the
State. That Comm ssion evaluated the short lists submtted by all the sectors
of the country, in consequence of which it appointed 31 judges, all of them

hi ghly qualified and i ndependent of political parties. These judges wll
remain in office for indefinite periods and may be renoved only if they commt
breaches of the | aw or constitutional provisions. This objective was achieved
by decision of the citizens as expressed in the referendumheld in 1997. To
give the judges of the Suprene Court greater independence, the nost recent
constitutional reforns (in April 1998) provided that they were to be appointed
for life.

123. Another result of the May 1997 referendum was the establishnment of the
Nat i onal Council of the Judiciary. The Council will be an autononous body
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with responsibility for the adm nistrati on and governance of the judiciary;
its functions will include the appoi ntnent of judges in |ower-level courts and
tribunals and the inposition of disciplinary sanctions on all judges who
conmit breaches of the law. This should help to reduce corruption within the
judiciary and enable judges in courts and tribunals to devote thensel ves
exclusively to the adm nistration of justice, to the exclusion of

adm nistrative matters. The conposition and functions of the Council are laid
down in the basic Act establishing it, which was approved by Congress on

8 January 1998 and accepted by the Executive on 23 January of the sane year

124. The National Plan goes further than the above-nentioned Act; the annex
to the decree (p. 13) contains the follow ng passage: “The State undertakes
to furnish, in respect of the National Council of the Judiciary, a generally
acceptabl e, denocratic and participative Act defining its functions, which
shall include the appointnment of all judges, including police, mlitary and
juvenile court judges.”

125. To ensure the conpl ete i ndependence of the Council, steps have been
taken to depoliticize it and safeguard it fromthe influence of power groups
or political parties. To that end article 2 of the basic Act nentioned
earlier provides that its nenbership shall consist of the President of the
Suprene Court of Justice and seven nenbers appointed by the Court in plenary
session and consisting of the followi ng: three nmenbers, none of whom shall be
menbers of the Court itself, selected by the Court in plenary session; one

sel ected by the judges of the district adm nistrative tribunals and the higher
courts; one selected by the deans of the faculties of |law of the universities
recogni zed by the National Council of Universities and Technical Coll eges
(CONUEP) and one by the Presidents of the Ecuadorian Col | eges of Advocates.

126. The npst recent constitutional reforns approved by the National Assenbly
provide for jurisdictional unity; in other words, every judge nust be a nenber
of the judiciary. To avoid discrimnation and to ensure equality of al
persons appearing before tribunals and courts, as required by paragraph 1 of
this article of the Covenant, administrative tribunal judges are to be
abol i shed. Previously cases affecting individuals were not treated with

i ndependence or inpartiality, since there were judges accountable to the
Executi ve.

2. Speci al _courts

127. In Ecuador trials of civilians by mlitary or police courts are

prohi bited by law. However, as nentioned earlier, the difficulties arising in
connection with the special courts, to which reference was made earlier in
this report in section I11.G 1 (for exanple, the lack of inpartiality and

i ndependence within the mlitary and police authorities), have in sonme cases
given rise to impunity. Moreover, since there are no tribunals independent of
the organs of State, nmenbers of the armed and police forces thensel ves have
been subjected to discrimnatory trial proceedings and bi ased sentences.

128. In this connection the National Plan (p. 14 of the annex to the decree,
on the subject of the judiciary) provides that “the Governnent of Ecuador
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shall require the enforcenment of the constitutional provisions relating to
ordinary crimes where these are commtted by officers responsible for public
order; trials in such cases shall be conducted by the ordinary judiciary”.

3. Strengthening of the system of oral hearings

129. Before the constitutional refornms of April 1998 oral hearings took place
only in crimnal trials at public hearings conducted before a crimnal court.
The absence of oral hearings during the other stages of trial proceedings
(such as pre-trial investigation) and in civil cases made for the devel opnent
of corruption in the judiciary, since everything had to be put down in witing
and the docunents prepared by officials of the judiciary, the majority of whom
hol d up proceedi ngs unless they receive a bribe or other financial reward for
every docunent they transmt. The reformw || be introduced over a four-year
period, the ultimte aimbeing the achievenent of the necessary infrastructure
for proceedings to be conducted orally; this will permt a substantia
reduction in the level of corruption in the judiciary. The reforns also
provide for the introduction of juries and of private mediation or arbitration
bodies in order to reduce the nunber of disputed civil cases and to establish
non- contenti ous machinery for the settlenent of disputes. To this end, posts
of “judges of the peace” have been created to hear conplaints at |ocal |evel,
thus meking it unnecessary for the proceedings to go forward to the judiciary
and i ncrease the numbers of pending cases.

4. Public nature of proceedings

130. Proceedings and sentences are still public except in cases of crinmes and
of fences involving juveniles, sexual crimes and crines endangering nationa
security, as required by article 14 of the Covenant. Wth the extension of

oral hearings the public character of proceedings will be strengthened stil
further; however, those proceedings may not be transmtted by the
comuni cation nmedia or recorded by persons not concerned in the trial. This

wi |l avert an undesirabl e phenonenon whi ch has energed in Ecuadori an society
and runs counter to the presunption of innocence, nanely the “parallel trials”
conducted in advance by the nedia.

5. The presunption of innocence

131. In practice this fundanental principle is recognized by the majority of
courts, which refrain fromsentencing in the absence of reliable evidence of
crimnal liability.

6. The judicial safequards nentioned in paragraph 3 of article 14

132. The fourth report states that the judicial safeguards required under
article 14 of the Covenant are fully incorporated into donestic |egislation.
In practice, however, sone of themare not conplied with on account of the

| ack of financial resources available for the adm nistration of justice. For
i nstance, an individual may not have enough noney to be able to pay an
interpreter or a | awer; but the nunmber of expert interpreters or publicly
appoi nted defenders are so few in nunber that they are unable to attend al
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trials where this is the case. The safeguard to the effect that no person is
conpelled to testify against hinmself or to confess guilt cannot be guaranteed
where the investigating officials have resorted to torture. A few cases have
been brought against the Government of Ecuador alleging that the police, after
torturing a detainee during the inquiries preceding the pre-tria

i nvestigation, have forced himto sign a confession of guilt. It is hoped
that the reforns already nentioned and designed to eradicate torture wll
permt the full enforcement of this safeguard. The freedom of advocates to
practice their profession is fully guaranteed in |law and in practice.

133. The mechanisnms for the provision of conpensation required under
paragraph 6 of article 14 were anal ysed earlier

134. Wth a view to reducing and elimnating corruption within the country,
the Constitutional Assenbly adopted provisions nmaking acts of corruption
relating to msuse of State funds by pecul ation, extortion, bribery and
illicit enrichment inprescriptible as regards both |egal action and penalties.
The proceedings will continue until the persons concerned have been
apprehended; they may be tried - particularly those who abscond - in absenti a,
thus preventing inpunity. In addition, it was decided that officials el ected
by popul ar vote nmust, as a prior condition for their entry into office, make
sworn declarations of their active and passive assets at the beginning and end
of their periods of office and all ow banking secrecy to be lifted.

135. The Anti-Corruption Conm ssion was created in March 1997; it was
established in its definitive formby the National Assenbly. It will begin
its work on 10 August 1998 with the appointnment of the Comrittee on Civic
Control of Corruption. It has seven nenbers, to be appointed by the new
Presi dent of the Republic by executive decree; they will be selected from
short lists submitted by civil society and State entities. Its
responsibilities will be the sane as previously, nanely the receipt of

conpl aints and the conduct of inquiries concerning cases of corruption and
publication of the results thereof.

M  Article 15

136. The fourth report describes in detail the provisions in donestic

| egislation relating to the non-retroactivity of crimnal |aws and all ow ng
of fenders to benefit fromlaws inposing lighter penalties once they have been
promul gat ed

137. In practice the courts conmply fully with these principles; first, for
exanpl e, the adoption of subsequent |egislation nore favourable to offenders
has brought about the rel ease of a nunber of individuals awaiting trial or
serving sentences. This has been the case with the reformof the Drugs Act,
under which drug addicts are no | onger considered as delinquents but as

i ndi vi dual s needi ng treatment.

138. As was seen earlier in connection with article 4 of the Covenant, these
constitutional guarantees cannot be suspended by declarations of a state of
emer gency.
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N. Article 17

1. Arbitrary and unlawful interference

139. The fourth report anal yses the provisions safeguarding individuals
against interference in their private lives. However, a distinction nust be
made between the illegal interferences commtted by private individuals as
well as State officials and involving failure to conply with the requirenments
of the Constitution and the |aw (generally relating to authorization froma
conpetent judge) and ot her exceptional cases where such authorization is not
required, such as flagrante delicto, prevention of the conm ssion of a crine
or in cases of force majeure as fire, flood, etc. Arbitrary interferences are
t hose whi ch, although authorized by the conpetent judge or in line with | ega
requi rements, are executed in an abusive fashion and, ultimately, are not in
line with the provisions of the Covenant.

2. Inviolability of the hone

140. Ecuadorian | aw defines the home as the place where an individua
habitually resides or carries on his business.

141. The fourth report describes the | egal provisions protecting that
inviolability. 1In practice, however, there have been isol ated cases of
breaches of the inviolability of the hone which were not only illegal but also
arbitrary. Mst of those incidents were conmtted by officers of the Nationa
Police, either in searches for delinquents or for purposes of making
inquiries. These breaches of the Covenant arise fromthe fact that

article 203 of the Code of Crim nal Procedure, relating to searches, is not
clearly interpreted by police officers. For instance, to undertake a search
for a delinquent which originates in a report that the person concerned is in
a particular house, a |egal authorization issued by the conpetent judge nust
be obtai ned, and that authorization nust contain an order for preventive
detention, unless the person concerned has conmitted a crine or offence in
open view, or is commtting a crinme or offence inside the house, with a view
to assisting the victins. The increase in delinquency in the country has
given rise to arbitrary acts of this type. The degree of arbitrariness was
even greater when under previous regines the arned forces were authorized to
perform police functions. However, the present Government has rescinded that
aut hori zation.

142. In this connection the National Plan for Human Ri ghts requires the armed
forces of Ecuador to refrain fromexercising police functions within civi
soci ety except under a state of energency.

143. Reports have al so been received of isolated cases in which the Nationa
Pol i ce has raided homes without obtaining appropriate court orders for

pur poses of harassnment or persecution of citizens who have reported
irregularities conmtted by individual police officers.

144. As was nentioned in section Il11.C, concerning rights and renedies in
I aw, violations of these rights can be reported through the machinery
mentioned in that section, both in peacetine and in tinmes of energency. In

practice, the persons concerned have had recourse to that machinery.
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3. Inviolability of correspondence

145. As a rule the reports strictly apply the constitutional provisions
concerning the inviolability of correspondence, principally by refusing to
admt docunments obtained in violation of those rights as evidence in
contentious proceedi ngs.

146. Wth the creation of the constitutional renmedy of habeas data, which was
anal ysed in detail in section IIl.C of this report, it is intended that
citizens should be able to have recourse to the courts or to the Orbudsman to
report violations of that right, both in peacetime and under states of

emer gency.

147. The personal data of every Ecuadorian citizen - namely the data strictly
necessary to establish his or her parentage, date of birth and civil status -
are stored at the civil identification and registration centres. As stated
earlier, article 30 of the Constitution establishes the right of access of
every individual to data or information concerning himor her held by public
or private bodies and the right to know the purpose for which it is kept and
the use made of it. An individual nmay al so request the conpetent court or
official to update, rectify, strike out or annul data or information which is
erroneous or unlawfully affects his or her rights.

O Article 18

148. In addition to the information on the contents of this article provided
in the fourth report, it is inmportant to nmention that domestic |egislation
does not all ow suspensi on of freedom of conscience and religion in any manner
what soever, even during states of emergency. This is true of both the
absolute freedomto have a religion and of the freedomto manifest it in
public or private

149. Ecuador has, through the appropriate |legal machinery (Mnistry of the
Interior, by mnisterial decision), recognized the existence of religions

ot her than the dom nant religion (Roman Catholicism, such as the Evangeli cal
Protestant, Orthodox, Buddhist and Islamc faiths. 1t has also recognized
certain variants of those religions, known as “sects”. Menbers of those
faiths have full freedom in law and in practice, to practise them either by
usi ng pl aces of worship or by publicizing their beliefs in witing.

150. The Constitution also allows parents to choose whether their children
shall or shall not receive a religious education. In practice this right is
applied fully, since parents register their children in the religious or |ay
institutions of their choice.

P. Article 19

151. Freedom of expression is one of the constitutional guarantees which may
be suspended under a state of emergency. However, as stated earlier, even
during those special periods citizens and the comuni cati on nedi a have had
full freedomto dissem nate knowl edge of events. CObviously, the comrunication
medi a respect the limtations on that right - relating to national security
and public order and norals - laid down in the Constitution and the | aws.
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152. I n Ecuador the profession of journalist is exercised openly and with
little restriction. The numbers of printed, radio and television nmedia in the
country are high in relation to the nunmber of inhabitants, and those nedia
reflect all political, econom c and social opinions held within the country
and abroad. There are also foreign newspapers and nmagazi nes, and, thanks to
technol ogi cal progress, any ordinary citizen can obtain satellite access to
tel evi sion channels in various countries of the world. Ecuadorian journalists
have conplete freedomto seek and receive the information necessary for their
wor k, both inside and outside the country. The incorporation of the Internet
into television, radio and printed nmedia systens has opened the possibility of
even broader access. Foreign journalists also performtheir work in conplete
freedomin Ecuador.

153. I n Ecuador nobody is persecuted for his political opinions. Both

civil society and the conmunication nmedia bring strong noral pressure to bear
on the institutions of State when the latter violate the law, particularly by
acts of corruption and abuses of power. This pressure has, for exanple,
enabl ed cases of violations of human rights to be extensively comented on and
has, ultimtely, brought about their investigation and solution through that
freedom of expression. The pressure of public opinion has also brought about
the resignation, not only of mnisters, but also of a Vice-President and a
Presi dent of the Republic, for breaches of the | aw and abuses of power.

Q Article 21

154. In addition to what is stated in the fourth report it is inportant to
explain that in Ecuador no authorization to exercise the right of peacefu
denonstration or assenbly is required from any body whatsoever. Citizens
denonstrate freely in the streets and in public places. The police have been
instructed not to put a stop to such events unless, and only unless, they
become vi ol ent and degenerate into acts of vandalism Suppression, when it
does occur, is effected by appropriate neans. Cases of violent suppression in
which firearnms have been used are rare. Such cases have been investi gated,
and their negative consequences were found to be due to accident rather than
intent. However, conplaints have been | odged in cases of detention for
vandalismin which during the investigation process police officers used
torture as a means of obtaining statenents.

155. It should be nentioned that the right of peaceful assembly is in fact
suspended during states of emergency. This may be the reason why previous
Governnments resorted to declaring states of energency with such facility,
nanely with a viewto preventing the citizens from denonstrating publicly.

R Article 22

156. I n Ecuador social organizations are approved by the mnistry with
conpetence for the sector of social activity in which each association is

i nvol ved. The procedure is brief and reasonably flexible. Al that is
required is that the statutes of the association should be in line with its
ai ms and purposes and approved by mnisterial decision



CCPR/ C/ 84/ Add. 8
page 36

157. The National Plan for Human Ri ghts contains a special section on
“citizen participation” (p. 15 of the annex to the decree). In that section

t he Government of Ecuador undertakes to “guarantee participation in public
affairs by civil society, and especially by popul ar and non-governnenta

organi zations; to receive proposals relating to econom c, social and cultura
policies and the security of the citizen which seek to defend human rights,
and to channel petitions submtted by those organizations relating to cases of
i ndi vi dual and col |l ective violations of human rights”.

158. The Political Parties Act contains provisions permtting the
establishnment of political parties without major restrictions; those
restrictions include the requirement of a set nunber of signatures of citizens
approving its creation and the setting down of concrete ideologies. 1In
addition, during recent years groups of independent persons, known as “socia
movement s” and not adhering to any specific party doctrine, have been
established in Ecuador. The only restriction on the formation of politica
parties is that if a particular party fails to obtain a specified nunber of
votes in two successive elections it nust be dissolved. This ruleis a
consequence of a restrictive economc policy followed by the State, since the
| atter cannot furnish State resources to political groups which do not enjoy
suf ficient popul ar acceptance.

159. The political parties pursue their propaganda activities in Ecuador
openly and wi thout being subject to nmajor restrictions.

160. The right of free association may not be suspended, even when a state of
energency is in force.

S. Article 23

161. As regards rights pertaining to the famly and to marri age, certain
items of information in addition to that submtted in the fourth report need
to be provided here.

162. Wth regard to de facto unions, the | aw guarantees equality of rights
for the cohabitants and for children born during such unions. |n other words,
children born within a de facto uni on now have the sanme rights as children
born in wedl ock. When the Act regulating unions of this type was promnul gated,
t he nunber of applications for recognition of paternity, affiliation, alinony,
i nheritance rights, etc, increased. Before the pronul gation of that Act,
patri archal Ecuadorian society did not recognize the rights of children born
in unions which were not deened to be civil marriages.

163. In Ecuadorian legislation there are reasonable restrictions on the
contracting of marriage, even where the contracting parties express their free
and full consent. These include inpossibility to contract marriage on grounds
of legal incompatibility (the insane, deaf nutes who cannot comrunicate in
writing and persons who have not reached puberty or are under age 12 (for a
girl) or 14 (for a boy)) and on grounds of kinship (first and second degree of
consanguinity and first degree of affinity, i.e. marriage with parents,

chil dren, grandparents, grandchildren, brothers, sisters, parents-in-law and
sons- and daughters-in-1aw).
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164. In Ecuador there is full freedomto marry through a civil or religious
cerenony. Religious marriages, unlike civil marriages, do not have to be
regi stered; but the churches do register themas a nmeans of verifying their
menber shi p.

165. There is no element of conpulsion in famly planning policies. In
practice, however, sonme of themare discrimnatory, mainly because Ecuadori an
soci ety requires the womman, but not the man, to undergo contraceptive
treatment, which is often painful and harnful to the woman's heal th.

166. Ecuador has pronoted the reuniting of famlies consisting of Ecuadorian
and foreign nationals for economc or political reasons. |In the latter case
the regul ati ons concerning refugees in Ecuador permt such reunification
provi ded that the consular requirenents in the different countries are
conplied wth.

167. As regards equality of rights of spouses during marriage and foll ow ng
its dissolution, article 8 of the Constitution stipulates that “neither
marriage nor its dissolution shall change the nationality of the spouses”.
Consequently, neither spouse loses his or her nationality on account of

marri age or divorce.

168. As regards the use by a woman of her maiden name, she is required to
take the name of her husband, on social rather than | egal grounds. However,
in recent years this practice has fallen into disuse, particularly anmong the
new generations of professional wonen.

169. Notwi thstanding the stipulations of the Constitution and the Civil Code,
in practice equality in marriage is still a distant goal, particularly as
regards the adm nistration of the household and its assets and j oi nt

deci si on- maki ng concerni ng the education of children and all other aspects of
marriage. This is particularly true in households in which the woman has not
recei ved any vocational training, devotes herself exclusively to |ooking after
t he house and the children and is consequently financially dependent on her
husband. It is hoped that the nost recent refornms will bring about not only
progress in legislation but also a cultural advance in the field of

mat ri noni al questions.

T. Article 24

170. As regards the civil rights of children, sonme advances nmade in
Ecuadori an donestic | egislation and sonme difficulties other than those already
referred to in the fourth report should be nmentioned here.

171. In articles 8, 10, 14 and 23 of the Covenant certain problens relating
to paragraph 1 of article 24 were covered. These included the segregation of
juvenile delinquents fromadults, as regards both trial and rehabilitation
the non-publication of judgements or other matters concerning juveniles, in
pursuance of the principle of the higher interest of the child; the
exploitation of the | abour-power of mnors and the nechani sms which the
Government is promoting; and the equality of civil, filiation and inheritance
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rights of children born in and out of wedl ock. All these provisions are
evi dence of the recognition in law that children nust be guaranteed greater
protection than that extended to adults.

172. The fourth report described in detail the | egal provisions protecting
children in Ecuador in accordance with the Convention on the Rights of the
Child and article 24 of the Covenant. |In practice these provisions are far
from being conplied with for the econonmic and social reasons already described
in the fourth report. Children living in extreme poverty in Ecuador stil

have their | abour-power exploited; they are margi nalized and used for
prostitution, the sale of organs and drug trafficking; nost of them have
dropped out of school or are illiterate. They are even exploited as |abour
and physically and norally ill-treated by their own parents. Although the Act
Prohi biti ng Viol ence agai nst Wonmen and the Family has laid down certain rights
and safeguards for wonmen and children, the ill-treatnment of children has not
ceased, and to some extent society deliberately overlooks the fact that
parents are ill-treating their own children. The reasons for the
ill-treatnment of children derive from poverty and econonmi c constraints
burdening the famly unit, ill-treatnent of one spouse by the other and other
cultural problenms such as that of respect for one's elders. Reports of
ill-treatnent of children are extrenely rare, on the grounds that famly
matters are deened to be exclusively “private matters”. The latter
consideration has made it difficult to punish parents by the restriction or
deprivation of parental authority or by penal sentences, as required by the
rel evant |egislation.

173. The freedons of expression and religious belief of children are
restricted by the ill-treatment they suffer and by the fact that parents
i npose their own beliefs and convictions.

174. Ecuador's initial report on the Convention on the R ghts of the Child
(CRC/ 3/ Add. 44) contains the foll owi ng passage: “Ecuador possesses a body of
law to protect the rights of children that contrasts sharply with an actua
situation in which all the guarantees for their realization do not exist. The
i mpl enmentation of the | aw encounters obstacles of a social, econom c and
political nature which inpede the full observance of children's rights.”

175. Even so, the latest neasures taken in areas of concern to children
reflect the recent devel opment of a social novenent seeking to pronote their
welfare. Its activities have given rise to significant advances benefiting
children. For instance, an inter-institutional group has been forned

consi sting of the Permanent Forum of Organizations for and with Boys, Grls
and Adol escents; the Working Boys' Programre; Pro Justitia; The Nationa
Institute for Children and the Famly; The Mnistry of Social Wl fare; Defence
for Children International - Ecuador; The National Council for the
Moder ni zati on of the State; and UNICEF. The creation of this body has enabl ed
a discussion to begin on the new institutional structure for children in the
country; for the responsible bodies within the existing structure have
suffered fromthe sane defects as other State entities, such as corruption
inefficiency and |l ack of creativity.
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176. The National Institute for Children and the Fam |y, together with other
entities of the State (such as the Mnistry of Social Wl fare) and of civi
soci ety, has prepared a number of programes designed to reduce the incidence
of practices which violate the rights of children. These programres are as
fol | ows:

- Citizens' Action for the Pronotion of Kindness

- Protecti on and Education for Wrking Children

- Gowing up with our Children

- Vol unteers for Children and the Famly

- Devel opnent Centres for Small Children

- Mutual A d Medical Action

- Informati on Network on Children and the Famly

- O fice of the Defender of Children and Juveniles
177. The O fice of the Defender of Children and Juveniles is a standing,
aut ononous, representative and non-jurisdictional mnunicipal body which
through the exercise of a public authority, adopts adm nistrative neasures to
promote the rights of boys, girls and juveniles and to enforce their
i npl enentation and restoration. The menbers of these offices are persons
denocratically elected by civil society and formally appointed by the mayor or
t he president of each canton. Their task is to enforce, safeguard, defend,
pronote and supervise rights, adopting an integrated and indivisible approach

They will give advice and gui dance on the rights of children and on the
nmechani sns avail able to enforce both their observance and their restoration

They will use non-judicial nethods to settle cases in which boys, girls and
juveniles are at risk or have had their rights violated. To that end they
wi |l have recourse to the specialized public or private services providing

care in each locality (medical and psychol ogical care, |egal and socia
assi stance, etc.).

178. The National Plan for Human Rights, in article 18 of the executive
decree, provides for “concrete action to nobilize public opinion with a view
to establishing a new cultural nodel favourable to boys, girls and juveniles
in order to prevent illicit trafficking in mnors and in their organs, illega
adoptions, child and juvenile prostitution, exploitation of |abour-power and
drug use”.

179. The latest constitutional reforms, adopted in April 1998 and which will
cone into force next August, give high priority to the rights of children
recogni zing themas citizens and protecting four categories of rights, namely
rights relating to survival (life, health, adequate standard of living, socia
security); rights relating to devel opnent (education, culture, etc.); civi
rights (preservation of the child' s identity, name and nationality, its right
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not to be separated fromits parents and the right to enjoy special protection
against all forms of exploitation and cruelty); and participatory rights
(freedom of thought, expression, conscience and religion, the right to be
consul ted and the rights of free association and peaceful assenbly).

180. These provisions give mnors equality of rights with adults. Their
i npl enmentation is a challenge for the Governnment of Ecuador

U Article 26

181. In the field of non-discrimnation some progress has been achi eved which
deserves consi deration

1. Decrimnalization of honpsexuality

182. The Constitutional Court, by decision No. 106 (R O 203

27 Novenber 1997), suspended the application of article 516 of the Penal Code,
whi ch decl ared honosexual ity an offence, on the grounds that it constituted

di scrimnation based on sexual orientation and was not in line with article 26
of the Covenant, this notw thstanding the fact that the Constitution does not
prohi bit discrimnation on grounds of “other status”, as required by the
Covenant .

183. The National Plan for Human Rights contains a separate section (in
art. 25 of the decree) concerning the rights of sexual mnorities,
“guar ant eei ng such persons the right not to be discrimnated agai nst on
account of their sexual proclivities, and facilitating satisfaction of their
econom c, social and cultural needs by means of non-discrimnatory |aws and
regul ations”. It also provides that “the officials responsible for State
security shall not performany acts of persecution or harassnent agai nst

i ndi vi dual s on account of their sexual proclivities”; for such practices are
extrenely common within the country.

2. Adoption of the Elderly Persons Act

184. The Elderly Persons Act (Act No. 27, R O 806, 6 Novenber 1991) formally
prohi bits discrimnation on the grounds of age. |In addition, the Act requires
certain benefits to be granted to the elderly, such as the right to use
certain public services (for exanple, land and air transport), and to pay
certain State taxes and contributions, at 50 per cent of the normal rates.
These provisions were adopted bearing in mnd that not every difference in
treatment constitutes discrimnation, since the criteria on which that
differentiation is based are reasonabl e and objective and have a legitimte
purpose, nanely that of bringing an end to the discrimnatory treatnment of

el derly persons. Sone of those provisions, and principally those relating to
taxes and contributions, are being conplied with in practice. On the other
hand, the entitlenents relating to certain public services are not being met
in full owing to the ack of a collective awareness of the desirability of
provi ding favourable treatnment for the elderly.
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3. Adoption of the Disabilities Act

185. The Disabilities Act (Act No. 180, R O 996, 10 August 1992) creates an
obligation to take certain neasures on behalf of the disabled, such as the
construction of wal kways and paths for themto nove about on and to give them
easier access to public places. The private sector is required to reserve a
percentage (fixed by law) of its jobs for disabled persons. The latter also
enj oy tax exenptions and preferential rates in transport services.

186. These provisions are not yet fully inplenmented on account of the |ack of
a culture of solidarity, which has not yet taken root in the Ecuadorian
environnment; in this respect the situation is simlar to that described in

par agraph 184. There are 8,230 disabl ed persons registered with the Nationa
Council for the Disabled. O these, 807 are suffering fromvisual disability,
2,514 fromnental disability, 1,653 fromhearing disabilities and 3,295 from
physi cal disabilities.

187. The latest constitutional reforns, adopted in April 1998, provide that
the State shall guarantee the provision of preventive neasures and of care and
rehabilitation for persons with disabilities as well as the utilization of
goods and services and vocational training and reintegration

188. The National Plan for Human Ri ghts contains special sections on the
rights of elderly and di sabl ed persons.

V. Article 27

189. Mention nust be made of the remaining difficulties, and of certain
advances achieved, in the field of the rights of ethnic, religious and
inguistic mnorities.

190. Notwi thstanding a neasure of political participation secured during the
| ast few years, nenbers of the indigenous peoples have not yet - with a few
exceptions nmentioned bel ow - succeeded in rising to managerial posts in the
public services on equal terns. The situation is particularly serious as far
as the Negro popul ation is concerned; their access to working life and to the

educational and religious sectors is still restricted. The requirenents of
bilingual intercultural education at the national |evel has not yet been net,
and there are only very few witten texts in indigenous |anguages. |In the

judicial sphere there is manifest discrimnation agai nst persons belonging to
t hese groups.

191. In March 1997 the National Pl anning and Devel opnent Council for the

I ndi genous and Negro Peopl es was established as an autononous entity

i ndependent of the State to frame and inplenment policies benefiting the
peopl es concerned. Since nenbers of the indigenous and Negro mnorities in
the country have been appointed to the decision-making posts in that council
it is hoped that its establishnment will overcone these difficulties.

192. The National Plan for Human Ri ghts contains two sections specifically
concerning the Indian and Negro popul ati ons.
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193. The nobst recent constitutional reforns, adopted in April 1998,

i ntroduced interesting changes with regard to the protection of these
mnorities. The traditional ownership of conmmunity |ands, which nay not be
sei zed, disposed of, divided or lost with the passage of time, is safeguarded.
The “collective” intellectual property rights of these peoples in their
ancestral know edge, and their right to develop their cultural, historical and
artistic heritage, respecting their own systens, practices and know edge in
the nedical field, are recognized; and in the judicial field, the indigenous
authorities will have the right to adm nister justice and apply their own

rul es and procedures for the settlement of disputes in accordance with their
own custons or comon | aw, provided that these do not run counter to the
Constitution.

194. The Governnment of Ecuador has also ratified the ILO Convention (No. 169)
concerni ng indi genous and tribal peoples in independent countries.



