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| nt r oduction

1. The Speci al Rapporteur on extrajudicial, sunmary or arbitrary executions
visited the United States of America from 21 Septenmber to 8 Cctober 1997.

The visit took place follow ng several requests by the Special Rapporteur

to the United States Governnent for an invitation. By letter dated

23 Septenber 1994, the Special Rapporteur inquired whether the Government of
the United States would consider inviting himto carry out a visit. By letter
dated 25 Septenber 1995, the Special Rapporteur reiterated his request. By
letter dated 2 Septenber 1996, the Special Rapporteur expressed concern that
no reply had yet been received to his previous comuni cati ons of 1994 and 1995
and reiterated his interest in conducting a mssion to the United States. The
invitation to visit the country was given orally to the Special Rapporteur on
8 COctober 1996 during a neeting held in Geneva with representatives of the

Per manent M ssion of the United States. The invitation was confirmed in
witing by letter dated 17 October 1996

2. The request for a visit to the United States was based on persistent
reports suggesting that the guarantees and safeguards set forth in
international instrunments relating to fair trial procedures and specific
restrictions on the death penalty were not being fully observed. Since his
appoi ntnent in 1992, the Special Rapporteur has received information
concerning a discrimnatory and arbitrary use of the death penalty and a | ack
of adequate defence during trial and appeal procedures in the United States.
Executions of juveniles and nentally retarded persons have al so been a
constant concern for the Special Rapporteur. |In addition, informtion
concerning the extension of the scope and the reintroduction of death penalty
statutes in several states pronpted the Special Rapporteur to request a visit
to the United States.

3. The basis for the Special Rapporteur’s work in the field of capita

puni shment lies in several resolutions of the Comm ssion on Human Rights 1/ in
whi ch the Comm ssion requested the Special Rapporteur “to continue nonitoring
the inplementation of existing international standards on safeguards and
restrictions relating to the inposition of the death penalty, bearing in m nd
the comrents made by the Human Rights Committee in its interpretation of
article 6 of the International Covenant on Civil and Political Rights, as wel
as the Second Optional Protocol thereto”

4, Al t hough the main concern of the Special Rapporteur in requesting a
visit to the United States was the application of the death penalty, other
aspects of his mandate could not be ignored, in particular because reports of
deaths in custody and deaths due to excessive use of force by |aw enforcenent
officials in the United States were al so received by the Special Rapporteur

5. From 21 Septenber to 8 Cctober 1997, in addition to Washington, D.C
the Special Rapporteur visited the States of New York, Florida, Texas and
California. During his visit he net with federal and state authorities. 1In

Washi ngton, D.C. he met with the Deputy Assistant Secretary for Human Ri ghts
and ot her representatives of the Departnment of State, as well as with
representatives fromthe Department of Justice, and several menbers of
Congress. In New York, he nmet with the Chief Judge of the New York State
Court of Appeals, the District Attorney for Bronx County, the Deputy Police
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Commi ssi oner on Legal Matters and Representatives of the New York Capita
Defenders Ofice. In addition, he also net with the former Governor of

New York State, Mario Cuonp. In Florida, he met with the State Attorney,
representatives of the Ofice of the Public Defender and the Chief of Police
of Mam . During his stay in Texas, he held neetings with the Governor and
his assistant on |legal nmatters, representatives of the Ofice of the
Attorney General in Austin and representatives of the Ofice of the District
Attorney in Houston. He also net with the Consul of Mexico in Houston. In
California, he met with the Court Admi nistrator of the California Suprene
Court, the San Franci sco Assistant Chief of Police, as well as with the Chief
of Police of Los Angeles. The Special Rapporteur w shes to thank state
authorities, and particularly former CGovernor Cuonmp and Governor Bush, for
their availability and cooperation with his visit.

6. The Speci al Rapporteur met with prison authorities in Huntsville, Texas,
and in San Quentin, California. He had full access to the Ellis Death Row
Unit in Huntsville and was able to neet with all the death row i nnmates he had
requested to neet. In San Quentin, prison authorities offered the Specia
Rapporteur the possibility of neeting with three death row i nmates ot her than
those he had requested to see. The Special Rapporteur did not consider those
conditions acceptable and therefore declined the offer. He nevertheless
visited the prem ses of the prison. Hi s repeated requests to visit wonen on
death row in Broward Correctional Institution, Florida, remained unanswered.

7. In addition, the Special Rapporteur had the opportunity to nmeet with
many non-gover nnental sources, including |lawers representing persons on
death row, victins’ famlies, experts on death penalty issues, specialists on
juvenile justice and nental retardation, university professors and
crimnologists. He also nmet with representati ves of non-governnenta

organi zations such as the Anmerican Civil Liberties Union, the American
Friends Service Conmittee, the Anthony Baez Foundation, Ammesty

International -United States Section, the Death Penalty Information Center

t he Decenber 12th Movenent, the California Appellate Project, the Ella Baker
Center for Human Ri ghts, Human Rights Watch, the International Human Ri ghts
Law Group, the International Association against Torture, the Nationa
Coalition to Abolish the Death Penalty, the NACCP Legal Defense Fund, New York
Lawers Against the Death Penalty, Parents Against Police Brutality, the

Sout hern Regi on Rai nbow Coal ition, the Texas Coalition to Abolish the Death
Penalty and the Texas Defender Service.

8. The Speci al Rapporteur wi shes to thank the International Human Ri ghts
Law Group in Washington, D.C. for the assistance provided during his mssion
Further, he would like to express his gratitude to Human Ri ghts Watch, whose
assistance in the organi zati on of appointnments at a non-governmental |evel was
hi ghly appreciated. He also wishes to thank the Decenber 12th Mvenent for
organi zi ng public hearings on police violence in New York, as well as those
NGOs and individuals who publicly testified during the hearing.

9. Despite the official invitation fromthe United States Government and
its agreenent on the dates, many difficulties arose in the organization of
of ficial nmeetings for the mission. The Department of State was only wlling

to provide assistance in arranging neetings at the federal |evel, but
mai ntained it had no authority to facilitate the visit at state level. The
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Speci al Rapporteur regrets that none of the high-level neetings he requested
at the federal level were arranged. In view of the above, he transmtted a
letter dated 18 Septenber 1997 to the United Nations Hi gh Conm ssioner for
Human Ri ghts expressing his concern at the obstacles his m ssion was facing.
Oficial neetings at the state |level were organized by the Ofice of the
Hi gh Commi ssioner for Human Rights in Geneva and New York as well as by the
United Nations Information Center (UNIC) in Washington, D.C

10. The Speci al Rapporteur wi shes to thank the Departnent of State for its
efforts in trying to facilitate access for himto state prisons. Thus, by
letters dated 22 Septenber 1997, the Departnment of State requested prison
authorities at Broward Correctional Institution in Florida, Huntsville in
Texas, and San Quentin in California to cooperate with the visit of the
Speci al Rapporteur.

. THE RIGHT TO LI FE I N | NTERNATI ONAL LAW

11. The right to life is the supreme right, because without it, no other
rights can be enjoyed. International |aw recognizes the right tolife as a
fundanment al and non-derogable right. The death penalty is an exception to the
right tolife and, |ike any exception, it nust be interpreted restrictively

and carried out with the nost scrupulous attention to fundanental principles
of non-discrimnation, fair trial standards and equal protection before the
law. There is no right to capital punishnment, and while CGovernnents have the
right to enact penal |aws, these |laws nust conformto basic principles of

i nternational human rights | aw

12. The supremacy of the right to |ife and the exceptional character of the
death penalty are enshrined in several international instrunents. Article 3
of the Universal Declaration of Human Rights and article 6 of the

I nternational Covenant on Civil and Political Rights (ICCPR) provide that
every individual has the right to life and security of the person, that this
right shall be protected by law and that no one shall be arbitrarily deprived
of his or her life.

13. Al t hough the death penalty is not yet prohibited under internationa
law, the desirability of its abolition has been strongly reaffirmed on

di fferent occasions by United Nations organs and bodies in the field of human
rights, inter alia by the Security Council, 2/ the Human Ri ghts Committee, 3/
the General Assenbly 4/ and the Economi c and Social Council. 5/

14. Anot her recent indication of the increasing trend towards abolition of
the death penalty can be seen in Conmm ssion on Human Ri ghts resol ution 1997/12
on the question of the death penalty. For the first tine, the Comm ssion on
Human Ri ghts adopted a resolution on capital punishment in which it called
upon all States “that have not yet abolished the death penalty progressively
to restrict the nunber of offences for which the death penalty may be

i mposed”. It further called on States to consider suspendi ng executions, with
a view to abolishing the death penalty.

15. The gradual nove within the United Nations to a position favouring
the abolition of the death penalty was already observed in the reports
on United Nations nornms and guidelines in crimnal justice: from
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standard-setting to inplenentation (A/ CONF.87/8) and on capital punishnent

(A/ CONF. 87/9) presented to the Sixth United Nations Congress on the Prevention
of Crime and the Treatnent of O fenders in 1980. The reports noted that the
United Nations had gradually shifted fromthe position of a neutral observer,
concerned about but not commtted on the question of the death penalty, to a
position favouring the eventual abolition of the death penalty.

16. Three treaties ainmng at the abolition of the death penalty further
confirmthe tendency of the international conmunity towards abolishing the
death penalty: the Second Optional Protocol to the International Covenant on
Cvil and Political Rights; the Protocol to the Anerican Convention on Human
Ri ghts to Abolish the Death Penalty; and the Protocol No. 6 to the European
Convention on Human Ri ghts.

A. The International Covenant on Civil and Political Rights:
limtations on the inposition of the death penalty

17. The International Covenant on Civil and Political Rights and its first
Optional Protocol, 6/ were adopted in 1966 by the Ceneral Assenbly. The | CCPR
cane into force 10 years |ater, on 23 March 1976. By ratifying the I1CCPR a
State accepts the obligation to give the force of lawto the rights proclainmed
by the Covenant. Civil and political rights enshrined in the Internationa
Covenant include, inter alia, the right to non-discrinmnation, the right to be
treated equally before the law, the right to a fair trial, the right not to be
submitted to torture, and the right to life. The object of the Covenant is
the creation of mininumlegally binding standards for human rights which
according to article 50 of the Covenant, shall extend to all parts of federa
States without any limtation or exception. The United States of America
ratified the ICCPR on 8 June 1992, with a package of reservations,

decl arations and understandings. On 8 Septenber 1992, the treaty canme into
force for the United States

18. Article 6 (1) of the ICCPR states that the right to life is an inherent
right. The term*“inherent right” was understood, during the drafting of the
Covenant, as a right which is not conferred on a person by society but “rather
that society is obliged to protect the right to life of an individual”. 7/ It
further stipulates that no one shall be arbitrarily deprived of his life. The
concept of arbitrariness cannot be equated to “against the law’, but has to be
interpreted nore broadly, to include the notion of inappropriateness and
injustice. 8 Wile the United States entered general reservations to

article 6, no specific reservation was entered to article 6 (1) of the I CCPR
(see paras. 27-35 bel ow).

19. After setting out the general protection of the right to life,

article 6 (2) indicates the conditions, in those countries where it has not
been abolished, for inposing the death penalty. Article 6 (2), as an
exception to the inherent right to life, should not be interpreted as

aut horizing the inposition of the death penalty in general, but only for those
countries where it has not yet been abolished. It is the opinion of the
Speci al Rapporteur that the negative wording of the article does not allow for
the reinstatenment of the death penalty after it has been abolished. The
intent of this provision does not allow for the expansion of the scope of the
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death penalty. 1In this context, the Human Rights Conmittee has expressed the
view that the extension of the scope of application of the death penalty
rai sed questions as to the conpatibility with article 6. 9/

20. O her limtations inposed by article 6 of the ICCPR are the foll ow ng.

21. A sentence of death can only be inposed for the npst serious crines.
The Human Rights Committee considers that this expression “nmust be read
restrictively to nean that the death penalty should be a quite exceptiona
measure”. 10/ The notion of nobst serious crinmes was |ater developed in the
Saf eguar ds guarant eeing protection of the rights of those facing the death
penal ty, according to which the npst serious crines are those “intentiona
crimes with lethal or other extrenely grave consequences”. The Specia
Rapporteur considers that the term“intentional” should be equated to
prenmedi tati on and shoul d be understood as deliberate intention to kill

22. A sentence of death can only be inposed following the strictest
observance of the highest procedural safeguards. An indisputable
characteristic of the death penalty is its irreversibility. The Specia
Rapporteur, therefore, believes that the highest fair trial guarantees nust be
fully observed in trials leading to its inmposition. He holds the opinion that
al | safeguards and due process guarantees nmust be fully respected, both during
the pre-trial and trial, as provided for by the I CCPR and vari ous ot her
international instrunments. 11/ Article 6 (2) clearly states that the penalty
of death can only be carried out pursuant to a final judgement rendered by a
conpetent court. Article 6 (4) provides for the right to seek pardon or
conmut at i on.

23. Article 14 of the Covenant, which sets the basic fair trial standards,
includes the right to equality before the courts, the right to a fair and
public hearing by a conpetent, independent and inpartial tribunal established
by law, the right to the presunption of innocence, the right to appeal and the
right to be conpensated in case of miscarriage of justice. Article 14 (3)
lists the mnimumfair trial guarantees, which include the right to be

i nformed pronmptly of the nature and cause of the charge, the right to have
adequate tine and facilities for the preparation of one’s defence and to
comuni cate with counsel of one’s own choosing. The Conmittee has expressed
the view that the “requirenents of paragraph 3 are nini num guarantees, the
observance of which is not always sufficient to ensure the fairness of a
hearing ...”. 12/ In addition, the Human Rights Committee considers that “the
i nposition of a sentence of death upon conclusion of a trial in which the
provi sions of the Covenant have not been respected, and which could no | onger
be renedi ed by appeal, constitutes a violation of article 6 of the

Covenant”. 13/

24. A sentence of death cannot be inposed on nminors and cannot be carried
out on pregnant wonen. International |aw prohibits the inposition of the
death penalty on juvenile offenders. Article 6 (5) of the ICCPR provides that
the death penalty shall not be inposed for crinmes commtted by persons bel ow
18 years of age. This principle has been repeated in article 37 (a) of the
Convention on the Rights of the Child, rule 17.2 of the United Nations
Standard M nimum Rul es for the Admi nistration of Juvenile Justice (“The
Beijing Rules”) and paragraph 3 of the Safeguards guaranteeing protection of
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the rights of those facing the death penalty. Also, article 6 (4) of the
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victins of Non-International Armed Conflicts

(Protocol 11), stipulates that the death penalty shall not be pronounced on
persons who were under 18 years of age at the tine they commtted the offence.

25. In addition to the ICCPR, other international instruments ratified by
the United States include the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnment or Puni shnent and the International Convention
on the Elimnnation of All Fornms of Racial Discrimnation. The United States
has al so signed, but not ratified, the Convention on the Rights of the Child.
The Convention on the Rights of the Child has been universally ratified,
except by two countries: the United States of America and Sonali a.

26. Further, the United States has signed, but not ratified, the American
Convention on Human Ri ghts, which also forbids the inposition of the death
penalty on juvenile offenders.

B. Reservations by the United States to the | CCPR and
the position of the Human Rights Committee

27. At the time of ratification of the ICCPR, the United States entered
reservations concerning certain rights contained in the Covenant. By entering
a reservation, a State purports to exclude or nodify the |legal effect of a
particul ar provision of the treaty in its application to that State.

According to the Vienna Convention on the Law of Treaties, reservations to
multilateral treaties are allowed, providing that the reservation is
conpatible with the object and purpose of the treaty itself. One of the
reservations entered by the United States nmakes particular reference to the
deat h penalty provision of article 6.

28. According to this reservation, “the United States reserves the right,
subject to its constitutional constraints, to inpose capital punishnent on any
person (other than a pregnant woman) duly convicted under existing or future
laws permtting the inposition of capital punishnment, including such

puni shment for crinmes comritted by persons bel ow 18 years of age”. 14/

29. In its concluding observations to the initial report of the

United States of Anerica (CCPR/ 81/Add.4), the Human Rights Comrittee expressed
concern at this reservation which it believes to be inconmpatible with the

obj ect and purpose of the I CCPR 15/

30. It is the view of the Special Rapporteur that this reservation | eaves
open the possibility of executing persons with nmental retardation. Further

he is of the opinion that the term“future”, under the notion of “existing or
future laws permtting the inposition of capital punishment” is not conpatible
with the restrictive spirit of article 6 of the I CCPR 16/

31. El even States parties to the I CCPR objected to the reservati on entered
by the United States. 17/ The Human Rights Conmittee states that the content
and scope of reservations may “underm ne the effective inplenmentation of the
Covenant and tend to weaken respect for the obligations of States
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parties”. 18/ It also states that the absence of a prohibition on
reservations (reservations are not prohibited by the Covenant) *“does not nean
that any reservation is permtted’. 19/

32. Further, according to the Comrittee, “The normal consequence of an
unaccept abl e reservation is not that the Covenant will not be in effect at al
for a reserving party. Rather, such a reservation will generally be
severable, in the sense that the Covenant will be operative for the reserving
party w thout benefit of the reservation. 20/ |In addition, as article 4 of
the Covenant declares article 6 to be a non-derogable right, a State which
makes a reservation to such a right is under a “heavy onus”. 21/

33. The United States al so entered an understandi ng, according to which the
Covenant “shall be inplenented by the Federal Government to the extent that it
exercises legislative and judicial jurisdiction over the matters covered
therein, and otherw se by the State and | ocal Governments”. The Specia
Rapporteur considers that nothing in this understandi ng precludes Federal and
State Governnents from meking the necessary efforts to i nmplement the Covenant
t hroughout the country. Further, he is of the opinion that the federa
structure should not be an obstacle to the inplenentation of the Covenant.

34. The United States al so nmade several declarations. It declared
“that the provisions of articles 1 through 27 of the Covenant are not
sel f-executing”. In its initial report to the Hunman Rights Comrittee, the

United States explained that this declaration does not limt the internationa
obligations of the United States; rather, it meant that, as a matter of
donestic |l aw, the Covenant did not, by itself, create private rights directly
enforceable in United States courts. Further, according to the United States
report, fundanental rights and freedons protected by the | CCPR are already
guaranteed in United States |aw, either by virtue of constitutiona

protections or enacted statutes, and can be effectively asserted and enforced
by individuals in the judicial systemon those bases. For those reasons, it
was not consi dered necessary to adopt special inplementing |legislation to give
effect to the provisions of the ICCPR in donestic |aw.

35. In its concluding observations on the initial report of the

United States of Anerica, the Human Rights Committee regretted the extent of
the reservations, declarations and understandings to the Covenant as, taken
together, they intended to ensure that the United States has accepted only
what is already the law of the United States.

C. QOher restrictions inposed by international |aw

36. I mposition of the death penalty on nentally retarded or insane persons
is also prohibited. Paragraph 6 of the Declaration of the Rights of Mentally
Ret arded Persons, 22/ provides that, if prosecuted for any offence, a nentally
retarded person shall have the right to due process of law with ful

recogni tion of his degree of nental responsibility. Further, paragraph 3 of

t he Saf eguards guaranteeing protection of the rights of those facing the death
penalty stipulates that the death penalty shall not be carried out on persons
who have becone insane. |In addition, in paragraph 1 (d) of resolution 1989/64
on inplenmentation of the safeguards guaranteeing protection of the rights of
those facing the death penalty, the Econom c and Social Council recomrended
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that States strengthen further the protection of the rights of those facing
the death penalty by elimnating the death penalty for persons suffering from
mental retardation or extrenely limted nental conpetence, whether at the
stage of sentence or execution

I'1. THE GENERAL CONTEXT OF THE DEATH PENALTY |IN THE UNI TED STATES

37. Currently, 40 jurisdictions in the United States of America have death

penalty statutes. 23/ Thirteen other jurisdictions do not. 24/ According to
the information received, 3,269 persons are on death row, 25/ of whom

47.05 per cent are White, 40.99 per cent are Black, 6.94 per cent are

Hi spanic, 1.41 per cent are Native Anerican, and 0.70 per cent are Asian. O
the total death row popul ation, nore than 98 per cent are male.

38. Since the death penalty was reinstated in 1976, 403 persons have been
executed. 26/ There have been no federal executions since 1963. Qut of these
403 executions, only 6 white persons have reportedly been executed for the

mur der of a black person. 27/ Texas has been responsible for nore than

30 per cent of the executions, followed by Virginia (10.17 per cent) and
Florida (9.68 per cent). It is reported that since the reinstatenent of death
penalty statutes, nore than 47 persons have been rel eased from death row
because of | ater evidence of their innocence (see paras. 115-116 bel ow).

39. One hundred and fourteen wonen have reportedly been sentenced to death
from 1973 to June 1997. O them 47 are on death row and 66 had their
sentences either reversed or commuted to life inprisonment. Florida

North Carolina and Texas account for the highest inposition of fenale death
sentences. 28/ Fenml e executions have been rare. The | ast woman executed was
in 1984 in North Carolina.

40. Ni ne juvenile offenders, individuals aged | ess than 18 at the time they
committed the crime for which they were convicted, have been executed. 29/

41. In 1972, the Supreme Court found the application of the death penalty
unconstitutional and invalidated both federal and state-level death penalty
statutes. In Furman v. Georgia (1972), the United States Suprenme Court ruled
that the existing death penalty |aws were being applied in an arbitrary and
capricious manner, which violated the Constitution. Justice Wite, in his
concurring opinion in the Furman case, stated that with respect to the

death penalty “there was no neani ngful basis for distinguishing the few

cases in which it was inposed fromthe nmany cases in which it was not”. In
Gregg v. Georgia (1976), the Suprene Court ruled that the death penalty did
not violate the Constitution if it was administered in a manner designed to
protect against arbitrariness and discrimnation. This ruling was used by the
states, and eventually the Federal Governnent, to reintroduce the death
penalty in accordance with certain guidelines and provisions ainmed at
elimnating arbitrariness.

42. However, information brought to the attention of the Special Rapporteur
i ndicates that a significant degree of unfairness and arbitrariness in the
adm ni stration of the death penalty 25 years after Furman appears to still
prevail. In this context, in February 1997, the Anerican Bar Associ ation
(ABA) called for a noratoriumon executions in the United States unti
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jurisdictions inplenent procedures and policies intended to ensure that death
penalty cases are administered fairly and inpartially, in accordance with due
process. 30/

43. It was brought to the Special Rapporteur’s attention that the guarantee
of due process in capital cases has been seriously jeopardized follow ng the
adoption of the federal 1996 Anti-Terrorismand Effective Death Penalty Act.
This law severely linmts federal review of state court convictions and
curtails the availability of habeas corpus at the federal level. In addition
the wi thdrawal of funding for post-conviction defender organi zati ons, which
were handling capital punishnment cases at the post-conviction |evel and
hel pi ng attorneys involved in death penalty cases, seriously limts the extent
to which fair trial standards are fully avail able during the process | eading
to the inposition of a death sentence.

[11. FINDINGS OF THE SPECI AL RAPPCORTEUR

A. Current practices in the application of the death penalty

1. Reintroduction of death penalty statutes
and extension of the scope

44, The Speci al Rapporteur has observed a tendency to increase the
application of the death penalty both at the state |evel, either by
reinstating the death penalty or by increasing the nunber of aggravating
circunmst ances, and at the federal |evel, where the scope of this punishment
has recently been dramatically extended.

45, The States of Kansas and New York reinstated the death penalty in 1994
and 1995, respectively. On 7 March 1995, New York becanme the thirty-eighth
state to reinstate the death penalty. The bill, signed by Governor Pataki of
New York, canme into force on 1 Septenber 1995. According to information
recei ved, Governor Pataki reportedly referred to the prevention of violent
crime as a justification for the new |law However, during a nmeeting with the
Bronx District Attorney, the Special Rapporteur was informed that from

663 homicides commtted in the Bronx in 1990, the figure had gradually | owered
i n subsequent years, to reach 249 in 1996. Since the reinstatenent of the
death penalty in New York, 15 persons are said to have been charged with
capital rnurder.

46. The Speci al Rapporteur has recently been informed that a proposal to
reinstate the death penalty in Washington, D.C. for those convicted of killing
| aw enforcenent officials is expected to be considered by the Senate at the
begi nni ng of 1998

47. In the past several years, a nunber of States, including Al abama

Col orado, Del aware, Georgia, |Indiana, New Hanpshire, North Carolina and
Tennessee, have enacted | aws which increased the nunber of aggravating

ci rcunstances which qualify a nurder as a capital case. 31/ |In Florida, the
| egi sl ature has, since 1972, expanded the nunber of aggravating circunstances
from8 to 14. By increasing the nunber of aggravating circunstances states
are wi dening the scope of the death penalty.
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48. Simlarly, at the federal |evel, several |egislative devel opments have
led to an expansion of the scope of the death penalty. Follow ng the

rei ntroducti on of the federal death penalty in 1988 through the Anti-Drug
Abuse Act, another law, the Federal Death Penalty Act, was signed into | aw by
the President on 13 Septenber 1994. This new | aw expanded the federal death
penalty to nore than 50 new offences. The |law provides for the death penalty
in a range of crines involving nurder of federal officials. The death penalty
could al so be applied for non-honicidal offences such as attenpted

assassi nation of the President, treason, espionage and major

drug-trafficking. 32/

2. Execution of juveniles

49. International |aw prohibits the inposition of a death sentence on
juvenile offenders (those who comritted the crinme while under 18 years of
age). The consensus of the international comunity in this respect is
reflected in the wide range of international |egal instruments (see para. 24
above). On 27 March 1987, the Inter-Anerican Conmm ssion on Human Ri ghts
declared that the United States had viol ated provisions of the American
Convention on Human Rights by permitting the execution of two juvenile

of fenders, even though, having signed the Convention, it had not ratified it.
The Commi ssion recogni zed the existence anong the nenber States of the

Organi zation of Anerican States of a regional jus cogens norm prohibiting the
execution of juvenile offenders and referred to the emergence of a norm of
customary international |aw establishing 18 as the mninum age for inposition
of the death penalty.

50. Despite this clear recognition of the prohibition of executing juvenile
of fenders, the United States of Anmerica is one of the few countries whose

| egislation allows for the inposition of the death penalty on and execution of
juveniles. In aletter sent by the United States Government to the Specia
Rapporteur on 22 Septenber 1993, the Government acknow edged a difference
between United States |law and international |law. “The United States
Governnment realizes that its law differs fromthe International Covenant on
Cvil and Political Rights on this point. This difference in |aw was the
basis for a reservation to the United States ratification of the Covenant.”

51. Qut of the 38 states with death penalty statutes, 14 provide that 18 is
the m ni mum age for execution. In 4 states, 17 is the m ninum age, while

in 21 other states, 16 is the mninmum age. According to the information
received, 47 offenders who commtted the crines before the age of 18 are
currently on death row. At the federal level, the inposition of the death
penalty on juvenile offenders is not permtted.

52. In Thonpson v. Okl ahoma (1988), the Supreme Court ruled that it was
unconstitutional to inpose the death penalty on a person who was under
16 years of age at the tinme of comm ssion of the crinme. In Stanford v.

Kent ucky, the Supreme Court ruled that it was constitutional to inpose the
death penalty on an offender who was aged 16 at the time of commi ssion of the
crime.

53. Al t hough the United States of Anerica has not executed any juvenile
of fenders while still under 18, it is one of the few countries, together with
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the Islamc Republic of Iran, Pakistan, Saudi Arabia and Yenen, to execute
persons who were under 18 years of age at the tine they commtted the crine.
Charl es Runmbaugh was the first juvenile offender executed in the United States
since the reinstatenent of the death penalty in 1976. He was executed in
Texas in Septenber 1985. The | ast one, Christopher Burger, was executed in
Georgia in Decenmber 1993.

54. In a capital case, age should be regarded as a mtigating factor. In
Eddi ngs v. Okl ahoma (1982), the Supreme Court ruled that the “chronol ogica
age of a mnor is itself a relevant mtigating factor of great weight”.
However, the Special Rapporteur was informed that in sone capital cases
concerning juvenile offenders, age was not presented as a mitigating factor at
the sentencing phase of the trial. 1In this context, he was informed that
during the trial in Texas of Robert Anthony Carter, an African-Anmerican
juvenil e offender charged with murder and with no prior crimnal record, the
jury was not invited to consider his age as nitigating evidence. By letter
dated 8 February 1993, the United States Government inforned the Specia
Rapporteur that the death penalty is available in juvenile cases “only when
the court has determined to try the defendants as adults”. However, the
Speci al Rapporteur was inforned that in practice in some states whose | aws
all ow for persons under 18 to face the death penalty, mnors charged with
aggravated nurder are very often tried in adult courts.

55. The Speci al Rapporteur wi shes to enphasize that international |aw
clearly indicates a prohibition of inposing a death sentence on juvenile

of fenders. Therefore, it is not only the execution of a juvenile offender

whi ch constitutes a violation of international |aw, but also the inposition of
a sentence of death on a juvenile offender by itself. Accordingly, the
Crimnal Justice Section of the ABA, in August 1983, adopted a resol ution
calling for the abolition of the inposition of the death penalty for
juvenil es.

56. Since his appointnment, the Special Rapporteur has intervened on behal f
of the followi ng juvenile offenders: Johnny Franck Garrett, executed in Texas
in February 1992; Christopher Burger, executed in Georgia in Decenber 1993;
and Azi kiwe Kanbule, a 17-year-old South African national reportedly facing
charges of first-degree nurder in Mssissippi. The Special Rapporteur was

i nformed that on June 1997 Azi ki we Kambul e was sentenced to a termof 35 years
in prison on charges of “car jacking and accessory after the fact of nurder”

3. Executions of persons with nental retardation

57. According to information received from non-governnental sources, at
| east 29 persons with severe nmental disabilities have been executed in
the United States since the death penalty was reinstated in 1976. 33/
Twenty-eight capital jurisdictions are said to permt the execution of
mental ly retarded defendants. Eleven death penalty states, 34/ and the
Federal Government, prohibit the execution of nmentally retarded persons.

58. Because of the nature of nental retardation, nentally retarded persons
are much nore vul nerable to manipulation during arrest, interrogation and
confession. Moreover, nmental retardation appears not to be conpatible with
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the principle of full crimnal responsibility. The Special Rapporteur
bel i eves that nmental retardation should at |east be considered as a mtigating
ci rcunst ance

59. On 7 February 1989, the ABA adopted a resolution urging that no person
with mental retardation, as defined by the Anerican Association on Menta

Ret ardati on, 35/ should be sentenced to death and executed. It further

resol ved that the ABA supports enactnent of |egislation barring the execution
of those individuals with nental retardation

60. The Speci al Rapporteur has intervened, inter alia, on behalf of

Em | e Duhanel, reportedly suffering fromsevere nental retardation and unable
to understand the nature of the proceedi ngs against him The Specia
Rapporteur net Emile Duhanmel while visiting death row inmates in Huntsville,
Texas.

B. The admnistration of the death penalty

61. A death sentence may be inposed both at the federal and state |evels.
The majority of death penalty sentences are inposed at the state |level. Each
capi tal punishnment state has its own statute and each state determ nes how t he
death penalty will be adm nistrated within the state. However, only a very
smal | proportion of nurders result in a sentence of death.

62. It is to be noted that the small percentage of defendants who receive a
deat h sentence are not necessarily those who comrtted the nbst hei nous
crinmes. Many factors, other than the crinme itself, appear to influence the

i mposition of a death sentence. C ass, race and econom c status, both of the
victimand the defendant, are said to be key elenments. It is alleged that
those who are able to afford good | egal representation have | ess chance of
bei ng sentenced to death. The influence of public opinion and politica

pressure cannot be disregarded either. In addition, racial attitudes of
| awyers, prosecutors, juries and judges, although not necessarily conscious,
are also believed to play a role in determning who will, or who will not,

receive a death sentence. Supreme Court Justice Blackmun, in his dissenting
opinion in Callins v. Collins (1994) made reference to this problem stating
that “(...) the death penalty remains fraught with arbitrariness,

di scrimnation, caprice and nistake”. He also stated that “Even under the
nost sophi sticated death penalty statutes, race continues to play a major role
in determ ning who shall live and who shall die”.

63. Al l egations of racial discrimnation in the inposition of death

sentences are particularly serious in southern states, such as Al abama
Fl ori da, Louisiana, M ssissippi, Georgia and Texas, known as the “death

penalty belt”. The Special Rapporteur was informed that a discrimnatory
i nposition of capital sentences may be favoured by the conposition of the
judiciary: in Alabama, only 1 of the 67 elected district attorneys is said to

be bl ack, and none of Ceorgia s 159 counties is reported to have a bl ack
district attorney. The majority of judges in these states are also reported
to be white. 36/

64. In one of the nost prominent related rulings, MC eskey v. Kenp (1987),
the Supreme Court considered racial disparities as “an inevitable part of our
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crimnal justice systenf. |In this case, evidence of racial discrimnation was
based on a study, known as the Bal dus Study, which showed that in Georgia,

def endants who killed white victins were nore than four times as likely to get
the death penalty than those who killed Blacks. The Court held that studies
denonstrating statistically that the death penalty was racially discrimnatory
were not sufficient, and that each defendant had to prove the existence of
racial bias in his case and present “exceptionally clear proof” that “the

deci sion makers in his case acted with discrimnatory purpose”

65. This ruling has had the effect of allowing the courts to tolerate racia
bi as because of the great difficulties defendants face in proving individua
acts of discrimnation in their cases. The Supreme Court has maintai ned that
direct, purposeful discrimnation nay always support a challenge to a capita
convi ction, but that statistical evidence al one denpnstrating indirect

di scrimnation may not, in itself, be sufficient grounds for a constitutiona
chal l enge. Doubts are raised about the conpatibility of this ruling with

obl i gati ons undertaken under the International Convention on the Elimnation
of All Fornms of Racial Discrimnation, which requires States parties to take
appropriate steps to elimnate both direct and undirect discrimnation

66. Some reports have reached the conclusion that a pattern of racia
discrimnation exists in the United States justice system 37/ In his report
on his mssion to the United States (E/ CN. 4/1995/78/Add. 1), the United Nations
Speci al Rapporteur on contenporary fornms of racism Maurice d él e Ahanhanzo
stated that “Racial factors affect the judicial process, fromthe nonent of
arrest right through to the trial” (para. 60). He concluded that for simlar
of fences or crines, ethnic mnorities are nore likely to receive a harsher
penalty than a white. According to the Special Rapporteur, “this inbalance is
also the result of the inadequate representation of ethnic mnorities on
juries”.

67. The Racial Justice Act was passed by the House of Representatives as an
anmendnent to the 1994 Crinme Bill, but was rejected in the Senate. The Act
woul d have all owed the defendant to introduce evidence of racismby the use of
statistics and woul d have renoved the need to prove discrimnatory intent on
the part of any specific individual or institutions. Thus, it would have set
in place a systemfor challenging racially discrimnatory sentences. Wthout
the Racial Justice Act, defendants have a very high burden of proving
intentional discrimnation in their case in order to succeed on appeal

68. O her elenents which may have a direct or indirect influence in the
determi nation and inposition of a death sentence are di scussed bel ow.

1. The judiciary

69. Federal judges are appointed for life. At the state level, in only 6
of the 38 death penalty states are judges appointed for life by the state
governor. 38/ In the other 32 states, judges are subject to election

70. The possibility of elected or appointed judges is recognized in
principle 12 of the Basic Principles on the Independence of the Judiciary,
adopted by the Seventh United Nations Congress on the Prevention of Crime and
the Treatnent of Ofenders in 1985 and endorsed by the General Assenbly in
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resol uti ons 40/ 32 of 29 Novenber 1985 and 40/ 146 of 13 Decenber 1985. No
matter what systemis being used, the judiciary shall decide matters
inmpartially, without any restrictions, inproper influences, inducenments,
pressures, threats or interferences, direct or indirect (principle 2).

71. Many sources have expressed concern as to whether the el ection of
judges puts their independence at risk. In its concluding observations to the
United States report, the Human Rights Committee expressed its concern about

t he inpact which the current systemof election of judges may, in a few
states, have on the inplenentation of the rights provided under article 14 of
t he | CCPR.

72. During his m ssion, the Special Rapporteur held neetings with severa

| awyers and nenbers of the bar in different states who acknow edged havi ng
received letters fromjudges requesting financial contributions for their
canpai gns for re-election. It is difficult to determ ne the influence that
the el ectorate and a financial contribution to an election canpaign may have
on a judge. Wiile in nost cases it will depend on the degree of integrity of
the individual judge, it is certain that this situation exposes the judge to a
hi gher | evel of pressure than those who, |ike federal judges, hold life
tenures, do not have to run for re-election and are not accountable to

vol atil e public opinion. The situation has becone of serious concern in death
penalty cases, particularly because state judges, in view of the recent

| egi sl ative devel opments which mininze federal review of state court
deci si ons, are naking decisions with considerably | ess opportunities for

revi ew

73. The concern becones even nore significant in those states where judges
have the possibility of overriding the decision of a jury, such as in Al abana
Del aware, Florida and Indiana. It is alleged that because of public support

for the death penalty, sone judges may not dare to override or overturn a
death sentence in fear of the repercussions this may have on his/ her

prof essi onal career. According to the information received, in Al abama, about
25 per cent of persons on death row were said to have been recomended for
life sentences by their juries but the judge overrode the decision. 39/ In

Fl ori da, Al abama and I ndiana, judges are alleged to have inposed death
sentences in a total of 189 cases in which the jury reconmended life

i mpri sonment, death recomendati ons were said to have been reversed in

60 cases. 40/

74. According to information brought to the attention of the Special
Rapporteur, it is very difficult for a judge who has reservati ons regardi ng
the death penalty to be re-elected. |In state judicial elections, judges have

been attacked for their decisions in death penalty cases. M ssissipp

Supreme Court Justice Janes Robertson was defeated in his 1992 canpai gn

al l egedly for having overturned death sentences. He was said to have been
aggressively attacked in this respect by prosecutors and victinms rights
groups. Justice Penny Wiite, of Tennessee’s Supreme Court, was not

re-elected for having voted for the overturning of a death sentence, allegedly
after finding insufficient evidence to uphold the sentence. Reportedly, she
was attacked during the judicial elections in August 1996 for her opposition
to the death penalty. In 1994, Judge Charles Canpbell was reportedly voted
of f the Texas Court of Crimnal Appeals after a reversal in a capital case.
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In 1992, Judge Norman Lanford was al so voted off the State District Court in
Texas followi ng his recommendati on that a death sentence be overturned due to
prosecutorial msconduct. 41/

75. The Speci al Rapporteur wi shes to enphasize that the el ection of judges
does not necessarily influence the outcone of judicial decisions. However,
the lack of financial transparency during election canmpaigns and the short
duration of ternms make judges nobre exposed to pressure, which may jeopardize
their independence or inpartiality. |Increasing the Iength of judicial terms,
as well as strict public control on fund-raising in judicial elections, would
reduce the risk of unduly influencing judges.

2. Prosecutorial discretion

76. Prosecutors have great discretionary powers in determning in which
cases to seek the death penalty. 1In all nmurder cases in which the death
penalty may be sought (because the case appears to neet the aggravated factors
set out in the state statutes as sufficient for capital nurder), the
prosecutor has the unreviewabl e discretion to decide to proceed with a capita
charge or not. No state sets out additional guidance as to when the

prosecutor should seek death. 1In sone statutes, like that in Florida,
aggravating factors making a nmurder eligible for capital nurder may be as
vague as “especially heinous”. Because of this discretion, some prosecutors

will seek the death penalty alnost all the tine while others, in simlar
cases, will not.

77. The CGuidelines on the Role of Prosecutors, adopted by the Eighth

United Nations Congress on the Prevention of Crine and the Treatment of

O fenders in 1990, make specific reference to the discretionary powers of the
prosecutor. Cuideline 17 provides that when prosecutors are vested with

di scretion, the law shall provide guidelines to enhance fairness and

consi stency of approach in taking decisions in the prosecution process.

78. The fact that a death sentence is not mandatorily sought by the
prosecutor, and that he/she exercises discretion in deciding whether to seek
it or not, may nean that, in fact, the death penalty is sought |less often
However, on the other hand, this same discretion allows that for simlar cases
t he decision of the prosecutor can be different, therefore increasing the risk
of arbitrariness and bringing a sense of unfairness to those who are “picked
out” to be prosecuted as death penalty cases. The question to be raised here
is: \Wiere is the borderline between life and death?

79. An exanpl e of arbitrariness caused by this discretion can be seen by

anal ysing the death row popul ation in Texas. As of June 1997, the sentences
of 136 persons on death row originated fromHarris County, followed by 32 from
Dall as County, 28 from Tarrant County and 27 from Bexar County. 42/ The
Speci al Rapporteur is of the opinion that this statistical difference my be
partly explained by the discretionary powers of the prosecutors.

80. Anot her inportant aspect of prosecutorial discretion is that the
prosecutors have the ability to plea bargain. |In many cases, the prosecutor
will offer the option of not seeking the death penalty if the defendant agrees
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to plead guilty to a |lesser offence. 1In cases with several defendants, plea
bargains will be offered in return for one of the defendants testifying
agai nst hi s/ her co-defendant(s).

81. An additional aspect of the prosecutors’ role is that they may seek the
opinion of the famly of the victim The Special Rapporteur was informed by
several District Attorney’'s Ofices that the view of the family is taken into
consideration as long as their request is conmpatible with the gravity of the
of fence. Non-governnental sources report that there nay be excessive
discretion in the selection of which famlies the office of the prosecutor
will or will not approach. According to the information received, the

sel ection of which famlies the prosecutor approaches has often been all eged
to be influenced by race and class. The Special Rapporteur nmet with victins’
famlies who had been approached by the |ocal prosecutor, but once they

i nformed the prosecutor that they did not wish the death penalty to be sought,
the prosecutor stopped cooperating with them The discretion in selecting
which famlies the office of the prosecutor approaches may indeed increase the
risk of arbitrariness in inposing a sentence of death. 43/

82. The Speci al Rapporteur explained to prosecutors with whom he met that
al l egations of racial discrimnation in deciding when to seek the death
penalty were being received at his office. He was informed by District
Attorneys in sone states that when the decision whether to seek the death
penalty is made, no particular information concerning the race of the

def endant or the victimis brought to the attention of the District Attorney.
However, due to the fact that this information is contained in police files,
it is difficult to imagine that this information is not available to the
prosecut or.

83. Politics may also interfere in the discretionary power of the
prosecutors. In March 1996, New York Covernor George Pataki decided to
supersede the authority of Bronx District Attorney Robert T. Johnson in the
nmur der case of a police officer. M. Johnson had previously expressed his
intention to exercise his discretion to pursue life without parole in

every appropriate case. The Governor referred the case to the State
Attorney-General, Dennis Vacco, who announced he woul d seek the death

penalty. 44/ The Special Rapporteur was also infornmed that the Manhattan
District Attorney, M. Robert M Morgenthau, was under pressure fromthe
Governor of the State of New York as well as the Mayor of New York City to
seek the death penalty for a defendant accused of killing a police

officer. 45/ Reportedly the New York Court of Appeals recently ruled that the
State Attorney-General of New York may take over a death penalty case if a
District Attorney decides as a matter of discretion not to pursue the death
penalty. VWhile the discretion of the prosecutor is virtually unreviewable, it
is not insulated in practice from pressures which can affect the prosecutor's
decisions in ways that may increase arbitrariness.

84. At the federal level, nmore processes have been put in place to
restrict or guide the discretion of the federal prosecutors. For exanple,
the death penalty nay only be sought with the witten authorization of the
Attorney-Ceneral. Federal attorneys prepare Death Penalty Evaluations in
which they identify aggravating and mtigating circunstances, indicating why
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a capital sentence is reconmended. A conmittee at the Departnent of Justice
will further evaluate the case and forward its recommendation to the
Attorney-Ceneral, who will nake the final decision.

3. Jury selection process

85. In 28 states of the 38 with death penalty statutes, the sentencing
decision is in the hands of the jury. |In four states, Al abama, Del aware,
Florida and Indiana, the jury nmakes a reconmendati on concerni ng sentencing
whi ch can be overridden by the judge. 1In other states, including Arizona,

Col orado, |daho, Mntana and Nebraska, the decision is made by the judge.

86. In the United States a person charged with a capital offence has the
right to be tried before a jury. A jury of 12 persons is selected fromthe
comunity. Juries are selected from panels drawn randomly fromloca
residents, generally through Iists of persons with a driver's |licence or

regi stered to vote. Prospective jurors will be questioned to find out if they
have any biases which will keep them from serving as a nenber of the jury
charged to carry out the law inpartially. During the jury selection process,
both the prosecutor and the defence | awer have a right to exclude certain
people fromthe jury, either for a stated reason, or w thout giving a reason
Excl usion for no expl ained reason is known as perenptory challenge. The
prosecutor and the defence | awer have the power to use a limted nunber of
peremptory chal | enges and an unlimnited nunmber of challenges for cause. In
Bat son v. Kentucky, the Supreme Court noted that perenptory chall enges on
invalid racial grounds are not acceptable. However, in practice it is

i npossi bl e to acknow edge that the system does not tolerate the use of
perenmptory chal l enges along racial lines. As a result, it has not been
uncommon that black defendants are tried before a totally or alnost all-white
jury.

87. In this regard, the Special Rapporteur has intervened, inter alia,

on behalf of: (a) Johnny Watkins, black, who was sentenced to death by an
all-white jury in Danville, Virginia, and executed on 3 March 1994. The
prosecutor had allegedly elimnated all prospective black jurors fromthe jury
t hrough perenptory chall enges; and (b) Hernando Wl Ilianms, black, executed in
[1linois in March 1995, after having been convicted and sentenced to death by
an all-white jury in Cook County, Illinois, after the prosecutor had excluded
all 26 black jurors fromjury service. |In both cases their victins were
reportedly white.

88. During a jury selection for a capital trial, potential jurors will be
asked if they are opposed to the death penalty. Those who are oppossed to
the death penalty are likely to be taken off the panel of prospective jurors.
Many nmenbers of minority groups are opposed to the death penalty because it
has been di sproportionately used agai nst nmenbers of their respective
communities. Even if a potential juror says that he is against the death
penalty but that he may consider inposing it, his exclusion can be justified.

89. It is the Special Rapporteur’s view that while the jury system was

i ntended to represent the community as a whole, the conmunity can hardly be
represented when those who oppose the death penalty or have reservations about
it seemto be systematically excluded fromsitting as jurors.
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90. Two phases can be differentiated in capital cases. |In the initial
phase, the jury determ nes whether the defendant is guilty or innocent. |If
he/ she is found guilty, the second phase of the trial consists in determ ning
the penalty. The possible choices may be death, life inprisonnent and, in
some states, life inprisonnment w thout possibility of parole. Generally, in

the second phase of the trial the jury has to find, in order to i mpose a death
sentence, that there are statutory aggravating circunmstances (nost states have
between 7 and 10 in their statutes). At |east one aggravating circunstance
has to be found in order to inpose a death penalty. Consideration has to

be given, however, to mitigating circunstances (whatever information the
defendant offers in order to convince the jury to spare his life). The jury
is instructed to bal ance aggravating and mitigating circunstances before
comng to a verdict. |If they find at |east one aggravating circunstance that
outwei ghs mitigating circunstances, the result can be a death sentence (see
para. 119 bel ow).

91. In this second phase of the trial, when the jury has to determne the
penal ty, the guidance that the jury receives may inappropriately influence the
penalty. Thus, according to information received, the information the juries
recei ve concerning the neaning of the sentencing options varies according

to the state. For exanple, in Texas, the jury cannot be instructed on the
meani ng of “life inprisonment”. This situation gives rise to strong concerns
because in many cases jurors are said to believe that by choosing life

i mpri sonment the defendant may shortly be rel eased fromprison. However,

di fferent surveys (see paras. 103-104) show that when a person is informed
about the nmeaning of life inprisonment, if given the option of choosing
between the death penalty or life inprisonnent, they tend to choose the
second opti on.

4. The right to counsel: inpact of de-funding
resource centres and the 1996 Anti-Terrorism
and Effective Death Penalty Act

92. Federal and state crim nal procedures ensure the right to counsel for
trial and direct appeal in death penalty cases. There is no guarantee of
counsel at post-conviction review. However, this constitutional right to
counsel does not always ensure adequate or effective counsel. The inportance
of adequate |egal representation, particularly in capital punishnment cases, is
essenti al because ineffective counsel may result in death.

93. When a person is arrested and charged with a capital offence, there are
several options concerning counsel. |If the defendant has enough financia
resources he/she nay get a private lawer. |If the defendant cannot afford a

private | awer, the state, in those states where there is an institutionalized
public defender system such as in Florida, or a capital defenders office, as
in New York, will provide counsel for indigent defendants. |If the state does
not have a public defender system such as Texas, and the defendant is

i ndi gent, the defendant has a right to a court-appointed | awer.

94. The conpetence of the initial |awer is fundanental, as many i ssues,

i ncluding factual and |egal issues which are not raised at the trial stage,
are barred from being introduced in the appeal phase. Allegations concerning
| ack of adequate and effective counsel are of particular concern in those
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states where the constitutional right to counsel is provided through a
court-appointed lawer. The particularities and the conplexity of a capita
case nmake standard professional qualifications inadequate to represent a

def endant facing capital punishnment. However, when a judge appoints a | awer
to represent a capital defendant, he/she does not necessarily consider the
qualifications of the appointed |awer. There are no specific criteria which
a judge nust use to appoint a lawer. It depends entirely on the judge's
decision. An additional difficulty is that court-appointed | awers are
reportedly not allocated sufficient resources to conduct investigations and
devel op evidence in favour of their clients. Negative racial attitudes of
sonme court-appointed | awers against their clients have al so been docunented.
Furthernore, the | awer is appointed by a judge who, in some states, is an

el ected official. Reportedly, judges are on many occassions elected for their
strong position in favour of the death penalty. These factors may reportedly
lead to the selection of pro-death penalty |awers to defend capital cases.

95. Al | egations of ineffective counsel in death penalty cases have been
brought to the attention of the Special Rapporteur on several occasions. The
Speci al Rapporteur intervened on behal f of Mim a Abu-Janmal, black, sentenced
to death in Pennsylvania for the nurder of a white police officer, after
concerns about the competence of his trial counsel, the inadequate funding
provi ded to the defence to investigate the case and doubts about the evidence
col |l ected agai nst himwere brought to his attention. He also intervened on
behal f of Calvin Burdine, a honpsexual, sentenced to death in Texas.
According to the information received, his awer fell asleep on severa
occasions during the trial. The lawer was said to have accepted three jurors
onto the jury who were said to have prejudi ce agai nst honosexuals. Further
the Speci al Rapporteur was informed that the |awer failed to object to the
stat ement made by the prosecutor during the sentencing phase of the trial
according to which being sent to the penitentiary was not a very bad

puni shment for a honbsexual. 46/ The Texas Court of Crimnal Appeals
reportedly ruled that his lawer’s failure to stay awake did not affect the
outcome of the case. However, the federal court gave Burdine a stay of
execution and rul ed that another hearing was necessary to establish if his
trial had been prejudiced.

96. The inmportance of the initial defence counsel is also crucial because in
sonme states it is very difficult to obtain relief on the basis of ineffective
counsel. According to the infornmation received, in several cases in Texas,

despite strong evidence suggesting ineffective counsel, the Court of Crim nal
Appeal s rejected findings and denied relief without a witten opinion

expl aining why they rejected the findings. A simlar disregard for appeals on
clainms of ineffective counsel is reported in the federal court system In
particular, two federal courts, the Fifth Circuit Court of Appeals, which
covers Texas, M ssissippi and Louisiana, and the Fourth Circuit Court of
Appeal s, which covers North Carolina, South Carolina, Virginia, Wst Virginia
and Maryland, are reportedly very unlikely to grant relief on ineffective
counsel cl ai ns.

97. Even though there is no constitutional right to counsel at a
post-conviction | evel, many states and the Federal CGovernnent had previously
funded post-conviction defender organi zati ons (PCDGs), al so known as resource
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centres, which represented persons at this stage of the proceedings or
provi ded help to | awyers representing them They also helped by trying to
| ocate counsel for death row prisoners.

98. The already difficult situation concerning adequate counsel has been
wor sened by the severe cuts in funding for PCDOs in 1995, and by the enactment
of the 1996 Anti-Terrorismand Effective Death Penalty Act.

De- f undi ng of PCDGs

99. Created in 1988, the PCDOs hel ped to raise the quality of representation
at post-conviction and habeas corpus proceedings. In 1995, Congress stopped
funding for PCDOs. The absence of PCDOs creates a grave difficulty for

def endants at the post-conviction level, particularly in those states such as
Texas which do not have a fornmally constituted agency or institution providing
speci al i zed court-appointed | awers for capital defendants. While the judge
is obliged to appoint a |lawer for trial and direct appeal, representation is

not assured at the post-conviction level. The result is that many death row
i nmat es do not have | egal representation at post-conviction level. 1In sone
states, like California, the state has provided sonme noney to continue

supporting post-conviction representation. However, the Special Rapporteur
was informed that 170 death row inmates in California currently have no | ega
counsel

Enact nent of the 1996 Anti-Terrorismand Effective Death Penalty Act

100. In April 1996, the President of the United States signed into | aw the
Anti-Terrorismand Effective Death Penalty Act. The |aw was designed to
shorten the tine for the appeals process for convicts on death row. The |aw
establishes limts on the nunber of habeas corpus appeals which may be nade
and sets tinme limts for federal courts to review decisions by state courts.
This law wil|l cause capital cases to proceed nore quickly fromstate court

to federal court and nost substantive decisions will be made by state court
judges. A further effect of this lawis that the role of the federal judge in
state capital punishnent cases is substantially reduced. Under the new | aw,
there is a narrower scope of review, so nore aspects of the trial are

unrevi ewabl e and justice depends nore on the actions of the | ower court
judges. A nmovenent to speed up executions in state |aw has al so been
reported. In sone states, laws requiring capital defendants to raise al

their clains at a single appeal have been enacted. The Special Rapporteur
fears that this nay lead to the |l egal inpossibility of taking into account new
evi dence whi ch beconmes known at a |ater stage and to redress inadequacies
caused by inconpetent counsel

101. In addition, in sonme states, such as Texas, where no public defender
system exists, there is no institutional experience in defending death penalty
cases. In addition, nmost of the judges are fornmer prosecutors. Over the

years, this creates a climate far nore favourable to the prosecution than
to the defence
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5. The right to seek pardon or connutation

102. Article 6 (4) of the ICCPR provides for the right to seek pardon or
comut ation of the sentence. The procedure for pardons or conmutation differs
fromstate to state. The Special Rapporteur was informed that in severa
states menbers of the board of pardons and paroles are appointed by the
governor of the state. This nmay lead to politicization of the pardon or
comut ation. Pardon or comrutation generally has limted fair-procedure

saf equards and are unreviewable. The final decision is made in npst cases by
t he governor and by the President in the federal system |In several states
menbers of the parole boards neet and have granted or recommended pardon on
several occasions. However, the Special Rapporteur was appalled to find out
that in Texas, the nenbers never neet, do not discuss the cases brought to
their attention together and provide their individual votes by phone. Not
surprisingly, the board has never recommended pardon in a capital case.

6. The role of public opinion

103. During his mission, the Special Rapporteur was repeatedly told that the
death penalty is applied because that is what the people want. However, the
Speci al Rapporteur enphasizes that a thorough analysis of the will of the
peopl e may change this assunption considerably. Recent studies in the

United States show that people are not sinply “in favour of” or “opposed to”
the death penalty. According to crimnologist Dennis Longmire, in his study
on attitudes on capital punishnent, positions on the death penalty are not so
clear, and 73 per cent of the people have inconsistent attitudes towards this
puni shment. In his study, he concluded that “people tend to be quick to stand
in support of this sanction, but they are just as quick to back off their
support when given specific information about its admnistration”. 47/
Further, as stated in the Secretary-Ceneral’s fourth quinquennial report on
capi tal punishnment (E/ 1990/38/Rev.1 and Corr.1 and Add. 1), there is a need

to differentiate between sporadi ¢ popul ar support of capital punishment and
wel | -infornmed opinion

104. According to a 1997 poll conducted by Sam Houston State University, the
nunber of Texans favouring the death penalty has slightly decreased. |In 1977,
80 per cent of Texans reportedly supported capital punishnment, while in 1997
the nunber dropped to 76 per cent. Despite this initial high figure, however,
48 per cent of the respondents to the survey who initially reported that they
were uncertain about their position becane opposed to the death penalty when
offered the possibility of a life sentence option. Simlar conclusions have
been reached by other studies. Thus, WIIliam Bowers, in his New York study,
found that 71 per cent of the respondents supported the death penalty.
However, this figure was reduced to 19 per cent when the alternative of

life inmprisonnent w thout parole was offered. 48/

C. Lack of awareness of United States international obligations

105. Government officials and menbers of the judiciary at the federa

and state levels with whom the Special Rapporteur held neetings (with the
exception of officials in the Departnent of State) had little awareness of the
International Covenant on Civil and Political Rights and international |ega
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obligations of the United States regarding the death penalty. Few knew that
the United States had ratified this treaty and that, therefore, the country
was bound by its provisions. It was brought to the attention of the Specia
Rapporteur that state authorities had not been informed by the Federa
Government about the existence and/or ratification of this treaty, and were
consequently not aware of it. No efforts appeared to have been undertaken by
the Federal Governnent to di ssem nate the | CCPR

106. In several cases, relevant state judicial authorities told the Specia
Rapporteur that, should a claimbe brought before themon the basis of a
violation of the ICCPR, they would consider and analyse its inplications.
However, many others told himthat the | CCPR was not a state |aw and therefore
was not applicabl e.

107. In view of this disturbing finding, at the end of his mssion to the
United States, the Special Rapporteur sent a fax, dated 8 October 1997, to the
Department of State, Human Ri ghts Division, requesting information on the
efforts undertaken to dissenm nate the provisions of the ICCPR following its
ratification. At the time of finalization of this report, alnost three nonths
| ater, no answer to his comruni cation had yet been received.

108. There seens to be a serious gap in the relations between federal and
state governnents, particularly when it conmes to international obligations
undertaken by the United States Governnent. The fact that the rights
proclainmed in international treaties are already said to be a part of donestic
| egi sl ati on does not exenpt the Federal Governnent from di ssem nating their
provi sions. Donestic |aws appear de facto to prevail over international |aw,
even if they could contradict the international obligations of the

United States.

109. The Special Rapporteur has also found that there is a generalized
perception that human rights are a prerogative of international affairs, and
not a domestic issue. The fact that only the Departnment of State has a

Human Rights Division, as well as the low | evel of awareness of internationa
human rights standards within the Department of Justice, are clear indications
of this phenonmenon. While the Special Rapporteur recognizes the inportant
role that the United States is playing in the establishment and nonitoring

of human rights standards in many countries of the world, he is conpelled to
note that human rights seemnot to be taken seriously enough in the domestic
ar ena.

110. The Speci al Rapporteur notes that both the Departnent of Justice and the
Department of State are branches of the Federal Government and it is critica
that they work together to ensure that obligations undertaken internationally
by the United States are inplenented donestically. Domestic inmplenmentation is
the responsibility of all branches of the Governnment, executive, judicial and
| egislative. Wthin the executive branch, the Justice Department is one of
the primary players in enforcing human rights donestically. Thus, it nust
wor k cooperatively to educate, dissem nate and enforce the human rights

obl i gati ons undertaken by the United States.
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D. Oher issues of concern

1. Participation of victins in the justice system

111. The term*“victimof crime” is defined, in the Declaration of Basic
Principles of Justice for Victinms of Crine and Abuse of Power, adopted by the
CGeneral Assenbly by its resolution 40/34 of 29 Novenber 1985, as a person who
has suffered harm including physical or nmental injury, enotional suffering,
econom ¢ | oss or substantial inpairment of his/her fundamental rights, through
acts or om ssions that are in violation of crimnal laws (para. 1). According
to this Declaration, victins (who are to be understood as including i mediate
famly or dependants) of crinmes are entitled to respect and conpassi on, as
well as, inter alia, to access to nechani sns of justice, proper assistance

t hroughout the | egal process and pronpt redress. Victins have no right to
retaliation.

112. During his mission, the Special Rapporteur observed the existence of a
very strong nmovenent for victinms’ rights. 49/ According to the information
recei ved, 29 states have anended their constitutions to include specific
rights for victins of crinme. The Special Rapporteur is concerned by the fact
that victins’ rights as provided by law in sone states may underm ne the
rights of the accused. Thus, in the Constitution of the State of Florida,

section 16, it is stated that: “In all crimnal prosecutions the accused
shall, upon demand, be informed of the nature and cause of the accusation”.
Further, it also states that, “Victins of crime ... are entitled to the right

to be inforned ..

113. The inpact of the victins' rights novenent led the President, in his
State of the Union Address on 4 February 1997, to announce his support for
passage of a victins' rights amendnent to the Constitution. According to the
i nformati on received, a proposal to amend the United States Constitution to
recogni ze victins' rights in the crimnal justice systemis to be considered
by Congress. The rights proposed for victinms include, anong others, the right
to notice of all public proceedings concerning the crinme and the right not to
be excluded fromthem the right to a final disposition free from unreasonabl e
delay, and the right to have the victinms' safety considered with regard to the
rel ease from custody of the defendant.

114. Several aspects of this constitutional anmendnent, in particular the
right to a final disposition free from unreasonabl e del ay, appear to underm ne
the rights of the accused. This right seens to be intended to speed up
prosecutions and |init appeals. There are fears that this right my interfere
with the defendant's right to counsel. For exanple, if the defence would need
nmore tinme to prepare the case, a victimcould claimhis constitutional right
to have the process concluded, on the basis of which a request for continuance
coul d be denied. Considering that habeas corpus proceedi ngs nay take pl ace
long after the trial, habeas proceedings already limted by the enactnent of
the Anti-Terrorismand Effective Death Penalty Act could be further underm ned
by the anmendnent as it could lead to shortening tine periods.
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2. The risk of executing the innocent

115. The Speci al Rapporteur holds the opinion that there is no such thing as
an infallible legal systemor one in which m stakes do not occur; to the
contrary, mstakes do occur. However, acknow edging a nmi stake once a person
has been executed is neaningless. The Special Rapporteur is concerned that in
the United States innocent people may be sentenced to death and even execut ed.
In Furman v. Ceorgia (1972), Justice Marshall referred to this problemstating
that “No matter how careful courts are, the possibility of perjured testinony,
m st aken honest testinony, and human error remain all too real. W have no
way of judging how many i nnocent persons have been executed, but we can be
certain that there were some”. A report issued on 21 Cctober 1993 by the
House Subcommittee on Civil and Constitutional Rights of the Conmttee on the
Judiciary listed 48 persons who had been rel eased fromdeath row from 1973

to 1993 because evidence of their innocence had energed.

116. The Speci al Rapporteur intervened on behalf of Ricardo Al dape Cuerra,
convicted and sentenced to death in 1982 for the killing of a police officer
in Houston. A federal judge ruled in 1994 that he should be rel eased or
retried, as the police and prosecutors in the case had acted in bad faith.
The ruling was upheld by the United States Court of Appeals. A new trial
was granted, but the Houston District Attorney dropped the charges.

Ri cardo Al dape Cuerra, who had al ways denied that he shot the officer, was
rel eased in 1997.

3. Executions of foreign nationals

117. The United States ratified the Vienna Convention on Consul ar Rel ations
i n Novenber 1969. By ratifying the Convention, the United States is obliged
to comply with the requirenments of its provisions. Article 36 provides for
foreign nationals arrested in another country to be informed w thout undue
delay of their right to contact their consulate for assistance.

118. Information received suggests that many of the foreigners who are
currently sentenced to death in the United States were never informed of their
rights under the Vienna Convention on Consular Relations. It is alleged that
sonme 60 foreigners were sentenced to death without having had the assistance
of their consulate. Sone of them |ike Mexican Irineo Tristan Mntoya,
sentenced to death in Texas, were executed. On 9 July 1997, in an apol ogy

i ssued by the Departnent of State on his case, it was stated that, “The
Department of State extends, on behalf of the United States, its nobst profound
apol ogy for the apparent failure of the conpetent authorities to inform

M. Tristan Montoya that he could have a Mexican consul ar officer notified of
his detention”.

119. Al though information received nakes it clear that the State Depart nment
has, on several occasions, infornmed officials of various states, including
governors and attorneys-general, of their duties under article 36, it appears
that the periodic advisories given by the Departnment receive no consideration
It is of concern that reportedly no courts in any death penalty case have
found that the preclusion of notification of the right to contact their

consul ate for assistance is sufficient to warrant relief. In the case of
Joseph Standl ey Faul der, a Canadi an national, the Fifth Circuit Court of
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Appeal s call ed Texas's violation of the Convention a harnless error.

Patrick Jeffries, also a Canadian citizen, sentenced to death in 1983 in
Washi ngton State, was never informed about his right under the Vienna
Convention to contact the Canadi an consul ate for assistance. Allegedly,
because of the omission, he was not able to obtain adequate |ega
representation and nitigating factors were not introduced in the sentencing
phase of his trial, therefore leaving the jury no alternative but to sentence
himto death.

120. Further, the lack of awareness on the part of judicial authorities about
the Vi enna Convention nakes it difficult for |lawers to raise violations of
this treaty. During the trial of Virginio Ml donado, a 31-year-old Mexican
nati onal, the defence |lawer clainmed a violation of the rights of his client
under this treaty. According to the information received, the trial judge
stated, referring to the Vienna Convention on Consular Relations: “I don't
know that it exists ... | amnot an international |aw expert”. Further, the
prosecutor in the case argued the |aw was irrel evant because it was not a
Texas | aw. 50/.

121. The Special Rapporteur is of the view that not inform ng the defendant
of the right to contact his/her consulate for assistance may curtail the right
to an adequate defence, as provided for by the I CCPR

V. DEATH AS A RESULT OF EXCESSI VE USE OF FORCE
BY LAW ENFORCEMENT OFFI Cl ALS

122. During his visit to the United States, the Special Rapporteur devoted a
smal | proportion of his tinme to collecting information about other types of
violations of the right to |life, particularly those caused by excessive use of
force.

123. According to the information received, deadly force nationwi de is nore
likely to be disproportionately used on racial mnorities. Cases of persons
killed by police brought to the attention of the Special Rapporteur al
concerned nenbers of ethnic mnorities, mainly African-Anmericans and

Hi spani cs. Young African-Anmericans are said to be | ooked upon as potentia
crimnal suspects. The Special Rapporteur was informed that according to a
recent study conducted in the Washington, D.C. area on who is stopped for
traffic violations, only 14 per cent of drivers were white while 73 per cent
were African-American. According to the information received, of the
conplaints filed with the New York City Civilian Conplaint Review Board (CCRB)
fromJanuary to June 1996, 75 per cent were filed by African-Anericans or

Hi spanics. |In 65 per cent of the cases, the police officers involved were
white.

124. Many police departnents are trying to have a nore bal anced ethnic
representation anong their personnel in an effort to make them nore
representative of the local population. The Special Rapporteur was inforned
that in Mam, 50 per cent of the police officers are Hispanic, 25 per cent
are African-American and 25 per cent white. In New York, 72.2 per cent of
the officers are white, 15.2 per cent are Hispanic and 11.5 per cent are
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African-American. 51/ Bal ancing the conposition of police departnents
according to the ethnic distribution of the [ocal population may al so have a
positive inmpact in reducing allegations of racial bias.

125. During public hearings he held in New York, the Special Rapporteur was
informed, inter alia, that the follow ng persons had been killed by police
of ficers: 52/

(a) José Antonio Sanchez, Doninican, killed on 22 February 1997 by a
police officer during a raid on the El Caribe restaurant in Queens where he
wor ked as a cook. Police clainmed Sanchez attacked themw th a knife;

(b) Franki e Arzuega, aged 15, Puerto Rican, killed on 12 January 1996
after being shot in the back of the head as he sat in the back seat of a car
st opped by police officers of the 90th Precinct in Brooklyn. Police clainmed
the driver of the car tried to drive off while being questioned by one of the
police officers. No weapons were found. Oficers did not report the case for
three days, and were not disciplined,

(c) Yong Xi n Huang, aged 16, Chinese, shot on 24 March 1995 by a
Br ookl yn police officer investigating reports of a child with a gun. He was
shot at close range behind the ear. He was playing with a pellet gun

(d) Ani bal Carrasquillo, aged 21, Puerto Rican, shot dead by a police
of ficer in Brooklyn on 22 January 1995. Police reportedly clainmed he was
acting in a suspicious manner. No weapon was found and an autopsy reveal ed
that he was shot in the back

(e) Aswon Wat son, aged 23, African-Anerican, killed on 13 June 1996 in
Br ookl yn. Reportedly shot 18 tinmes by officers of the 67th Precinct while
sitting in a stolen car. No arnms were found. A grand jury chose not to
indict the officers;

() Ant hony Rosario, aged 18, and Hilton Vega, aged 21, both
Puerto Rican, shot on 22 January 1995 by police fromthe 46th Precinct in the
Bronx while trying to rob an apartnent. Rosario was shot 14 tines in the back
and side. In March 1995 a grand jury voted not to bring crimnal charges
agai nst the police officers. The CCRB supported the fanm |y clainms, agreeing
t hat excessive force was used and recommended that formal charges be brought
agai nst the officers. The CCRB sent its report to the Police Commi ssioner
who was said to have criticized the Board

126. In addition, Anthony Baez, aged 29, Puerto Rican, was Kkilled

on 22 Decenber 1994 by a police officer of the 46th Precinct in the Bronx

who applied a chokehold on him The officer who killed himhad previously had
14 conplaints of brutality | odged against him According to the information
recei ved, the use of chokeholds was banned in 1993 by the New York Police
Department (NYPD). O her police departnments, such as those in San Francisco
and Los Angeles, are said to continue using it if necessary to protect the
lives of officers

127. The Special Rapporteur was also infornmed about deaths comitted as a
result of the use of pepper spray. Pepper spray is a weapon that attacks
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the respiratory system \Vhile it is neritorious that police | ook for
strategi es and weapons that do not cause injuries, pepper spray has raised
concerns because several persons are said to have died due to its use. At

| east two individuals died in San Francisco after pepper spray was used.
Aaron WIlliam an African-Anerican, reportedly died in police custody after
bei ng beaten and pepper-sprayed by police officers. The Special Rapporteur
was particularly shocked at the death of Sammy Marshall in San Quentin prison
in California. Marshall, a 51-year-old nan, was on death row for murder. On
27 February 1997, the California Suprenme Court reversed his death sentence.
According to the information received, he was never informed about it. On

15 June, several guards allegedly entered his cell and asked himto come out.
When he refused, pepper spray was used, which reportedly caused his death.

128. The Speci al Rapporteur was informed about the existence of a specia
unit in the Los Angel es Police Department, known as the Special |nvestigation
Section (SIS), created in 1965 and conposed of a group of about 20 officers
who are known to conduct controversial operations which have on many
occasions resulted in deaths. According to the information received, on

12 February 1990 a McDonald's restaurant in the Sunland area of Los Angel es
was robbed by four individuals while SI'S menbers nonitored the incident

wi t hout intervening. Allegedly, once the four individuals had |eft the

SIS agents opened fire as they were trying to leave in a car. Three of the
robbers were killed and one was seriously injured. None of themwas said to
have fired any shots at the officers.

129. The exi stence of an independent civilian review system through which
persons may file conplaints of police m sconduct offers the possibility of
nmore inpartiality. In New York, the CCRB was established in 1993. It is
conposed of 13 nmenbers appointed by the mayor, five of whom are chosen by the
mayor, five by the City Council and three by the Police Comm ssioner. The
Board is an i ndependent, non-police agency with the power to investigate

al l egations of msconduct filed by citizens against NYPD officers. It has the
power to receive, investigate, hear, meke findings and recomrend acti on on
conpl aints concerning New York City police officers involving excessive or
unnecessary use of force, abuse of authority and discourtesy or offensive

| anguage. Once a case has been investigated, the Board nmay recomend any of
the foll owi ng dispositions with regard to the conplaint: substantiated (the
officer actually commtted the alleged act), unsubstantiated (not enough

evi dence), exonerated (the incident occurred but the actions of the officer
were lawful), or unfounded (acts did not occur). |In cases of killings, the
CCRB can carry out an investigation even if Internal Affairs is also doing it.
The CCRB reports its findings to the Police Comm ssioner, but it has no
authority to guarantee that disciplinary action will be taken. This will be
deci ded by the police departnent while the officer under investigation may
continue to work.

130. Al'l sources consulted have agreed that police departnents in the
United States have high witten standards in regard to training and

gui delines on the use of force. Principles reflected in the Code of Conduct
for Law Enforcenent O ficials (General Assenmbly resolution 34/169 of

17 Decenber 1979), as well as the Basic Principles on the Use of Force and
Firearms by Law Enforcenent Oficials adopted by the Eighth United Nations
Congress on the Prevention of Crine and the Treatnent of O fenders in 1990,
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are reportedly fully reflected in police regulations. This is despite the
fact that there is little, if any, awareness of the existence of these

i nternational standards. The Special Rapporteur is of the opinion that there
is a need for federal authorities to take concrete neasures to ensure that al
| evel s of armed officials are trained and neet those standards.

131. It was difficult for the Special Rapporteur to obtain informtion
concerning killings commtted by the police in the United States. Nationa
data seenmed not to be available. The Special Rapporteur was infornmed that
there have been sone attenpts to collect national figures on police violence.
The introduction in Congress of a bill called the Police Stop Statistics Act,
whi ch woul d require each individual police department to collect data on
pol i ce stops, including whether a search was conducted or if violence was
used, is an exanple.

132. The Special Rapporteur is aware of the dangerous situations that police
officers face, and that the majority of confrontations which require use of
force do not result in death, testinony to the degree of professionalismwhich
exists in United States police departnents. However, in many of the cases
brought to his attention, the use of lethal force was said not to have been
justified.

133. The low rate of crimnal prosecution in cases of police brutality
remai ns the principal cause for the perpetuation of violations of human rights
by the police, in particular violations of the right to life. The manner in
whi ch a Governnment reacts to human rights violations cormitted by its agents,

t hrough action or omi ssion, clearly shows the degree of its willingness to
ensure effective protection of human rights. States have the obligation to
conduct exhaustive and inpartial investigations into allegations of violations
of the right tolife, to identify, bring to justice and punish the
perpetrators, to grant adequate conpensation to the victinms or their fanlies,
and to take effective neasures to avoid the recurrence of such violations. 53/

134. The fact that few police officers are subject to crimnal prosecution
for abuse of force resulting in death has been attributed to several factors,
as descri bed bel ow

135. Lack of proper investigations. On many occasions police nisconduct -
including killings caused by police - is investigated by an Internal Affairs
Department (internal systemfor dealing with conplaints and all egati ons of

m sconduct) within the police. According to the information received, they do
not have i ndependent subpoena power to call w tnesses and conpel their
participation in proceedings. The District Attorney's Ofice generally

recei ves notice of every shooting, but it does not necessarily get involved.
The fact that it is the police departnment that investigates a shooting in

whi ch police officers were involved creates a conflict of interest. In nost
cases, police officers are not permanently assigned to the Internal Affairs
Department; they work there for sone years and then go back to the regul ar
police force. It would be unrealistic to expect inpartiality fromthose who
conduct investigations against coll eagues, particularly when their positions
may | ater be reversed. Unless there is an independent oversight, these cases
will not be properly investigated. This is why it is very inportant to have
an i ndependent body to investigate conplaints against the police.
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136. Conpensation for danages does not generally conme fromthe Police
Department. The fact that noney paid for danages normally does not cone
frompolice departnents but fromthe nunicipality does not act as an incentive
for the police departnment and allows the situation to be perpetuated. The
Speci al Rapporteur was inforned that in sone police departments, such as in
San Franci sco, the situation has changed and that nmoney comes fromthe police
departnent itself. Consultations in this direction are also said to be under
way in New York city.

137. Political influence of police in the country. Police unions in the
United States are reported to be an inmportant political entity. Not only do
they represent their nenbers, but they also nmake political endorsenents.
Politicians, when running for election, including for president, are
particularly interested in receiving support from police unions because they
are perceived as being “tough” on crinme. 1In the context of m sconduct, police
are likely to benefit frompolitical protection. At the federal |evel, there
has reportedly been a lack of interest in investigating police m sconduct.
Crimnal prosecution is rare for simlar political reasons: |ocal district
attorneys who run for office need support frompolice unions. 1In addition

the district attorney depends on the police department to conduct

i nvestigations. Unlike in many countries, the police in the United States are
structurally i ndependent of the judge as well as of the prosecutor's office.
Therefore, prosecutors nust always be aware, even as they seek to prosecute
abusive police, that they will require the cooperation of these sanme police in
all future crimnal investigations and prosecutions. Therefore, it is
allegedly difficult for a district attorney to decide to bring charges agai nst
a police officer. The district attorney nust deci de whether there is
sufficient evidence to bring the case before a grand jury, which makes the
deci si on whether or not the evidence justifies bringing an indictnent.

138. It has also been brought to the attention of the Special Rapporteur that

the standards of crimnal liability for police are very high. Hence, not only
does it have to be proven whether the officer used unreasonable force, but
al so whether he intended to use it. |In nany cases, the intention to use

excessive force is difficult to prove.

139. The Special Rapporteur has further been infornmed that the Justice
Department has the power to investigate entire police departments for patterns
and practices of msconduct and can require certain practices to be changed.
In New York City, the Justice Departnent intervened only after the

Abner Loui ma case. 54/

V.  CONCLUSI ONS AND RECOMMENDATI ONS

“Where, after all, do universal rights begin? In small places,
close to honme - so close and so snall that they cannot be seen on any
maps of the world ... . Unless these rights have neaning there, they
have little nmeani ng anywhere. W thout concerned citizen action to
uphol d them close to hone, we shall look in vain for progress in the
| arger world.” - Eleanor Roosevelt



E/ CN. 4/ 1998/ 68/ Add. 3
page 32

A. Concerning the use of the death penalty

140. The Speci al Rapporteur shares the view of the Human Rights Committee and
considers that the extent of the reservations, declarations and understandi ngs
entered by the United States at the tine of ratification of the | CCPR are

i ntended to ensure that the United States has only accepted what is al ready
the law of the United States. He is of the opinion that the reservation
entered by the United States on the death penalty provision is inconpatible
with the object and purpose of the treaty and should therefore be considered
voi d.

141. Not only do the reservations entered by the United States seriously
reduce the inmpact of the ICCPR, but its effectiveness nationwide is further
under m ned by the absence of active enforcenment nechanisns to ensure its

i npl enentation at state |evel.

142. The Special Rapporteur is of the view that a serious gap exists between
federal and state governnents, concerning inplenentation of internationa

obl i gati ons undertaken by the United States Government. He notes with concern
that the | CCPR appears not to have been disseninated to state authorities and
that knowl edge of the country’s international obligations is al nost

non-exi stent at state level. Further, he is of the opinion that the

Federal Government cannot claimto represent the states at the internationa

| evel and at the sane tine fail to take steps to inplement internationa

obl i gati ons accepted on their behalf.

143. The Special Rapporteur is aware of the inplications of the United States
system of federalismas set out in the Constitution and the inpact that it has
on the laws and practices of the United States. At the same tinme, it is clear
that the Federal Government in undertaking international obligations also
undertakes to use all of its constitutionally mandated powers to ensure that
the human rights obligations are fulfilled at all |evels.

144. The Speci al Rapporteur questions the overall commitment of the

Federal Government to enforce international obligations at hone if it clainmed
not to be in a position to ensure the access of United Nations experts such as
speci al rapporteurs to authorities at state level. He is concerned that his
visit revealed little evidence of such a conmtnment at the highest |evels of

t he Federal Governmnent.

145. The Speci al Rapporteur believes that the current practice of inposing
deat h sentences and executions of juveniles in the United States violates
international law. He further believes that the reintroduction of the death
penalty and the extension of its scope, both at federal and at state |evel,
contravene the spirit and purpose of article 6 of the ICCPR, as well as the
international trend towards the progressive restriction of the nunber of

of fences for which the death penalty may be inposed. He is further concerned
about the execution of mentally retarded and i nsane persons whi ch he considers
to be in contravention of relevant international standards.

146. The Speci al Rapporteur deplores these practices and considers that they
constitute a step backwards in the pronotion and protection of the right to
life.
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147. Because of the definitive nature of a death sentence, a process |eading
to its inposition nust conply fully with the highest safeguards and fair tria
standards, and nust be in accordance with restrictions inmposed by
international |law. The Special Rapporteur notes with concern that in the
United States, guarantees and safeguards, as well as specific restrictions on
capital punishnment, are not being fully respected. Lack of adequate counse
and |l egal representation for many capital defendants is disturbing. The
enactment of the 1996 Anti-terrorismand Effective Death Penalty Act and the
| ack of funding of PCDOs have further jeopardized the inplenmentation of the
right to a fair trial as provided for in the | CCPR and ot her internationa

i nstruments.

148. Despite the excellent reputation of the United States judiciary, the
Speci al Rapporteur observes that the inposition of death sentences in the
United States seens to continue to be marked by arbitrariness. Race, ethnic
origin and econom c status appear to be key determ nants of who will, and

who will not, receive a sentence of death. As Justice Marshall stated in
Godfrey v. Georgia, “The task of elim nating arbitrariness in the infliction
of capital punishnment is proving to be one which our crimnal justice system -
and perhaps any crimnal justice system- is unable to perforni.

149. The politics behind the death penalty, particularly during el ection
canpai gns, raises doubts as to the objectivity of its inposition. The
Speci al Rapporteur believes that the system of election of judges to
relatively short ternms of office, and the practice of requesting financia
contributions particularly fromnenbers of the bar and the public, may risk
interfering with the independence and inpartiality of the judiciary. Further
the discretionary power of the prosecutor as to whether or not to seek the
death penalty rai ses serious concern regarding the fairness of its

adm ni stration

150. The process of jury selection may also be tainted by racial factors and
unfairness. The Special Rapporteur notes with concern that people who are
opposed to or have hesitations about the death penalty are unlikely to sit as
jurors and believes that a “death qualified” jury will be predisposed to apply
the harshest sentence. He fears that the right to a fair trial before an
impartial tribunal nay be jeopardized by such juries. Mdreover, he is
convinced that a “death qualified” jury does not represent the community
conscience as a whole, but only the conscience of that part of the community
whi ch favours capital punishnent.

151. The high |l evel of support for the death penalty, even if studi es have
shown that it is not as deep as is clained, cannot justify the |lack of respect

for the restrictions and safeguards surrounding its use. In many countries,
mob killings and |ynchings enjoy public support as a way to deal with violent
crinme and are often portrayed as “popular justice”. Yet they are not

acceptable in any civilized society.

152. While acknow edging the difficulties that authorities face in fighting
violent crinme, he believes that solutions other than the increasing use of the
death penalty need to be sought. Mreover, the inherent cruelty of executions
m ght only lead to the perpetuation of a culture of violence.
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153. The Special Rapporteur is particularly concerned by the current approach
to victinms' rights. He considers that while victins are entitled to respect
and conpassion, access to justice and pronpt redress, these rights should not
be i mpl emented at the expenses of those of the accused. Courts should not
become a forumfor retaliation. The duty of the State to provide justice
shoul d not be privatized and brought back to victins, as it was before the
energence of nodern States

154. Wiile the Special Rapporteur would hope that the United States woul d
join the novenent of the international comunity towards progressively
restricting the use of the death penalty as a way to strengthen the protection
of the right to life, he is concerned that, to the contrary, the United States
is carrying out an increasing nunber of executions, including of juveniles and
mental ly retarded persons. He also fears that executions of wonen will resune
if this trend is not reversed.

155. The Speci al Rapporteur w shes to enphasize that the use of the death
penalty in violation of international standards will not help to resolve
soci al problens and build a nore harnoni ous society but, on the contrary, wll
contribute to exacerbated tensions between races and cl asses, particularly at
a nonment when the United States is proclainmng its intention to conmbat racism
nor e vi gorously.

156. In view of the above, the Special Rapporteur reconmends the follow ng
to the Government of the United States

(a) To establish a noratorium on executions in accordance with the
recommendati ons nmade by the Anmerican Bar Association and resol ution 1997/12 of
t he Commi ssion on Hunman Ri ghts;

(b) To di scontinue the practice of inposing death sentences on
juvenile offenders and nentally retarded persons and to anend nationa
legislation in this respect to bring it into conformty with internationa
st andar ds;

(c) Not to resune executions of wonen and respect the de facto
nmoratoriumin existence since 1984;

(d) To review | egislation, both at federal and state levels, so as to
restrict the nunber of offences punishable by death. |In particular, the
growi ng tendency to reinstate death penalty statutes and the increase in the
nunber of aggravating circunstances both at state and federal |evels should be
addressed in order not to contravene the spirit and purpose of article 6 of
the I CCPR and the goal expressed by the international comrunity to
progressively restrict the nunber of offences for which the death penalty is
appl i ed;

(e) To encourage the devel opnent of public defender systenms so as to
ensure the right to adequate | egal representation for indigent defendants; to
reinstate funding for |legal resource centres in order to guarantee a nore
appropriate representation of death row inmates, particularly in those states
where a public defender system does not exist. This would also help to
di m nish the risk of executing innocent persons;
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(f) To take steps to dissem nate and educate government officials at
all levels as well as to devel op nonitoring and appropriate enforcenent
mechani sms to achieve full inplenmentation of the provisions of the | CCPR, as
wel |l as other international treaties, at state |evel

(9) To include a human rights conponent in training progranmes for
menbers of the judiciary. A canpaign on the role of juries could further aim
at informng the public about the responsibilities of jurors;

(h) To review the system of election of menbers of the judiciary at
state level, in order to ensure a degree of independence and inpartiality
simlar to that of the federal system It is recommended that in order to
provi de a greater degree of independence and inpartiality that judges be
el ected for longer terms, for instance 10 years or for life;

(i) In view of the above, to consider inviting the Special Rapporteur
on the independence of judges and | awers to undertake a visit to the
United States;

(J) To devel op an intensive progranme ainmed at informng state
authorities about international obligations undertaken by the United States
and at bringing national laws into conformty with these standards; to
i ncrease the cooperation between the Departnment of Justice and the Departnent
of State to dissem nate and enforce the human rights undertaki ngs of the
United States;

(k) To lift the reservations, particularly on article 6, and the
decl arati ons and understandi ngs entered to the I CCPR. The Speci al Rapporteur
al so recommends that the United States ratify the Convention on the Rights of
the Child. He further reconmends that the United States consider ratifying
the first and second Optional Protocols to the |ICCPR

B. Concerning killings by the police

157. The Special Rapporteur is concerned by the reports of violations of the
right to life as a result of excessive use of force by |aw enforcenent
officials which he received during his mssion, and he will continue to

noni tor the situation closely.

158. While acknow edging that the police face extrenely difficult situations
in their daily work, authorities have an obligation to ensure that the police
respect the right to life.

159. Prelimnary recommendations to the Covernnent of the United States
i nclude the foll ow ng:

(a) All alleged violations of the right to |ife should be
i nvestigated, police officials responsible brought to justice and compensation
provided to the victins. Further, measures should be taken to prevent
recurrence of these viol ations;

(b) Patterns of use of lethal force should be systematically
i nvestigated by the Justice Departnent;
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(c) Trai ning on international standards on | aw enforcenment and human
rights should be included in police academies. This is particularly rel evant
because the United States has taken a leading role in training police forces
in other countries;

(d) I ndependent organs, outside the police departnments, should be put
in place to investigate all allegations of violations of the right to life
pronptly and inpartially, in accordance with principle 9 of the Principles on
the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executi ons;

(e) In order to avoid conflict of interest with the local district
attorney’ s office, special prosecutors should be appointed nore frequently in
order to conduct investigations into allegations of violations of the right to
life, to identify perpetrators and bring themto justice.
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Annex*

AS APPROVED BY THE ABA HOUSE OF DELEGATES
3 February 1997

AMERI CAN BAR ASSOCI ATI ON
SECTI ON OF | NDI VI DUAL RI GHTS AND RESPONSI BI LI TI ES
SECTI ON OF LI Tl GATI ON
SECTI ON OF TORT AND | NSURANCE PRACTI CE
COW SSI ON ON MENTAL AND PHYSI CAL DI SABI LI TY LAW
MASSACHUSETTS BAR ASSOCI ATI ON
THE ASSCCI ATION OF THE BAR OF THE CI TY OF NEW YORK
NEW YORK STATE BAR ASSCOCI ATl ON

RECOMVENDATI ON

RESOLVED, That the American Bar Association calls upon each jurisdiction
that i nposes capital punishnment not to carry out the death penalty until the
jurisdiction inplenments policies and procedures that are consistent with
the foll owi ng | ongstandi ng Aneri can Bar Association policies intended to
(1) ensure that death penalty cases are adnministered fairly and inpartially,
in accordance with due process, and (2) mnimze the risk that innocent
persons may be executed:

(i) | mpl ementi ng ABA “Cuidelines for the Appointnment and Performance
of Counsel in Death Penalty Cases” (adopted February 1989) and
Associ ation policies intended to encourage conpetency of counse
in capital cases (adopted February 1979, February 1988,

February 1990, August 1996);

(ii) Preserving, enhancing and streamlining state and federal courts
authority and responsibility to exercise independent judgnent on
the nerits of constitutional clains in state post-conviction and
federal habeas corpus proceedi ngs (adopted August 1982,

February 1990);

(iii) Striving to elimnate discrimnation in capital sentencing on the
basis of the race of either the victimor the defendant (adopted
August 1988, August 1991); and

(iv) Preventing execution of nentally retarded persons (adopted
February 1989) and persons who were under the age of 18 at the
time of their offences (adopted August 1983).

FURTHER RESOLVED, That in adopting this reconmendation, apart from
exi sting association policies relating to offenders who are nentally retarded
or under the age of 18 at the tine of the comm ssion of the offenses, the
Associ ation takes no position on the death penalty.

* Reproduced in the | anguage of subm ssion only.



