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Lord Justice Sedley :

All three members of the court have contributethiojudgment which follows.

The issue

1. These conjoined appeals pose a question whichdgfesilt to answer as it is easy to
state: in deciding whether a foreign national fgaileportation has been detained for
too long, does time which he has spent appealiaghagdeportation count? If it does,
then sufficiently protracted legal proceedings sitloner or later secure his release
however weak his case and however strong the redsoretaining him. If it does
not, then a detainee with a sound legal challengernoval or deportation may be
penalised for asserting his rights by years ofrnc@ation. So the question inexorably
raises another question: is there a middle way?

The law

2. The deportation of foreign nationals is authoribgd.3 of the Immigration Act 1971.
Detention by the Home Secretary pending deportairaelease is authorised by Sch.
3 to the Immigration Act 1971, 82. This provides amended:

Detention or control pending deportation

2 (1) Where a recommendation for deportation mada tourt

is in force in respect of any person, and that gens not
detained in pursuance of the sentence or ordenytaurt, he
shall, unless the court by which the recommendasomade
otherwise directs or a direction is given under-patagraph
(1A) below, be detained pending the making of aod&pion
order in pursuance of the recommendation, unlesSé#cretary

of State directs him to be released pending further
consideration of his case or he is released on bail

(LA)Where—

(a) a recommendation for deportation made by atcoar
conviction of a person is in force in respect ahhand

(b) he appeals against his conviction or againsat th
recommendation,

the powers that the court determining the appeal exarcise
include power to direct him to be released witheriting aside
the recommendation.

(2) Where notice has been given to a person inrdaoce with
regulations under section 105 of the Nationalitgmiigration
and Asylum Act 2002 (notice of decision) of a dem to



make a deportation order against him, and he islettined in
pursuance of the sentence or order of a court mhg be
detained under the authority of the Secretary ateSpending
the making of the deportation order.

(3) Where a deportation order is in force againgt@erson, he
may be detained under the authority of the SegratfiState
pending his removal or departure from the Unitesigdiom
(and if already detained by virtue of sub-paragréphor (2)
above when the order is made, shall continue taldiained
unless he is released on bail or the Secretarytaik Slirects
otherwise).

The United Kingdom Borders Act 2007, with effeabrfr 1 August 2008, builds on
these powers. By s.32(5) the Home Secretary “ma&ena deportation order” against
a foreign criminal (that is, a foreign national wias been sentenced on conviction to
12 months or more in prison), unless one of theeptons set out in s.33 applies.
These include cases where removal would breacimtiiedual’s Convention rights
or other treaty rights. S.33(7)(a) makes it cléwt it is only removal pursuant to the
deportation order which is excluded in such cases.

These provisions contain no overt limit on the ¢ora of detention pending
deportation or release. Going by the statute aldegntion may be brought to an end
only by the cessation of a condition precedentei@ition (for example rescission of
the deportation order), by executive decision, iy grant of bail or, of course, by
physical removal.

It is the courts as the guardians of personaltjb&hich have read into the legislation
a limit on the permissible duration of detentiordenSch.3. The classic decision of
Woolf J (as he then was) R v Governor of Durham Prisogx parte Hardial Singh
[1984] 1 WLR 704 established thdt could lawfully last for no longer than was
reasonably needed in order to complete the prafedsportation.

The principle was explained more fully by Dyson(ed he then was) iR (I) v Home
Secretar2002] EWCA Civ 888, §46:

There is no dispute as to the principles thattéalbe applied in
the present case. They were stated by Woolf RenHardial
Singh[1984] 1 WLR 704, 706D in the passage quoted by Simon
Brown LJ at paragraph 9 above. This statement \wpsoged
by Lord Browne-Wilkinson inTan Te Lam v Tai A Chau
Detention Centrg1997] AC 97, 111A-D in the passage quoted
by Simon Brown LJ at paragraph 12 above. In my fjoe€lgt,
Mr Robb correctly submitted that the following fgoninciples
emerge:

1) The Secretary of State must intend to deportgéeson
and can only use the power to detain for that psgpo



i) The deportee may only be detained for a petiwat is
reasonable in all the circumstances;

iii) If, before the expiry of the reasonable periddoecomes
apparent that the Secretary of State will not de abeffect
deportation within that reasonable period, he shook seek
to exercise the power of detention;

Iv) The Secretary of State should act with the oeable
diligence and expedition to effect removal.

7. It has to be borne in mind that neither Woolf J BDyson LJ wasconstruing the
wording of the statute in any conventional sensehHudge was setting out what the
justice of the common lawimplies into it, using such open-ended conceptéaas
reasonable period” and “all the circumstances”.seh@escribe, without attempting to
define, a large area of judgment to be made in eash that comes before the court.
The phrase “in all the circumstances” reminds tiat they must have regard to
everything legally relevant, but to no more. It dowt tell them whether, much less to
what extent, time spent appealing forms part ofréhevant circumstances; nor does it
tell them what weight is to be given to those amnstances which are relevant.

8. Thus Dyson LJ in went on at § 48 to say this:

It is not possible or desirable to produce an esgtiagi list of all

the circumstances that are or may be relevantetgtiestion of
how long it is reasonable for the Secretary ofe&Statdetain a
person pending deportation pursuant to paragraf) af

schedule 3 to the Immigration Act 1971. But in mgw they
include at least: the length of the period of deten the nature
of the obstacles which stand in the path of thereédaxy of
State preventing a deportation; the diligence, dpead
effectiveness of the steps taken by the Secrethr$tate to
surmount such obstacles; the conditions in whiehdatained
person is being kept; the effect of detention om land his
family; the risk that if he is released from detenthe will

abscond; and the danger that, if released, he swifhmit

criminal offences.

9. Here too the jurisprudence at present runs outolbistacles to deportation in cases
like the present ones without doubt include thespiirof statutory appeals; the
guestion is whether, or when, the time taken byntl® to count for or against the
detainee.

The present state of affairs

! The classic phrase of Byles Jdnoper v Wandsworth Board of Woil@863) CB (NS) 180.



10.

11.

12.

13.

We sat on 8, 9 and 10 February 2011 to hear thveseppeals, the first of which,
albeit contingently, raises issues beyond the orfarsdescribed. At that point of time
the Supreme Court had heard argument but had ve gidgment irR (WL (Congo)
and KM (Jamaica)) v Home Secretaan appeal against a decision of this court (Lord
Neuberger MR, Carnwath and Stanley Burnton LJJ}(2&WCA Civ 111.

The case ofWL (Congo)was one of a group of five decided by Davis Jhe t
Administrative Court in December 2008: see [2008VHEC 3166 (Admin). Another
of the five was the case of the present appellantAlddi. Davis J held that an
unpublished policy which the Home Office was operatcreated an unlawful
presumption in favour of detaining candidates fepaftation, but dismissed the
claims on the ground that there were independexsiores in each case for detention.
That decision was appealed by WL and KM to thisrgdogether with the appeal of
WL against a related decision of Collins J, [20B8YHC 2090 (Admin). In February
2010, by a judgment of the court delivered by StarBurnton LJ, the appeals were
dismissed and the Home Secretary’s cross-appealsain allowed. The court’s
essential reasons, based partly on fresh evidever that, while a presumption in
favour of detention would not be unlawful, theredHaeen an undisclosed blanket
policy of detention which conflicted unlawfully vkithe published policy; but that, as
Davis J had found, there were valid reasons inddgr@rof the policy for detention in
each case.

It is in relation to that decision that the pendjnggment of the Supreme Court is
awaited. It follows, in relation to the principakue outlined above, that the last word
so far is what was said by this court at §102:

In our judgment, the fact that a FNP is refusingréturn
voluntarily, or is refusing to cooperate in his uret (for
example, by refusing to apply for an emergency drav
document, as initially did WL) is relevant to thesassment of
the legality of his continued detention: $@€A) v Secretary of
State for the Home Departmetited below. So is the fact that
the period of his detention has been increased, laisd
deportation postponed, by his pursuit of appeats jadicial
review proceedings seeking to challenge his depontarder
or his application for asylum or leave to remaiartigularly if
his applications and appeals are obviously unnrésiis. In
our judgment, as a matter of principle, a FNP camomplain
of the prolongation of his detention if it is caddgy his own
conduct.

We have considered with some anxiety whether wehoty await the Supreme
Court’s decision and then reconvene. But althoughAfddi has been released by
order of Davis J and Mr Khalaf is now on bail,eéess to us our duty to deal without
avoidable delay with any issue potentially affegtpersonal liberty. This is especially
so in the light of the calamitous history of thegent appeals, which were postponed
just after Easter 2010 because the Icelandic emudiad trapped both Mr Abdi’'s
counsel outside the jurisdiction; were begun iry 2010 before Pill and Rimer LJJ
and Peter Smith J with a time allocation of one arlf days; but were abandoned



14.

in the course of the second day because it wasrampto the court that the time
allocated would be insufficient. Hence the resiorabf the appeals before us with a
joint 4-day allocation.

Two other things prompt us to go on. One is that ¥lery subject-matter of the
appeals is the effect of prolonging detention kigdition. The other is that it is by no
means certain that the Supreme Court when decithgand KM will find it
necessary or appropriate to deal directly withrtfan issue confronting us, any more
than this court itself did.

The Abdi case

15.

16.

17.

18.

Mr Abdi is a Somali national, born in the northgmovince of Somaliland in January
1980. His mother has been lawfully present hera sfugee since 1989. Two years
later, at the age of 11, Mr Abdi joined her. He wasally granted exceptional leave,
and subsequently indefinite leave, to remain. Filoenage of 14, however, he became
involved in repeated offending. There is no issue by 30 November 2006, when
the custodial element of his most recent senteraeallout to expire, he was liable to
deportation. He was accordingly transferred in danw2007 to an immigration
removal centre.

His appeal against the notice of intention to depdrich had been served on him on
29 November 2006 was successful. It was held hynamgration judge on 13 March
2007 to be invalid by reason of errors on its fddeanwhile, however, on 10 January
2007 a fresh deportation notice was served on fAinis he failed to impugn on
appeal, but he secured an order by way of statutongw for reconsideration. At a
hearing on 12 May 2008 the Home Office concededatenal error of law and the
AIT directed full reconsideration. The hearing $&t 27 August 2008 was twice
adjourned and did not take place until 12 Decen#@8. On 30 March 2009 the
appeal was again dismissed, but an applicatiopdomission to appeal to this court
was stayed behind the Supreme Court’s judgmemMSn(Palestinian Territoriesand
was eventually conceded by the Home Office. Theeabpas in consequence been
remitted to the Upper Tribunal, where it remainagieg.

Although it is far from complete in its detail, tviloings are sufficiently established by
this history. One is that pretty much the entiretyMr Abdi’s detention up to March
2009 (only two months before his case came bef@@ddJ) was taken up with his
statutory appeals and related proceedings. In doese of them he applied for both
bail and interim relief, but each was refused. $&eond is that none of his challenges
or applications can fairly be characterised as esbstructive: all were found to
have enough substance to merit full judicial coesation, and some have succeeded.
More than 4 years after he was first detained,oilieome of his challenges is still
uncertain.

Davis J, having held that there is no inflexibléeraxcluding all time spent on legal
proceedings from the computation of time in detemtconcluded his judgment thus:

79. In conclusion therefore, | find on the evidetizat thus far
Mr Abdi has not been unlawfully detained so asrittle him
to damages. But in all the circumstances he shaold be
released, as | conclude, on the application of tar8ingh



principles. Clearly | would impose conditions aghe terms of
his release, and | will hear counsel on that. MrdiAkwill
understand that if he reoffends, or otherwise breache terms
of the conditions, he will not be saved from pragpe further
detention.

The Khalaf case

19.

20.

21.

22.

23.

Mr Khalaf too is a Somali national, born in Octold®67. In January 1995 he reached
the United Kingdom and claimed asylum. This wasised, but following successive
periods of exceptional leave to remain, in May 206@2was granted indefinite leave.
By then he had a daughter, born in January 1998, \ite her mother (from whom
he is estranged but not on bad terms) is a Britégtonal.

Mr Khalaf has a single, but serious, convictionNavember 2007 he was convicted
on two counts of conspiracy to supply cocaine agrdih and sentenced to 5 years’
imprisonment. Ironically, he applied shortly aftbe start of his sentence for a place
on the facilitated return scheme, but his applwatvas rejected. On 13 August 2009
he was given notice of his liability to automatiepdrtation but made no
representations as to why he should not be depd@teccompletion of his custodial
sentence on 6 September 2009 he was detained thed@&orders Act, and on 29
September he was served with a deportation ordeedithree days earlier. He gave
notice of appeal against this order on 5 November.

Interviewed as part of the emergency travel documenscedure, he declined to co-
operate until his appeal and the asylum claim ferftav made had been concluded.
On 19 February 2010 the asylum claim was refusetl aertified by the Home
Secretary. On 22 February the First-Tier Tribunahuissed the appeal. On 21 May
removal directions were served. These were metinwidays with a judicial review
application and a Rule 39 application to the Euamp€ourt of Human Rights. Things
then began to move Mr Khalaf's way. The Rule 39liappon was granted in
Strasbourg; permission was granted to appeal tdJpper Tribunal; and the Home
Secretary accepted that the judicial review appboawas fit for the grant of
permission but sought a stay pending the decisiomnother case on unlawful
detention and the determination of the Upper Trabum Mr Khalaf’'s own appeal.

By direction of Nicola Davies J, on 17 November @0he unlawful detention
element of Mr Khalaf's judicial review proceedinggme before Mitting J who, in an
ex tempore judgment [2010] EWHC 3083 (Admin), dissed it. Mitting J granted
permission to appeal, and on 9 December 2010 Miakeaenewed application for
bail succeeded.

Mitting J, having rejected the submission that tispent appealing or otherwise
challenging removal was a factor in thHardial Singhexercise rather than simply
time to be discounted, concluded:

32. Applying those principles to the facts of tb&se, it is clear
that the claimant's appeals and application toStrasbourg
Court are going effectively to be determined by saime in



early 2011. By that time he will have been detdjreven on a
pessimistic view, for significantly less than tweays, a period
which, even after appeal rights have been exhauktedbeen
held not to be unreasonable in a string of domestses.

These appeals

24. In the Abdi case the appellant is the Home Segreteho appeals against the failure
of Davis J to leave out of account all time spentappeals by Mr Abdi while in
detention. This was Davis J’s conclusion on thgeasof the case:

76. Given all these circumstances, | think that tinee has
come in this particular case to say that enouginugh here.
The relevant legal proceedings are likely to gofana long

time, so far as concerns Mr Abdi, potentially evenning into
years. It is time now, in my view, that Mr Abdi beleased
from detention and | so order. Rejecting, as | Mo, Tam's

argument that the court should ignore any periodtimie,

whether in the past or hereafter to be spent iandien, whilst
Mr Abdi is pursuing his appeal and any other relditggation,

| do not think that it can now be said that Mr Aledil be or is

likely to be removed within a reasonable time; amlink that

by now a reasonable period of time for detaining tas
elapsed.

25. In the Khalaf case the appellant is Mr Khalaf, wdumtends that Mitting J erred in
concluding:

28. | am unconvinced that, save in exceptionaluorstances
where in truth no final point can be put upon tiigdtion, the
fact that the claimant is detained while he purdussemedies
by way of appeal or application is simply a factorbe taken
into account rather than a factor which is to bs&calinted in
assessing the period, for the purpose _of Hardialglsi
principles for which it is reasonable for him todetained.

26. In addition, Mr Abdi advances these contentionsvy of cross-appeal:

(1) There being no realistic prospect of removal
within a reasonable time, the power of detention
had in any event lapsed before the hearing.

(i) Detention had in any event by then exceeded a
reasonable time.

(i)  If, which is contested, anything more is required
than reliance on the unlawful policy nothing less
than inevitability of continued detention will
suffice.



27.

It has been agreed that we should not addressitiedf these issues because it is
anticipated that the Supreme Court will shortly dmng so inWL and KM. For
reasons to which we now turn, the first two issaes closely bound up with the
Home Secretary’s appeal in the Abdi case, and \ak dbal with them together.

To count or to discount?

28.

29.

30.

31.

32.

33.

The Home Secretary’s case as formulated by Mr Tauhat, in assessing whether
detention has lasted longer than is reasonably ssacg for the purpose of
deportation, and/or whether deportation is possitithin a reasonable period, the
time taken to resolve the detainee’s statutory alppe appeals against deportation
should be left out of account, save to the exteat the delay has been caused by the
Home Office or removal has been impossible foraeasunrelated to the detainee’s
appeals. Such an exclusionary rule goes further #my decided case, but Mr Tam
submits that it is justified on recognised prinegl

In particular it is Mr Tam’s case that the detaihas a choice as to whether to appeal
or not. If, in order to remain in the United Kingdphe exercises the right of appeal
or other judicial challenge, he cannot complairt iprolongs his stay in detention.
Secondly, if a detainee can secure release bymgyetbappeals in order then to go to
ground or resume his criminal activitidsardial Singhwould become an instrument
of abuse. Thirdly, it is not helpful or appropridte the courts to have to anticipate or
evaluate what is exclusively a matter for the tnidls. Lastly, Mr Tam submits, it is
inimical to legal certainty to make the legality détention depend on unforeseeable
and ill-defined circumstances rather than on idififie official delays or practical
impediments to return.

Mr Husain founds upon the converse principle thadrghing capable of having a
rational bearing comes into account when the chas to consider what is
“reasonable in all the circumstances”. This, hensitsy includes not only the fact that
a known proportion of the time spent in detentias been taken up with appeals and
related legal challenges but the outcomes and eotisp outcomes of such
proceedings, which may range from proven meritgtie-wasting.

Neither counsel was prepared to adopt the middhe takken by Davis J and put to

them again by us: to recognise that the time spantegal challenges may have a
causative relevance to the passage of time andehenthe question whether it has
been excessive, without making it a rule that toive either counted or discounted.
Mr Husain was willing in principle to move in thdirection, but he found himself

resorting more than once to an approach which wasaompatible with it.

The guideline principles iMardial Singhand | have been set out earlier in this
judgment. It is common ground, however, that they ribt formally or even
persuasively answer the question before us.

Nor, as is again agreed, do any of the more redeaisions also cited by counsel
answer the question, though each side seeks teedsupport or comfort from them.
They are considered with care in the judgmentsvbetdlowing us to start from the
account of them set out by Davis J at §22-39.



Mr Tam’s baseline is the judgment of the Europeanr€Cof Human Rights i€hahal

v United Kingdom(1997) 23 EHRR 413. He does not suggest that, dvierwere
domestic authority, it would provide a binding aeswbut he adopts it as strongly
persuasive. Mr Chahal had been detained with a weweportation since August
1990. The court said this:

112. The Court recalls that it is not in disputattMr Chahal
has been detained "with a view to deportation” witthe

meaning of Article 5(1)(f). (Art. 5(1)(f)) does hdemand that
the detention of a person against whom action isgbtaken

with a view to deportation be reasonably considereckssary,
for example to prevent his committing an offencdl@eeing; in

this respect Article 5 (1)(f) provides a differetdvel of

protection from Article 5 (1)(c).

Indeed, all that is required under this provisigthat "action is
being taken with a view to deportation". It is rifere
immaterial, for the purposes of Article 5(1)(f) wher the
underlying decision to expel can be justified undational or
Convention law.

113. The Court recalls, however, that any deprvatf liberty
under Article 5(1)(f), will be justified only for salong as
deportation proceedings are in progress. If sudtgedings
are not prosecuted with due diligence, the detentitl cease
to be permissible under Article 5(1)(f).

It is thus necessary to determine whether the wuraif the
deportation proceedings was excessive.

114. The period under consideration commenced oAubfiist
1990, when Mr Chahal was first detained with a vigw
deportation. It terminated on 3 March 1994, whHendomestic
proceedings came to an end with the refusal ofHbese of
Lords to allow leave to appeal Although he hasai@ed in
custody until the present day, this latter periodistnbe
distinguished because during this time the Goventnhave
refrained from deporting him in compliance with trequest
made by the Commission under Rule 36 of its Rulés o
Procedure.

115. The Court has had regard to the length of taken for
the various decisions in the domestic proceedings.

As regards the decisions taken by the Secretar$tafe to
refuse asylum, it does not consider that the periacre
excessive, bearing in mind the detailed and careful
consideration required for the applicant's requdestpolitical
asylum and the opportunities afforded to the lattermake
representations and submit information.



35.

36.

116. In connection with the judicial review procews before

the national courts, it is noted that Mr Chahat'st fapplication
was made on 9 August 1991 and that a decision @zhed on

it by Mr Justice Popplewell on 2 December 1991. rhte a
second application on 16 July 1992, which was héatd/ieen

18 and 21 December 1992, judgment being given on 12
February 1993. The Court of Appeal dismissed thpeal
against this decision on 22 October 1993 and rdftiga leave

to appeal to the House of Lords. The House of &aichilarly
refused leave to appeal on 3 March 1994.

117. As the Court has observed in the context atler3 (art.
3), Mr Chahal's case involves considerations ofximemely
serious and weighty nature. It is neither in thierests of the
individual applicant nor in the general public mest in the
administration of justice that such decisions Heetahastily,
without due regard to all the relevant issues arndieeice

This reasoning is equivocal in relation to the ésfefore us. On the one hand the
court quite clearly did not disregard the time sp&mappeals: 8115 expressly says
so. Nor, however, did it ask whether the time spmmtthem was, without more,

excessive. It appears to have confined itself éoghestion whether the proceedings
themselves had taken longer than necessary: dwegehtad not, art. 5(1)(f) had not

been violated. For reasons which are plain enougther side has urged this
approach on us in these appeals.

From here, however, Mr Tam turns to the judgmenSioion Brown LJ, as he then
was, inl :

33. Is it relevant to the question posed in thisecthat ever
since 9 April 2001 (ie from just two months aftbe tperiod of
administrative detention began) the appellant lees pursuing
a claim for asylum which would in any event havevanted
his being returned to Afghanistan? This, to my miigdthe
critical issue in the case.

34. That a prolonged period of detention pending fimal

resolution of an asylum claim is sometimes perrhiestannot
be doubtedChahal -v- United Kingdoni996) 23 EHRR 413

illustrates the point well. The applicant was ahSgeparatist
leader detained in custody for the purpose of dapion for

some 3% years (until the House of Lords’ final sefiuof leave
to appeal). The reason for his long detention pendemoval,
however, was because the Secretary of State refamteas a
threat to national security; but for his asylumdahere would
have been no difficulty in returning him; on thentary, the
Indian government were anxious to secure his return




35. WhatChahal illustrates is that a detained asylum seeker
cannot invoke the delay necessarily occasioned ibyotvn
asylum claim (and any subsequent appeal(s)) toendnthat
his removal is clearly “not going to be possiblethivi a
reasonable time”, so that he must be released, Mbatkever, is
by no means to say that where, as here, a detanieen for
reasons quite other than his asylum claim the Sagref State
is unable to remove, chooses during his detentmorldaim
asylum, that claim, whilst unresolved, precludes &sserting
that limitation 2 of theHardial Singhprinciples is not satisfied.
Nor, indeed, did Mr Robb for the Secretary of State it that
high. On the contrary, he made little of the p@ntl suggested
no more than that this appellant's asylum claina ig&ctor in
the case.

36. What, then, should the approach be? For my Ipgadnd
the following illustration (suggested by Mr Nica)useful one.
Prior to September 11 there was no question ofrnigig
Afghanis to Afghanistan. Consider during that perithe
position of two prospective deportees, one of whdaims
asylum, the other not. Could it seriously be argtret there
was power to detain the first but not the secondfl$ not.
Consider, indeed, this very case. The Secretargtate, as it
happens, was prepared to regard the appellant'slignv
destination appeal in April 2001 as a fresh asyapplication
(see paragraph 3 above). Assume that he had net ston or,
indeed, assume that the fresh claim (and the subseappeal
process) had been determined rather more expeslitiqas,
perhaps, it should have been). It would then bardleat it was
the political impossibility of removing the appeitawhich
alone was responsible for his continuing detent&imould his
position be worse because he can seek to takeylignaclaim
further still? And would it then improve if he cleorot to? The
answer to these questions is surely no. | am nohgdhat if,
for whatever reason, whilst a properly detainedussyseeker’s
claim is being resolved, a short-term politicalfidiflty arises
which would in any event have delayed his retumnttereby
necessarily become entitled to be released. | dageher, say
that where, as here, there has been no lengthariatever of
the detention period as a result of the asylunmgléhe relevant
and substantial cause of the detainee’s non-renshalld be
regarded as the political impossibility of retumgihim, rather
than his claim for asylum.

37. As Mr Tam accepts, the ratio of the decision wassation in the form of the political
impossibility of removal to Afghanistan. This is deaclear both in the passage we
have cited and in Dyson LJ’s concurring judgment:



38.

39.

55. As regards the relevance of the appellant’tuasyglaim and appeal, |
agree that for the reasons given by Simon Browrthig,is not material to
the reasonableness of the length of detentionrd@dléy in the present case
is that the appellant has been detained “pendimgpval” since 7 February
2001, and that, as a matter of fact, the reasonhehyas not been removed
is not because he has been pursuing an asylum.claiis because the
Secretary of State is unable to remove personsfghahistan whom he
wishes to deport to that country.

It can be safely deduced from the cases we havar $ooked at that there is no such
exclusionary principle as Mr Tam contends for; andour view there are good
reasons for not inventing one. But neither thesesaor any of the others we have
been shown offer any alternative model. What tlepeatedly do is recognise that not
only time spent appealing but, to some extent ast/ethe merit of the appeals and
challenges may colour the court’s appraisal ofgéeod spent in detention. Thus in
WL and KMitself the court at 8102 made the finding setail§12 above.

In Strasbourg, too, there have been decisions €hadal which manifest an open
attitude to the relevance of proceedings broughtewh administrative detention. In
Ryabikin v Russig2009) 48 EHRR 55, for example, the court held:

134. The Court notes that in the present case ppécant remained in
detention between February 25, 2004 and March Q@5 2that is, for 12
months and 18 days. As the Government admittets iabservations and
has been stated on several occasions by the demmgthorities, the
proceedings relating to his extradition were “sunsjeel” for most of that
period. While the Government referred to the imtemeasure indicated by
the Court under r.39 of the Rules of Court, thiguanent cannot be
employed as a justification for the indefinite deten of persons without
resolving their legal status. In the present ¢agees not appear that the
applicant’s detention was in fact justified by tipending extradition
proceedings, in the absence of any such deciskamt@ date. This finding
is exacerbated by the Court’s conclusion aboveeiation to art.3 that no
proper evaluation of the applicant’s allegationsl@mart.3 has taken place
in the meantime. The Court therefore finds thatghoceedings concerning
the applicant’s detention were not carried out il requisite diligence.

135. There has therefore been a violation of drf(§(of the Convention on
account of the unlawful nature of the applicanetetition and the absence
of the requisite diligence in the conduct of theqaedings.

Discussion

40.

Mitting J, who had the benefit of Davis J’s judgmenas nevertheless clear in his
conclusion that time occupied by appeals and mlatallenges did not form part of
the time spent in detention fetardial Singhpurposes. Davis J himself, however, had
taken a different approach. He rejected the HonoeeBay’'s exclusionary rule, albeit
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this was subject to specified exceptions. Rathewdver, than decide that the period
of detention either included or excluded the tinperd appealing, he held that
although Mr Abdi would have been detained evenhia absence of the unlawful
policy, on any view a reasonable time for detentiad by now elapsed and Mr Abdi
must be released.

This was undoubtedly a problematical solution, ill@rived at in a carefully
reasoned judgment. Mr Husain submits that untilptiecipal issue had been decided
it was not feasible to say how long Mr Abdi’s deten had lasted foHardial Singh
purposes: if time spent appealing was to be didealinhe had been relevantly
detained only for a matter for weeks; if it wascounted, he had been detained for
almost 2% years. This in turn was central to thesgjan to which the judge turned in
876 (see above). If all he was prepared to hold twasby the date of his judgment
Mr Abdi had been detained for longer than was nealsie, it would inevitably be
contended, as the cross-appeal now contends, tlegtsanable period had expired a
good deal earlier.

There are three ways out of the problem posedeabdginning of this judgment: in
other words it is not a dilemma but a trilemma. Tetahem are the courses proposed
respectively by the parties, each of which is cépalh causing obvious injustice:
either a detainee will be indefinitely penalised &xercising his legal rights, or his
detention can be brought to the point of mandatetgase simply by persistent
litigation. Neither is in our judgment acceptaliteyugh if there were no other option
we would no doubt be forced to choose between them.

In particular, we do not accept either Mr Tam’srelegerisation of the pursuit of legal
remedies as a “choice” for which the detainee rhagtrepared to pay a price in terms
of liberty; nor his submission that the answerduly prolonged detention is bail — a
process which concedes the very thing which isssue, namely the legality of
continued detention. His other points (see 829 apbave considerable cogency as a
response to a rigid inclusionary rule, but are tddrby the approach which seems to
us the right one.

The third way, albeit neither party contends foligtneither formally to count nor to
discount time spent appealing or raising otherlleballenges but to recognise that,
like everything else affecting the duration of dditen, it may have a measure of
relevance. What that measure is will always be -casd fact-specific. Where the
outcome of an appeal or challenge is clear andicertthat may be relevant, whether
for or against the detainee. Where it is not yetviam, it will not ordinarily be right for
the court to anticipate it. Thus there can be etqueto be a meaningful difference, if
other factors are equal, between a detainee whbakerges have been largely
successful (they will never, in a context of coniity detention, have been wholly
successful) and one who has been wasting his odith@nauthorities’ time.

This was very much the approach settled on by Dheis§31. Having considered two
decisions of Mitting JBashir[2007] EWHC 3017 (Admin) and [2007] EWHC 142
(Admin)), he held, in our judgment rightly, thaetbhase of) [2006] EWHC 2690 did
not lay down a rule that time only began to couwntHardial Singhpurposes once
appeal rights had been exhausted. He went on:



46.

47.

“Moreover, by the use of the word ‘generally’ Mitty J may well only have been
indicating what the position is, as it very oftexy in many cases and no doubt
properly considered so to be; but neverthelessnayaadmitting of exceptions. If
so, then | would not disagree. But if Mitting J watending to go further and is
to be taken as indicating a fixed rule of invar@bpplication then | am afraid |
must respectfully disagree.”

Thus, just as we reject Mr Tam’s submission thatime spent on appeals can count
for Hardial Singhpurposes save in two narrowly defined classesa®é cwe reject Mr
Husain’s foundational proposition (though he soughinodify it) that all such time
counts except time spent on abusive appeals. Wieatdav consider assists Mr
Husain’s case is the elementary fact that the powfeadministrative detention
contained in Sch. 3, 82, of the 1971 Act is itgmdicated on the existence of an
appealable administrative decision. To penaliséndividual for exercising his right
of appeal against the very decision which has takeay his freedom, and to do so by
prolonging his detention in direct proportion t@ thppellate process, is offensive to
any sense of fairness. But fairness in no way tlista diametrically opposite answer.
What it calls for is the judgment whidtardial Singhdescribes and which fleshes
out.

Is this then the course which Davis J has takempught he to have gone further
before reaching a conclusion? Mr Abdi’'s cross-appgess required a detailed
excursion, on which we have been conducted witltgskill by Ms Dubinsky, into
the facts of his case.

MrAbdi’s cross-appeal

48.

49.
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In paragraph 70 of his judgment Davis J found am ekidence “that thus far Mr.
Abdi has not been unlawfully detained so as tatlerttim to damages. But in all the
circumstances he should now be released... on thkcafppn of Hardial Singh

principles.” He therefore dismissed Mr. Abdi's ohifor damages for unlawful
detention and ordered that he be released by 4np27'dbMay 2009.

If there is one thing on which the parties to thppeal are (albeit for different
reasons) agreed, it is the arbitrary charactehefjadge’s decision that the point at
which detention became unlawful coincided with ttege of his judgment on »»
May (or the 2 May, the date by which he ordered Mr. Abdi's rela Mr Tam
submitted that the arbitrariness was the resuthefuncertainty that was caused by
the judge’s rejection of the Secretary of Statellsnsission that time spent pursuing
an appeal or other legal proceedings challengipgation was, subject to only two
exceptions, not a relevant consideration. MissiDaky submitted that the date was
arbitrary because all of the factors that led tldgge to conclude that further detention
would be unlawful were, on the facts found by thege, present at an earlier date, in
April, October or December 2008.

Notwithstanding his submission that the date chdsethe judge was arbitrary, Mr.
Tam submitted that this conclusion of the judge wd®ding of fact with which this
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Court should not interfere. We readily accept tha Court should be very slow to
interfere with findings of fact at first instandeyt Miss Dubinsky’s submission was
not that any of the judge’s findings of primary tfagere wrong, it was that those
primary facts led to only one conclusion: that Mibdi’s detention had become
unlawful well before May 2009, and at the very $aitdy December 2008.

The judge found that:

) on 20" April 2008 the Somaliland authorities had told theme Office that
they would refuse to accept Mr. Abdi’s return tav&diland (para.52).

(i) Thereafter the Appellant proceeded on the footheg Mr. Abdi would be
returned to Mogadishu (para.53).

(i) By October 2008 the Appellant knew of the stancendedopted by the
European Court of Human Rights with regard to fdroeturns to Mogadishu,
in cases before the European Court of Human Riglats.71).

(iv)  That stance was to grant interim measures undex Bbf the Rules of Court
“across the board” with regard to all expulsionsMogadishu which came
before the court on a “fact insensitive basis” §&8).

(V) On 12" December 2008, at the resumed hearing of Mr. Abalppeal to the
Asylum and Immigration Tribunal, the latest coungyidance on Somalia,
AM and AM[2008] UKAIT 00091 was produced, and in the ligiftthat
guidance the Home Office Presenting Officer (HORE)epted that Mr. Abdi
would not be returned to Mogadishu with an expémathat he remain there.
The HOPO argued that Mr. Abdi could relocate totRuml (para.61, see also
para 28 of the Tribunal's determination datedf 8arch 2009).

(vi)  In response to the HOPQO’'s submission that Mr. Abduld relocate to
Puntland expert evidence was given to the Tribwmathis behalf that there
was no safe route to Puntland from Mogadishu, &atl Mr. Abdi would not
be admitted to Puntland on an EU Travel documeara(p1).

By the 13" December 2008 Mr. Abdi had been in immigrationedébn for just
over 2 years, since completion of his sentence@hNbvember 2006. It had been
accepted by the Home Office, even if somewhat bdlgi that he could not
reasonably be expected to remain in Mogadishu thofgh it was now being
submitted on behalf of the Appellant that Mr. Almtdiuld be returned to Puntland,
issues had been raised both as to the method &ty s&route to Puntland (at that
time there was no evidence of any flight othemthvéa Mogadishu), and as to
whether Mr. Abdi would be admitted to Puntland.

In December 2008 the Appellant could not know whaethe Tribunal would accept
the HOPO’s submission that these outstanding isdigesiot need to be resolved
unless and until removal directions were given (peg€a 16 of the Tribunal’s
determination). However, it should by then havenbebvious to the Appellant that
removal could not be effected until these two issu@d been resolved. If they were
not to be resolved by the Tribunal, then they wquidbably have to be resolved in
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proceedings for judicial review, if such proceedinfpad not been rendered
unnecessary by the test case awaiting decisiorhéyEuropean Court of Human
Rights (para.69).

Against this background, Davis J accepted Ms. Dakyiis submission “that, in the

light of the European Court of Human Rights apphoacd pending final disposal of
the relevant test case, if in judicial proceedigsapplication were made to stay
removal to Mogadishu on removal directions whicld Heeen set that application
might well result in an injunction being grantedthg domestic courts” (para.70).

In summary, by the end of 2008 there was no réalisospect of removing Mr. Abdi
to Puntland in the foreseeable future. At besbiild be said that his removal there
might be possible, but there was no indicationcagvtien it might be possible. In
paragraph 76 of his judgment Davis J said that ghhavas enough:

o The relevant legal proceedings are likely to gofama
long time, so far as concerns Mr Abdi, potentialen running
into years...... I do not think that it can now be sthdt Mr
Abdi will be or is likely to be removed within aasonable
time; and | think that by now a reasonable peribdiroe for
detaining him has elapsed”.

It was, or should have been, apparent to the Appeih December 2008 that the
relevant legal proceedings were likely to go on dolong time, even running into
years. It could not have been said in Decembe8 208t Mr. Abdi was likely to be

removed within a reasonable time. After two yeafrsmmigration detention there

was still no end in sight.

Nothing changed to alter this position between Ddm 2008 and May 2009, save
that Mr. Abdi’s detention was prolonged by a furthee months. The judge did not
suggest that it was this additional period of di&tenafter December 2008 that
rendered Mr. Abdi’s detention lawful before, andawful after, the 2% May 2009.
The Tribunal decided in its determination datef March 2009 that it did not need
to resolve the two outstanding issues (safety oterdo, and acceptability of EU
Documentation in, Puntland): see paras 55 and 56 ofetermination. However, its
determination in that respect (subsequently quabliemnsent) merely confirmed the
approach of the Appellant in December 2008: thasé¢hissues would have to be
resolved if and when removal directions were made.

Conclusions

58.

In our judgment Davis J's approach was legally ecirrand that of Mitting J, by the
same token, flawed. Just as Mitting J was wrondiscount without more the time
spent by Mr Khalaf on appeals and legal challenBesjs J would have been wrong
to count it without more. In both cases the prapmirse was, on ordinary public law
principles, to have regard to what had happenecesihe start of detention and to
why; to give each element the weight it merited;ldok at these and any other
material factors in the context of the period so dpent in detention; and to ask
whether in this light more time had now elapsedwas about to elapse, than in all
the circumstances was a reasonable time for affgttie statutory purpose.
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We would endorse the approach of Davis J in papdg8d of his judgment (see 844
above). In general, appeals (including appealshieySecretary of State) will be of
little if any weight by themselves in deciding wihet the period of detention was or
has been unreasonable. But a crucial, and relgtedtion will be whether at any time
it was apparent that removal would not be possilillein a reasonable time. Even the
decision of the European Court of Human Rightsive @ Rule 39 indication will not
necessarily render continuing detention unreasenabice the Court may revoke that
order on the basis of representations made by time-5ecretary or a decision of that
court or of our courfs

Even where the Court has concluded that the duraifometention has in the past
been unreasonable, if when the matter comes béfhereCourt it appears that the
detainee will be removed within a reasonable titheyould not be appropriate to

order his release, whatever his remedy may beatiog to his previous detention. In

such a case, when the matter comes before the,Glbertetainee is being detained
for the statutory purpose.

In some cases it may be very difficult, applyidgrdial Singhprinciples, to identify
any particular date on which detention has ceasebet lawful. Any date will
inevitably be “arbitrary” to some extent, and adiogtthe date of the judgment may
well be the best that the judge can do on the abialevidence. However, in the
present case, allowing a reasonable time for thaffieials in the Home Office
responsible for authorising Mr. Abdi's continued tetgion to appreciate the
implications of the HOPO'S concession at the reglifibunal hearing on 12
December 2008, it should have been, even if it mats obvious to them by the %9
December 2008 that it was not going to be posdibleffect removal within a
reasonable time, so that detention was no longgifipd.

The judges of the Administrative Court frequenthcd a difficult task in deciding

whether detention has continued for an unreasoriabée and if it has at what point
in time it became unreasonable. This Court will inegérfere with the judge’s decision
unless it can be shown that what is a difficultreise of judgment is inconsistent
with his findings of primary fact, or was based amincorrect understanding of the
law, or was one that was not sensibly open to mrthe basis of those facts.

In Mr Khalaf’'s case no such judgment has yet beexhed. Although he is on bail he
is still entitled to have the legality of the unigarg detention determined. We shall
therefore welcome counsel’s submissions on the rapptopriate disposal of his
appeal.

In Mr Abdi’s case, for the reasons we have givea,propose to dismiss the Home
Secretary’s appeal. We allow the cross-appeabsaatt the Respondent a declaration
that his detention from 19 December 2008 until fzs weleased by order of Davis J
was unlawful.

2 We have not found it necessary to deal witheidence before us of the Border Agency’s attittal®ule

39 indications from Strasbourg. Since the conclugib argument, however, our attention has been mitayv
counsel to a press release issued by the ECtHR1 érebruary 2011, drawing attention to a massigeease in
Rule 39 applications, urging national courts tcetedsponsibility for making appropriate suspensirgers, and
concluding: “Where a lead case concerning the wafétreturn to a particular country of origin ismnukng

before the national courts or the Court of Humagh®, removals to that country should be suspendéubre
the court requests a stay on removal under Ruléha®request must be complied with.”



