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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY NSD 1210 OF 2006

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZGLT
Appellant

AND: MINISTER FOR IMMIGRATION AND MULTICULTURAL
AFFAIRS

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: DOWSETT J

DATE OF ORDER: 20 DECEMBER 2006

WHERE MADE: BRISBANE VIA VIDEO LINK TO SYDNEY (HEARD IN
SYDNEY)

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. Orders 2 and 3 made by the Federal Magistrat une 2006 be set aside.

3. The decision of the Refugee Review Tribunal enath 22 April 2005 be
guashed.

4. The matter be remitted to the Refugee Revievbuhal for further

consideration in accordance with law.
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Note: Settlement and entry of orders is dealt wmit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

This is an appeal from a decision of a federalistesge refusing an application for

review of a decision of the Refugee Review Tribuplaé “Tribunal”). The facts are set out

in the magistrate’s reasons as follows:

‘4.

... The(appellant)claims to be a citizen of the Philippines and aed

in Australia on 9 November 2004. On the same dsdte,lodged an
application for a protection (Class XA) visa withet Department of
Immigration. On 13 December 2004, a delegate @f Bhinister

refused to grant a protection visa and on 11 Jagu@f05 the
(appellant) applied to the Tribunal for review of the deledste
decision.

According to thgappellant’s) protection visa application, she was
born in Tobod, the Philippines, and lived at an ed$ near Lala
(Lanao del Norte Province, Northern Mindanao) fareast ten years
prior to her departure for Australia. She is a @tian of Basia
ethnicity. She married in 1993, and her husband #&ur children
remain in the Philippines. Théppellant)obtained a Bachelor of
Science degree and a teaching qualification in 1986d was
employed as a high school teacher.
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6. The(appellant’s)claims for protection are contained in her answer
guestion 40 of the visa application. She claimsfather owns some
25 acres of farming land in the Tobod area. Shetka siblings, some
who work in agriculture and others in business. e Moro Islamic
Liberation Front (“MILF”) is active in the (appellant’s) province
demanding money from tl{appellant’s)family. The family guarded
their property and initially made some payments the MILF.
However, the MILF then demanded larger sums, tersad to Kill
family members and take over their property if tagpellant)did not
pay. They also demanded a portion of thppellant’s)salary as a
teacher. Théappellant)eft the Philippines because she was scared.’

The appellant, at her husband’s suggestion, lilyitrzgent to the United Arab Emirates
but later decided that Australia was a safer ptacéer family. She could initially afford to
pay only for her own travel. She hopes to bringdmgire family to Australia. The Tribunal
rejected her application for a protection visa. uQsel for the respondent provided the

magistrate with the following summary of the Trilalis reasons:

‘6. The Tribunal -

(@) Accepted that th@ppellant)is a national of the Philippines for
the purposes of her application ...;

(b) Accepted that the(appellant) (like the majority of her
compatriots and the Philippine authorities) is oppd to the
aims and extortionary taxes imposed by the Islaeiels and
that the(appellant)has concerns for the economic and social
well being of her country and her children becawdethe
rebels’ actions ...;

(c) Was not satisfied that théappellant’s) account of the
(influence of)Muslims in her province and the impact of the
rebels is accurate ...;

(d) Accepted as plausible that tli@ppellant’s)family had been
paying the revolutionary tax imposed by the relagld that the
(appellant)had counselled her family against doing so buy the
had ignored her advice ...;

(e) Was not satisfied that th@ppellant)had ever come to the
adverse attention of the rebels as a result ofdisapproval of
the tax because:

() The evidence provided to substantiate the clamas
confined to her oral statements to the Tribunal clhi
were unable to be corroborated because (tygpellant)
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had only ever shared them with her family ...;

(i)  The (appellant) had not confided in anyone else
including her church groups and had not taken any
steps to sound out whether local teachers such as
herself had been targeted similarly. Rather théyon
persons she had told were directly involved in her
present visa application ...;

(i)  The (appellant)does not have any profile which would
make her an attractive target for the rebels ...;

(iv)  The Tribunal could not be satisfied that tlebels had
in fact threatened the(appellant) verbally or by
loitering around her home and had not appeared to
have been aware of her absence from the Philipgimes
early 2004. Thdappellant)claimed in her protection
visa to have escaped without the rebels noticiAdso
there was no evidence that following tfampellant’s)
return from Dubai the alleged extortion menacing
activities had continued ...;

(v) The conduct of théappellant)of returning from the
United Arab Emirates to the Philippines is not
consistent with a person fleeing persecution ...;

Q) Found that théappellant)had been the subject of past adverse
attention from rebels in her home town for refusiogay the
revolutionary tax or for any other reason. Havifayund that
the (appellant)has not been subject to past persecution the
Tribunal had no evidence before it to indicate thhe
(appellant)held a well-founded fear of persecution from the
rebels or other sources for any reason .(Clearly, the word
“not” has been omitted between the wotitisd’ and‘been’ in
the first sentence.)

(9) Went on to consider even if this were not thigecwhether the
(appellant)might reasonably relocate from her home town to
elsewhere in the Philippines to specifically avthd rebels in
qguestion. The Tribunal concluded that relocatiomswa
reasonable possibility for the applicant. ...

(h) Was not satisfied on the evidence before i{dppellant)has a
well-founded fear of persecution within the meanofgthe
Convention ... .

It may be that some aspects of the appellantisnsldhave been understated in the

reasons and in this summary. It is appropriateltbat out her claims in a little more detail.
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In the appellant’s visa application she claimeat:th

‘In my country there is one criminal group, whichdalled as MILF (More
Islamic Liberation Front), which is most popular riaist group in
Philippines, their activities to Terrorizes the gonment and the public.
Their activities are very strong in my province. e \&re scared about that
group, and the government does nothing for thidolenm so we use to take
care of our village in shift basis. Day and nigie use tqguard)our village,
and me and my other family members are very saftamd when they
demands they use to pay some money and manageniertsne slowly they
MILF. Started demanding big amounts of money, lwiimot affordable for
our family then they started troubling our famibyshg they will kill all of our
family members and take over all of our propertidsscared and left the
country for theséreasons) And my family members are also scared, because
I am working as teacher this terrorist group withndie Is lamia and they
support each other they use to demand some partya$alary every month
which is impossible for me since then | stop waykife become very difficult
to live and survive.’

She said, in answer to the questidhat do you fear may happen to you (if you) go
back to your country?’

‘If I was found to them, they will definitely kithe. They are very furious |

know a lot of cases, where they have killed maoplpe MILF group is very

strong and notorious group. If they plan for kit anyone nobody can

escape from them. | think they have very good atigppom some political

and police department officials. If always my fignmembers and me fear

with these reasons, it not possible any betterréuand better education for
our children. At least cannot live peaceful lifefuture.’

In answer to the questioiWwho do you think may harm/mistreat you if you gok®’

she said:

‘MILF will kill me and | have potential life thredtom them. Main reason |
am the person mainly refused to pay money for them.

The appellant said that she did not think thatgitneernment would be able to protect
her from MILF activity.

The Tribunal recorded the following relevant inf@tion derived from the appellant:

. She feared returning to the Philippines becauseliMugrrorists had targeted her,

and the government was unable to control the sitnat
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. Her husband has a modest fish-mongering business.

. They have four children.

. The appellant’s parents operate a small farm reeheit home.

. Of her eleven siblings her brothers work on thenfand as paid labourers; her sisters

work in Manilla in the garment and leatherwear gext One sister had returned, or

was returning, from Manilla because of the expearidving there.

. The appellant said that in the past her family pad@l “revolutionary tax” to the

rebels on a monthly basis and continues to do so.

. The appellant and her family have been singledbyuthe MILF rebels because of

their financial means, derived from her husband'sifiess and her salary as a teacher.

. This was also partly because she had herself céagey the tax and had encouraged

other members of his family to do so.
. The appellant’s husband manages to maintain thayfasing their modest means.

. When asked if it would be possible for her to ratecto Manilla, she said that this
was not a realistic option as it was almost imgussito find work, given the
corruption and nepotism in the country. Othersfiter region had moved to Manilla

but had returned rather than endure the economiships of the city.

| note that it is sometimes difficult to understamhether the appellant’s references to

her “family” are to her husband and children oh&v parents and siblings.

Four separate claims emerge, namely:

. fear of physical violence to enforce extortion;

. fear of economic hardship caused by such extortion;

. fear of physical violence in retribution for oppti@n to the extortion; and

. fear of further extortion because of the relativetyong financial position of the

appellant and her husband.

Australia has protection obligations to a persdrow
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‘... owing to well-founded fear of being persecuted feasons of race,
religion, nationality, membership of a particulao@al group or political
opinion, is outside the country of his nationaktyd is unable or, owing to
such fear, is unwilling to avail himself of the feation of that country ... .’

Subsections 91R(1) and (2) of tkegration Act 1958 Cth) (the “Act”) provide:

‘(1) For the purposes of the application of thist Aad the regulations to a
particular person, Article 1A(2) of the Refugee Gamtion as
amended by the Refugees Protocol does not applselation to
persecution for one or more of the reasons mentianethat Article

unless:

(@) that reason is the essential and significardsan, or those
reasons are the essential and significant reasdos, the

persecution; and

(b) the persecution involves serious harm to thege and
(©) the persecution involves systematic and disoatory

conduct.’

(2)  Without limiting what is serious harm for tharposes of paragraph
(2)(b), the following are instances sdrious harm for the purposes of

that paragraph:

(@) a threat to the person’s life or liberty;

(b) significant physical harassment of the person;
(c) significant physical ill-treatment of the perso
(d) significant economic hardship that threatens therson’s

capacity to subsist;

(e) denial of access to basic services, where treatl threatens

the person’s capacity to subsist;

) denial of capacity to earn a livelihood of akyd, where the
denial threatens the person’s capacity to subsist.’

The appellant claims to fear both violence andmrixin causing hardship, by reason

of her opposition to extortion. It may be that sti&o fears further extortion because of the

relatively favourable financial position of her ahdr husband.

It is arguable that a social

group may be defined by its members’ possessioneafith and/or by their having spoken

out against extortion. S&ranichnikov v Minister for Immigratio(2002) 77 ALJR 1088.

Under the headinfFindings and Reasonghe Tribunal summarized the appellant’s

case as follows:

‘Essentially, the(appellant)claims refugee protection on the basis of actual
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and imputed political opinion, arising from her agition to the MILF's
imposition of a “revolutionary taxes” on her andrfamily.’

In this passage the Tribunal recognized the appedl claim to fear persecution by
reason of her opposition to extortion. It is nieiac that it recognizes that she claimed to fear
both violence and financial hardship. The statdnaso says nothing about persecution
based on her membership of a class comprising penatio are relatively wealthy and/or

who have spoken out against extortion.

The Tribunal was not satisfied:

‘... that the(appellant’s)account of the influence of Muslims in her proeinc
and the impact of the rebels - however reflectivber genuine concerns - is
accurate. Independent evidence discussed witljajhygellant)indicates that
their activities in the mainly Christian provincave met stiff resistance from
government authorities, meaning that their capadiy pursue individual
persons is necessarily limited by their own limitechnpower, and the
pressing priorities of securing resources and acimg immediate
political/military objectives.’

Nonetheless the Tribunal accepted as plausiblapipellant’s claim that her family
had paid the revolutionary tax, that she had cdletséhem against doing so and that they
had ignored her advice and continued to pay. Thbumal was not satisfied that the
appellant had come to thedverse attention of the MILF rebels as a restilher disapproval

of the revolutionary tax ... .This was said to be for the following reasons:

that she had not informed the police of her corgeconfided in anybody else or

inquired of other teachers whether they, too, vibetiag targeted for extortion;

. that she did not have a profile which would make & attractive target for MILF
rebels, being only one dthousands of teachers in the province and manyemor

professionals’
. that she had only campaigned against the tax witbirfamily;

. that the Tribunal was not satisfied that MILF rebbbhd threatened her or loitered
menacingly around her home, or even been awareradlisence from the Philippines
during early 2004; and

. that she returned from the United Arab Emiratesrafinly two months, this being
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inconsistent with a person fleeing persecution.

The Tribunal concluded that:

‘In the light of the above factors the Tribunal m®t satisfied that the
(appellant)has been subject to past adverse attention frobFNébels in her
home town, for having refused to pay the revolaigntax, for having
(unsuccessfully) encouraged family members notalyy pr for any other
reasons.

The Tribunal then considered whether or not, ip avent, the appellant would be

able to relocate within the Philippines, concludihgt:

‘It would be safe and reasonable for her to relec&d another part of the
Philippines, such as Manilla.’

It observed that in Manilla the MILF presence asen less pronounced’'Despite

the appellant’s assertion that it would be diffi@donomically to relocate, particularly given
the difficulty in finding work in a corrupt and nefistic environment, the Tribunal

concluded:

‘The Tribunal is satisfied — given that tfeppellant)has siblings living there,
financial resources to draw on (her husband’s ineaand family funds which
paid for her journey to Australia), professional ajications and
demonstrated resourcefulness — that she could reduyp relocate to Manilla
or elsewhere in the Philippines.’

The appellant’'s application for review in the FedeMagistrates Court relied upon

eight grounds as follows (the numbers being indefide ease of reference):

‘1. The Tribunal made his decision in bad faith.

2. The Tribunal deprived me of the natural justice.

3. The Tribunal denied the evidentiary proof ofataym.

4. The Tribunal’s decision did not reflect the metefacts of my claim.

5. The Tribunal has given a decision which was gtrés the back of its
mind.

6. The Tribunal mixed up many facts with this deaisvhich affected the
decision.

7. The Tribunal concentrated in particular fact Vehignored many other
facts in this condition.

8. The Tribunal make up his mind without any inguiegarding my

claim and he did not believe my genuine Convertased refugee
claim.’
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The magistrate treated grounds 1 and 5 and patasf allegations of bias, bad faith
and/or prejudice on the ground that no particulaese supplied sufficient to identify the
nature of the complaint. He was clearly correcsandoing. Ground 2 was unsupported by
reference to any relevant facts. Grounds 3, fidb7aall relate to the facts of the case. They
offer no basis for judicial review. Again, the neigate correctly dismissed them. The
magistrate identified the fact that ground 8 alsigad an allegation of failure to investigate.
His Honour dismissed this ground upon the basis tihere was no positive duty on the

Tribunal to do so.

The magistrate also dealt with a further “groundiised by counsel for the
respondent, namely a possible failure to complyhwhie requirements of s 424A of the Act.
Counsel submitted that this was not a case with24\ because the relevant evidence
appeared to have been derived from informationigealto the Tribunal in the course of the
hearing rather than from some other earlier docamdnich had not been provided by the
appellant for the purposes of proceedings in thieufial. In my view the only way in which
the magistrate could have determined how particulf@rmation had been provided to the
Tribunal would be by reference to the transcripbprdirect evidence as to the matter. The
appellant had made no such complaint, and so thaseno evidence to support or contradict
it. Whilst recognizing that counsel was tryingo® fair and helpful, the issue was not raised

in a way which allowed of its resolution.

In the course of the hearing of this appeal | bex@oncerned that the Tribunal may
not have fully understood the ambit of the appékaciaim, in particular that she claimed to
fear economic persecution as well as physical mm#e and that such fear was of persecution
for political belief (her opposition to extortiomnd, arguably, for membership of a social
group (those who could pay and/or had spoken aaihagextortion). Of course, in any case
based on economic persecution it would be necessatyow that the relevant extortion was
likely to threaten the capacity of the appellard &er family to subsist. However the present
guestion is whether or not the Tribunal identifibése questions as part of the appellant’s
claim and dealt with them. This point was raisedhie written submissions made before the
magistrate. They were apparently drafted by somhelother than the appellant. Economic
hardship is a major theme of that document. Theeisvas also raised in the appellant’s visa
application. The magistrate recognized it as andsat [10] et seq of his reasons. However,
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because of the way in which he dealt with the werigrounds of appeal, he seems not to

have considered whether or not the Tribunal hadesded the question.

It is of some importance that the Tribunal accepteat the appellant’s family had
paid the “revolutionary tax”, and that she had sgloently counselled her family against
doing so. It seems that at some stage, she hagaid the “tax”. The Tribunal's reasons for
concluding that it was not satisfied that she heelr @ome to the adverse attention of the
MILF rebels were not all relevant to the questidneconomic persecution. It was hardly
relevant to that question that she had not toldady about her claims concerning extortion,
given that the Tribunal accepted that it had oamlirr Similarly, her conduct in returning
from the United Arab Emirates was not necessarijomsistent with a fear of economic
persecution, given that her family would be expageduch persecution whether she was in

the Philippines or elsewhere.

The appellant’s fear of economic persecution weatlaer more subtle point than was
her fear of violence. In the visa application, sk@med that extortion made life financially
difficult. One might reasonably have expectedThbunal to question her about that subject
in more detail than it did, had it understood tlaune of the claim. That the Tribunal may
not have addressed the question is also suggegtedebway in which it dealt with the
guestion of relocation. It appears to have decitiatlit was reasonable for the appellant to
relocate, saying that the appellant’s siblings weiag in Manilla. However the evidence
was that one of her siblings had returned from Merbecause she was finding life
financially difficult in that city. Secondly, thEribunal found that the appellant had sufficient
resources to enable her to live in Manilla, nantedy family’s resources and her husband’s
income. One assumes, however, that if she wereldcate to Manilla it would be with her
family. It could hardly be reasonable to expeatthedo otherwise. In that case her husband
would be deprived of the income from his business$ would be forced to look for work in
Manilla with the difficulties attendant thereon.urkher, the suggestion that as the appellant
was a person with professional qualifications aethdnstrated resourcefulness, she could
make her way in Manilla notwithstanding the corraptl nepotistic environment, seems to
overlook the capacity of such factors to causeidiffies even to the qualified and
resourceful. In my view the financial considerasancidental to relocation were addressed

in a particularly superficial way. Had the Tribliappreciated the appellant’s concerns about
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economic persecution, it would have given morenéitte to the financial implications of

relocation.

This is a marginal case. | am aware of the needdopt a fair reading of the
Tribunal’s reasons, having particular regard toft that it is an administrative tribunal and
not a court. However, in the end, | have conclutthed the Tribunal failed to appreciate the
full range of the appellant’s claims to refugedistaparticularly those aspects which related
to financial persecution. | do not suggest tha #spect of the appellant’'s case was strong,
but it nonetheless ought to have been addressedhy Iview it was not. The appeal should
be allowed. Orders 2 and 3 made on 2 June 2008csbe set aside. In lieu thereof there
should be orders that the decision of the Tribualaded 22 April 2005 be quashed and that the
matter be remitted to the Tribunal for further adesation in accordance with law. Should
the parties wish to make submissions as to ordews|l hear those submissions. | am
inclined to the view that there should be no ometo costs, but | will hear any submissions

in that regard.

| certify that the preceding twenty-seven (27)

numbered paragraphs are a true copy of the
Reasons for Judgment herein of the

Honourable Justice Dowsett.
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