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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.
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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Plpiliies, arrived in Australia.

The applicant applied to the Department of Immigraand Citizenship for a Protection
(Class XA) visa.

The delegate decided to refuse to grant the vidanatified the applicant of the decision and
his review rights by letter dated the same day.

The delegate refused the visa application on teeslbhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

According to his protection visa application the@kgant was born in the Philippines. He is
Roman Catholic. The applicant states he has coetplEd years of education. He states that
he attended Universities and completed his de@iteeapplicant provided no details of his
employment. The applicant states he resided agaimee address from the mid 1990s.

23. In his protection visa the applicant made the feiig claims:

e | studied [field] at university In [date] my friertdld me his friend wanted to
sell a business. | really wanted to buy it butdrdi have enough money. |
borrowed money from a loan shark.

* The business was not a good business and | |dsteathoney.

* | could not pay the money | borrowed from the Ishark.

* The loan shark hired some gangsters to threaten me.

* larranged travel documents and fled to Australia.

» | fear the loan shark may ask the gangsters to hagrii | go back.

* | do not think he authorities can protect me beeahsy do not have “full
power”.

The applicant submitted with his application a copyis passport. The information from the
applicant’s passport indicates he was grantedimwigsa in the mid 2000s and he arrived in
Australia few months later.

Delegate’s decision

The delegate found that the claims the applicamtemalated to a criminal matter and were
not Convention related. The delegate did not acitegbtthe applicant would be mistreated or
denied protection by the Philippine authoritiesday Convention reason.

Application for Tourist visa

In his application for a tourist visa the applicatdted that the purpose of his visit was to see
a former office mate and friend. He stated thatlbeeh employed for a number of years as a
Junior Executive Assistant He stated that he wbeldble to support himself financially
during his visit. The applicant submitted a leftem his employer stating he had been



27.

28.

29.

30.

31.

32.

33.

34.

35.

employed since late 1990s The applicant submitietter from a bank showing his savings
account and its current balance.

Application for review

The applicant lodged an application for review. fdidher information, documents or
submissions were lodged in support of the appbeati

Theapplicant appeared before the Tribunal to giveewie and present arguments. The
Tribunal hearing was conducted with the assistahem interpreter in the Tagalog and
English languages.

Summary of evidence provided at the hearing

The Tribunal asked the applicant about his emplaoyntde claimed that after finishing his
course it was difficult to get work in the Philimgis. He claimed in the late 1990s he got a job
in the government. He claimed from the late 198(&e mid 2000s he was employed as a
“‘junior administration assistant” at [name of thetitution]” a government institution. The
applicant claimed the office was in Manilla. Thphcant claimed that from the early 2000s
to the mid 2000s he did a post graduate courséJat\eersity. The applicant claimed he
worked and studied part time.

The Tribunal asked the applicant about his placesifience. The applicant claimed that he
lived with his mother during the week and on thekends he lived with his wife. He
claimed that his wife lived with her mother abonedour’s drive from his mother’s home.

The Tribunal asked the applicant about his fantilg.claimed that he was married and had
two teenage children and were at school.. The egmiiclaimed his wife didn’'t work. The
applicant claimed his mother was a professional dgicant claimed his mother had paid
for him to do his post graduate degree.

The applicant submitted his passport to the Tribufi@ confirmed that he had been granted a
visitor visa and arrived in Australia on a speciate.

The Tribunal asked the applicant why he left thaihines. The applicant claimed it was
best if he read the Tribunal the reasons why heHefPhilippines. The Tribunal asked the
applicant if he could tell the Tribunal in his owsords rather than reading from a piece of
paper why he left the Philippines.

The applicant claimed he feared for his life. Harded that “[Year]” a friend told him he
was selling his business. The applicant claime&dhg an importing business. The applicant
claimed that he wanted the business because hi e&in enough money in his government
employment job. The applicant claimed that heaglmian from a “loan shark” to buy the
business. The Tribunal asked the applicant whegoha loan from the loan shark. He
claimed “[Year]” The Tribunal asked the applicaritem in the mid 2000s. He claimed
[Month, Year]”.

The applicant claimed that the business opendaeimtid 2000s. The applicant claimed that
his wife looked after the business. The applicéaitreed he also employed few people to
help in the business. The applicant claimed thebbsiness operated well for few months.
He then claimed the business operated well forraéweonths The applicant then claimed
that the business ran successfully until othernassies opened up.
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The applicant claimed the business went bankrupe. Tiribunal asked the applicant when his
business went bankrupt. The applicant claimed maftiee one year. He then claimed he
didn’t know the exact time. He then claimed maytieraseveral months. The Tribunal put to
the applicant that a business going bankrupt wsesiaus thing and it thought he would
remember when his business went bankrupt. Thecapplclaimed it was only a small
business. He claimed it was a “[Type of business]".

The applicant claimed that the loan shark starsiehg for payments and he couldn’t even
pay them interest. The Tribunal asked the appliedr@n he couldn’t repay the loan shark
The applicant claimed “[Number of Months]”. The Qunal asked the applicant if he could
be more specific. The applicant claimed he couldepiay the loan shark in the mid 2000s.
He then claimed it was later in the year when hddiot repay the money. He then claimed
he thought it was around several months earligriteaouldn’t repay the loan shark.

The applicant claimed they started threatening Meclaimed they told him they would hire
gangsters to harm him. The Tribunal asked the eqpiihow they threatened him. The
applicant claimed that they called his mobile ameytcame to his house. The Tribunal asked
the applicant if he could provide more details dliba threats. The applicant claimed that
they called his mobile 2-3 times a day. He clairtted when they rang he told them that if he
got some money he would pay them. He claimed thatds threatened for about one month.
He claimed that he had no choice but to leave tkgpBines The applicant claimed he
applied for a visitor visa to leave the Philippines

The Tribunal asked the applicant if he ever werth&opolice. The applicant claimed he went
to the police but they told him because he hadingtim writing there was nothing they
could do as it was a personal matter

The Tribunal put to the applicant it had difficuligth the claims he had made as they did not
appear to be Convention related. The Tribunatgthe applicant that because he had
borrowed money from a loan shark and couldn’t rep@ymoney he had been threatened.
The applicant referred to the paper in front of hie claimed that it was a group who
harmed him a group of loan sharks and becauseuidrcopay the group they threatened
him. He then claimed he belonged to a “group”. kéneed it was a “group of people who
owed loan sharks money”. He claimed that he wasatened because he was a member of
that group.

The Tribunal put to the applicant that he had adiin Australia but had not applied for a
protection visa for several years. The applicaainoeéd that when he first arrived in Australia
he was looking for job opportunities. He claimedaes trying to find someone to sponsor
him. He claimed he wasn’t offered a job and couléind anyone to sponsor him. He

claimed that his visa ran out and he didn’t knowcbeld apply for a protection visa until a
friend told him he could. The Tribunal put to thmphacant that his delay in applying for
protection may lead the Tribunal to find he wasaetitness of truth and his claims had been
fabricated. The applicant claimed that he cameustralia to try his luck and start a new life.

The Tribunal put to the applicant that the coumifgrmation before the Tribunal did not
indicate that he would be unable to obtain polic#gztion if he had been threatened by
gangsters. The applicant claimed that he just whiatestay in Australia a little longer to get
some more money. He claimed that he had gone the@nstate to look for opportunities. He
claimed that the situation in the Philippines wasdh He claimed that there have been three
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typhoons and that there is high unemployment. Hengd he was well educated and
wouldn’t be a burden to the taxpayer.

The Tribunal put to the applicant that in his asivisa application he had told the Australian
Embassy that he was coming to Australia to visibfice mate. He had submitted a
statement from his bank indicating he had a langeumt in his savings account which would
have been enough money to pay the loan shark. fibengl put to the applicant that the
information he had submitted in his visitor visgpkgation may lead the Tribunal to find that
he was not a truthful witness and the claims herhade were not true which may lead the
Tribunal to affirm the decision of the delegatee®&pplicant claimed “please give me a
chance to stay a little longer”. The applicanntie&aimed that the money in his savings
account was his mother’s. He claimed she had puiihney into his account to convince the
Australian authorities he had the funds to travel support himself. The Tribunal put to the
applicant that the fact that he had misled the Biepent in relation to his financial situation
in order to obtain his visitor visa application megd the Tribunal to find that he would be
prepared to fabricate information in order to obtiprotection visa. This may lead the
Tribunal to find he was not a witness of truth Epplicant claimed that he had no choice
because he wanted to get a visa to travel to Alistra

The Tribunal put to the applicant it had difficuligcepting his claim that he left the
Philippines because he feared he would be harmbd had been issued with his visitor visa
in but hadn’t left the Philippines until a few mbastafter the visa was issued. The applicant
claimed he was trying to borrow money from frieladsl relatives to pay for his ticket. The
Tribunal put to the applicant that he had told Tnkunal his mother was a professional who
had paid for his post graduate degree and was sippbis wife and children in the
Philippines.

Document submitted at the hearing

The applicant submitted to the Tribunal the pameh&d tried to read from during the
Tribunal hearing. According to the informationtims submission is stated that the applicant
had applied for a protection visa on the basishbdtad a “well rounded fear” of being
persecuted because he was a member of a parsodiat group”. It stated that he had
borrowed a significant amount of money from a grofipeople to start up a business. It
stated he couldn’t repay the loan and was thredtdhstated that they came to his house and
demanded payment. It stated the threats contiovedand over. It stated they made
physical threats and threats by mobile phoneatesdtthat he filed complaints and the police
turned a blind eye. It stated he had no choiceéduin away.

FINDINGS AND REASONS

The applicant travelled to Australia on a Repubfidhe Philippines passport. The Tribunal
is satisfied that the applicant is a national ef thilippines.

The applicant claims he borrowed money from a kelzark to buy a business. The applicant
claimed that his business went bankrupt and heuwable to repay the loan. The applicant
claimed that he was threatened by the loan shédw.applicant claimed that when he
reported the threats to the police they told himas a personal matter. The applicant
claimed that he was forced to flee the Philippiag$e feared he would be harmed.
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The Tribunal did not find the applicant to be ahful or credible witness and does not
accept the claims he has made for the followingaes.

When the Tribunal asked the applicant why he htidHe Philippines he picked up a piece
of paper and asked the Tribunal if he could readé&ason why he had left. The Tribunal is
of the view that if the applicant had left the Ripines in fear of his life he would have been
able to tell the Tribunal in his own words what hegbpened to him especially as he has
completed 19 years of education has a post gradegtee and spoke perfect English.

The applicant’s evidence at the hearing when askedt the claims he had made was vague
and he changed his evidence numerous times. Thieamxlaimed he had borrowed money
from a loan shark. When the Tribunal asked theiegm when he borrowed the money at
first he claimed “[Year]”. When the Tribunal askieith again when he claimed “[Year]".
When the Tribunal asked him to be more specificlagned “around [Month, Year]”. The
applicant claimed his business was successfuldfahile”. He at first claimed it operated for
few months. He then claimed it operated for a ydarthen claimed it operated for 15
months. The applicant claimed his business werkro@h When the Tribunal asked when
his business went bankrupt he claimed “maybe afterar’ He then claimed he didn’t know
exactly. He then claimed “maybe after 15 monthsie &pplicant claimed that he couldn’t
repay the loan shark. The Tribunal asked the apmiievhen he couldn’t pay the loan shark.
He at first claimed in the mid 2000s. He then ckdnNovember of a specific year. He then
claimed he thought it was August. The applicantdal that he was threatened. The
Tribunal asked the applicant about the threats.afipdicant claimed that they rang him on
his mobile phone a 2-3 times a day and came thdnse. He claimed that this went on for a
month. He provided no further details about thedks. The Tribunal is of the view that the
applicant’s vague evidence when asked about timglae had made and the fact that he
changed his evidence indicated he was fabricatsmgelsponses rather than providing a
truthful account to the Tribunal of what had hapgskto him.

The applicant applied for a visitor visa in the ARDOs. In his visitor visa application he
stated he wanted to come to Australia to visiienft. He had also provided a bank statement
that indicated he had a large amount in his bankwad. When the Tribunal put to the
applicant that the information he had submittedhwais visitor visa application indicated he
had the money to repay the loan shark he claimedstnot his money it was his mother’s.

He claimed that he wanted to come to Australiaytdnis luck and he put money in his
account in order to convince the Australian autiesihe had the capacity to fund his visit.
The Tribunal is of the view that the fact that #pplicant has provided misleading
information to the Department to obtain his visia indicates he would be prepared to
fabricate claims in order to obtain a protectiosavi

The applicant arrived in Australia a few montheaftis visa was granted. He did not lodge
his claim for a protection visa until several yelatsr. At the hearing the applicant claimed
that when he first arrived in Australia he was liogkfor job opportunities. He claimed he
wanted to find someone to sponsor him. He claithatiwhen his visa ran out he didn’t
know he could get a bridging visa until a frienttitbim he had applied. The Tribunal is of
the view that if the applicant had been threatearetifeared he would be harmed he would
have sought protection soon after arriving in Aalsar Further the applicant was issued with
a visitor visa but he didn’t leave the Philippineil several months later When the
Tribunal asked the applicant why he delayed lealimglaimed he had to borrow money for
his ticket from his relatives and friends. The Tnlal does not accept that explanation. The
Tribunal is of the view that if the applicant fedrdge would be harmed he would have left the
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Philippines as soon as he obtained his visa. Thriial is of the view that the applicant’s
delay in leaving the Philippines and delay in apmyfor protection indicates he is not a
truthful witness and his claims have been fabritate

At the hearing the applicant read from a typed dabion which he later submitted to the
Tribunal. He claimed that he had applied for agetion visa on the basis he had a “well
rounded fear” of being persecuted because he irmsmber of a particular social group”.

At the hearing he claimed that he belonged to agpeople. He claimed it was a “group of
people who owed loan sharks money”. He claimedhbatas threatened because he was a
member of that group.

A patrticular social group is a collection of persavho share a certain characteristic or
element which unites them and enables them totegpset from society at large. The
characteristic or element which unites the groumpnoanormally be a common fear of
persecution. The Tribunal is unable to be satidfiead people who borrow money from loan
sharks are cognisable group within the Philippines.

Taking into account all of the evidence the Tridurads that the applicant is not a witness
of truth. The Tribunal does not accept that thdiappt borrowed money from loan shark and
was threatened when he couldn’t repay the loan.TFieinal does not accept that the
applicant fled the Philippines because he feareddwdd be harmed. The Tribunal is of the
view that the applicant has fabricated these clamwsder to strengthen his claim to a
protection visa.

The Tribunal finds that there is no real chance i applicant will face persecution if he
returns to the Philippines now or in the reasonédnlgseeable future for any Convention
reason. The Tribunal is not satisfied that the iappt has a well founded fear of persecution
for any Convention reason.

The applicant has been living in Australia for gavgears. He claimed that life is hard in the
Philippines He claims that there have been thpeledons. He claims that there is high
unemployment. The applicant did not request thafTihbunal refer the case to the
Department for consideration by the Minister purgua s.417 of Act which gives the
Minister a discretion to substitute for a decisafrthe Tribunal another decision that is more
favourable to the applicant, if the Minister thirtkat it is in the public interest to do so. The
Tribunal notes that the applicant can still makeguest directly to the Minister.

CONCLUSIONS

58. The Tribunal is not satisfied that the applicaw iperson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfythe criterion set out in.36(2)(a) for a protection visa.

DECISION

59. The Tribunal affirms the decision not to grant @pplicant a Protection (Class XA)
visa.
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relative or dependant of the applicant or thahésgubject of a direction pursuant to sectic

~

n

440 of theMigration Act 1958. PRRRNM




