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SUBMISSIONS BY UNHCR

A Introduction

1. The Office of the United Nations High Commissiof@r Refugees (“UNHCR”)
welcomes the opportunity to intervene by way of tienn and brief oral

submissions, pursuant to the order of CranstortetidaFebruary 2010.

2. UNHCR has previously intervened in a number of sdsdore the English courts:
among othersFornah/K v Secretary of State for the Home Depantnj2006]
UKHL 46, [2007] 1 AC 412R v Asfawj2008] UKHL 31, [2008] 1 AC 1061, and
AH and QD (Iraq) v Secretary of State for the Hdbepartmeni2009] EWCA
Civ 620. UNHCR intervenes both in cases concertirggproper interpretation
and application of articles of the 1951 Conventi@ating to the Status of
Refugees (“the 1951 Convention”) and the 1967 Raitcelating to the Status of



Refugees (“the 1967 Protocol”and in cases involving the interpretation and
application of other legislative provisions congeg international protection.
UNHCR also intervenes in cases in other jurisdigti@and before the European
Court of Human Rights (“ECtHR”), including in a nber of cases of particular
relevance to the present, eXp v. France and Greecé\pp. No. 44989/08 and
Sharifi & Ors v lItaly and Greece App. No. 16643/09 (both pending
determination). More generally, UNHCR issues ardthtive legal as well as
country-specific position papers on the protecbbasylum-seekers, refugees and

other persons of concern to UNHCR.

3. References herein are, except where otherwiseatatic to tabs in UNHCR’s
bundle of documents submitted with these writtdmsigsions.

B Scope of Submissions

4. These submissions address the following:

4.1 The EU law framework of the common European asydystem;

4.2 The proper application of Article 3(2) of the Dubli Regulatior;

4.3 The practice of Greece in relation to asylum-seskand

4.4 The obligations of States participating in the Dulbdystem under

international law in light of the situation in Goee

C UNHCR'’s mandate and position in relation to intenational protection

5. UNHCR has a direct interest in this matter, as tinganisation, inter alia,

entrusted by the United Nations General Assemblyh wesponsibility for

L UNTS No. 2545, Vol. 189, p. 139 and UNTS No. 87¢dl. 606, p. 267.
2 Council Regulation (EC) No. 343/2003 establishting criteria and mechanisms for examining
asylum applications (Authorities Bundle, tab 1).



providing international protection to refugees atlders of concern, and together

with governments, for seeking permanent solutiongHeir problems.

6. According to its Statute, UNHCR fulfils its mandatger alia by, “[p]Jromoting
the conclusion and ratification of internationaheentions for the protection of
refugees, supervising their application and prampsamendments theretd”.
UNHCR'’s supervisory responsibility is also reflettim Article 35 of the 1951
Convention and Article 1l of the 1967 Protocol, igblg States Parties to
cooperate with UNHCR in the exercise of its funesipincluding in particular to

facilitate its duty of supervising the applicatiohthese instruments.

7. In the years following the adoption of UNHCR’s Stat the UN General
Assembly and Economic and Social Committee extetdldHHCR’s competence
ratione persona@ This was done not by amending the statutory difin of
“refugee” but by entrusting UNHCR with protectingnda assisting particular
groups of people whose circumstances may not nadksdave met the
definition of the Statut®. This has in practical terms extended UNHCR'’s nadsd
to a variety of situations of forced displacemeverein relation to persons who

are notsensacstricto, refugees within the 1951 Convention.

8. UNHCR'’s supervisory responsibility has also bedtected in legal instruments
adopted in accordance with Article 63 of the Treasyablishing the European
Community (“TEC”) (new Article 78 of the Treaty ahe Functioning of the
European Union or “TFEU”). For example, Article 2(@c) of the Asylum
Procedures Directive (2005/85/EC) states that MerSkegtes shall allow UNHCR

to “present its views, in the exercise of its suary responsibilities under

3 Statute of the Office of the United Nations Higbrmissioner for Refugees (‘(UNHCR Statute’), GA
Res. 428(v), Annex, UN Doc A/1775, at [1] (1950yidence Bundle, tab 1).

* Ibid., at [8(a)].

® See UNHCR Note on International Protection, sutedito the 4% session of the Executive
Committee of the High Commissioner’'s Programme, Did¢. A/AC.96/830, 7 Sept. 1994 (Evidence
Bundle, tab 2).

® In such cases, the institutional competence of GRHs based on paragraph 3 and 9 of its Statute:
Paragraph 3 stating that “The High Commissionell bléow policy directives given him by the
General Assembly or the Economic and Social Coyranild paragraph 9 stating that “The High
Commissioner shall engage in such additional asyiincluding repatriation and resettlementhas t
General Assembly may determine, within the limitshe resources placed at his disposal.”



Article 35 of the Geneva Convention, to any competauthorities regarding

individual applications for asylum at any stagehaf procedure®.

9. In the context of this intervention, it is relevahat the UNHCR Office in Greece
carries out monitoring in detention centres foegular migrants in border areas,
and seeks inter alia to assess the conditionscelsado the territory and to asylum
procedures of persons of concern as part of itskworencourage and assist
Greece to enhance its asylum system, and to nseebligations towards asylum-
seekers and people needing international protedimodose cooperation with the
Greek Council for Refugees, UNHCR also conductsileggand ad hoc visits to

border areas.

10.UNHCR s thus in a unique position to provide inelegent, objective and up-to-
date information as to the situation of asylum-gsegkn Greece, having the right
of access to asylum-seekers, detention facilitees] the administrative and
judicial processes within the country for determgiprotection claims. In this
context the ECtHR in the judgment dfRS v United Kingdofhrelating to the

situation for asylum-seekers in Greece stated:

“The Court notes the concerns expressed by the URIM@ose independence,
reliability and objectivity are, in its view, beydrdoubt. It also notes the right of
access which the UNHCR has to asylum-seekers iogean Union Member
States under the European Union Directives setbate....[T]he Court attaches
appropriate weight to the fact that, in recommegdimat parties to the Dublin
Regulation refrain from returning asylum-seeker&teece, the UNHCR believed
that the prevailing situation in Greece called imoestion whether ‘Dublin
returnees’ would have access to an effective renasdipreseen by art. 13 of the
Convention. The Court also observes that the UNId@Rsessment was shared
by both Amnesty International and the Norwegian @igation for Asylum
Seekers and other non-governmental organisatiotineinreports.”

11.UNHCR has issued three recent position papers icomgaits views on the

treatment of asylum-seekers in Greece in particular

" See(AuthoritiesBundle, tab 2). See also recital 15 of the EC @ive 2004/83/EC on minimum
standards for the qualification and status of thivdntry nationals or stateless persons as refugess
persons who otherwise need international prote@imhthe content of the protection granted, 30
September 2004 (“Qualification Directive(AuthoritiesBundle, tab 3).

8 App. No. 32733/08, 2 December 2008 (Authorifiemdle, tab 15).



11.1 Asylum in the European Union: A study of the Imptartation of the
Qualification Directive, November 2007; (Evider®endle, tab 3)

11.2 The Return of Asylum-Seekers to Greece under tHdiD&®egulation,
15 April 2008; (Applicant's Bundle, doc no.11, fefdl)

11.3 Observations on Greece as a country of Asylum, Deee 20009.
(Applicant's Bundle, doc no.62, folder’2)

D EU Framework

12. According to Article 63 of the TEC the European Galshall adopt measures on
asylum in accordance with the 1951 Convention &ed1©967 Protocol. The four
Directives and the two Regulatidfisnaking up the Common European Asylum
System (“CEAS”) as it currently stands, pursuelibsic objectives set out by the
European Council at its meeting in Tampere in Oetd®99 and articulated in
the TFEU. The Council agreed to work towards thASbased on the “full and
inclusive application of the [1951] Conventiol”. The Tampere Conclusions

state:

“4. The aim is an open and secure European Uniolly tommitted to the

obligations of the Geneva Refugee Convention ahérotelevant human rights
instruments, and able to respond to humanitari@adsien the basis of solidarity.
A common approach must also be developed to erikeréntegration into our
societielsé of those third country nationals who &efully resident in the

Union.”

° All three position papers should be referred thalgh these Submissions focus on the most regent i
December 2009.
19 Temporary Protection Directive 2001/55/EC, 20 091 (AuthoritieBundle, tab 4); Reception
Directive 2003/9/EC, 27 January 2003 (Authori&sdle, tab 5); Qualification Directive
2004/83/EC, 29 April 2004 (Authoritigdundle, tab 3); Asylum Procedures Directive 200585
December 2005 (AuthoritieBundle, tab 2); the Dublin 1l Regulation (EC) 343@3, 18 February
2003(AuthoritiesBundle, tab 1); and Council Regulation (EC).2728@20L1 December 2000
concerning the establishment of “Eurodac” for ¢benparison of fingerprints for the effective
application of the Dublin Convention (AuthoritiBsindle, tab 6).
" European Union: Council of the European Uni@residency Conclusions, Tampere European
Council, 15-16 October 19996 October 1999, available at:
Pzttp://www.unhcr.org/refworld/docid/Sede2264.htm|

Ibid.



13.Article 63 TEC has now been replaced by Articlecf8he TFEU*® This article

contains the following fundamental principles:

13.1 The Union shall develop a common policy on asylwsubsidiary
protection and temporary protection with a view udfering
appropriate status to any third-country nationgureng international
protection and ensuring compliance with the prilecipf non-
refoulementArt. 78(1));

13.2 The policy must be in accordance with the 1951 @atien and its
1967 Protocol. (Art. 78(1));

13.3 The European Parliament and the Council shall adw#sures for a
common European asylum system which will includendiorm status
of asylum, valid throughout the Union, and a umifosstatus of
subsidiary protection for nationals of third coisr(Art. 78(2))**

13.4 In addition, Article 80 of the TFEU provides thahé policies of the
Union set out in this Chapter and their implemeatatshall be
governed by the principle of solidarity and fair ashg of

responsibility.. between the Member States”.

14.The fundamental object and purpose of EU measuréisel area of asylum and
international protection is three-fold: the reirdement of the right of freedom of
movement in the internal market, by reducing seaonpdnovements of third
country nationals; the safeguarding of their rigl#sd securing minimum and
uniform standards in the procedures and receptomditons that apply to
asylum-seeker§.

13 SeeConsolidated versions of the Treaty on Europeamit/and th&reaty on the functioning of the
European UniofOJ C115, 9.5.2008).

14 See (Authoritie8undle, tab 7).

15 See BattjesEuropean Asylum Law and its Relation to Internagidaw, 2006, at para 2. (Evidence
Bundle, tab 8)



15.1n accordance with principles of EU law, the foliag principles should inform
the interpretation and application of the EU instemts on minimum standards,

the Dublin Il Regulation and Article 3(2) in pauiar:

15.1 They must be applied in a way so as to ensuretaféeprotection to
individuals pursuant to Member States’ internatidaa obligations®

and the right to asylum in particular;

15.2 The preambles, including the recitals to the Divest and
Regulations, are important aids in determining dbepe and purpose
of a directive or regulation, although they yield the face of a

contrary provision in the directive or regulatitn.
E EU Directives and the EU Charter

16.The three Directivég which form the set of guarantees for determinimgl a
processing claims for international protection aleexpressly concerned with
minimum standards. It is open to any Member Statentroduce or maintain
more favourable provisions for third-country nattshor stateless persons who
ask for international protection, but it is not qessible for standards to fall below

the minimum stipulated by the Directives.

17.Each of these Directives expressly records thagspects the fundamental rights
and observes the principles recognised in particaydhe Charter of Fundamental
Rights of the European Union (“the Chartef®)¥ollowing the entry into force of
the TFEU, the Charter has legally binding force] arayin genera) in UNHCR'’s
view, be directly invoked before national courtstlie Member States. However,

% See e.gGrad v. Finanzamt Traunste[t970] ECR 825, para 5 (Authoriti@undle, tab 12)

" Case C-162/9Triminal proceedings against Nilson and Qt998] ECR 1-7477, opinion paras. 44,
54-5 (AuthoritiesBundle, tab 13).

18 Reception Directive 2003/9/EC, 27 January 2003laitiesBundle, tab 5); Qualification Directive
2004/83/EC, 29 April 2004 (AuthoritieBundle, tab 3); Asylum Procedures Directive 200585
December 2005 (AuthoritiecBundle, tab 2).

19 See 2005/85/EC Recital (8); 2004/83/EC Recita);(2003/9/EC Recital (5).



given the UK's opt out, the Charter cannot be tiygelied on as against the UK

but it is apt to have an indirect influence as iant@ interpretatiorf

18. Article 18 of the Charter provides that “[tlhe riglo asylum shall be guaranteed
with due respect for the rules of the Geneva Cotwen.and in accordance with
the Treaty establishing the European Community’thlis incorporates not only
the substantive provisions of the 1951 Conventiat &lso the procedural
safeguards and minimum standards imported by theciies referred to aboveé.
Article 19(2) of the Charter further provides tHaio one may be removed,
expelled or extradited to a State where theressrebus risk that he or she would
be subjected to the death penalty, torture or atiferman or degrading treatment

or punishment.”
F Dublin Il Regulation and international law obligations

19. The Dublin Il Regulation is an integral part of tBEAS? It establishes a system
of determining responsibility, according to specifiriteria, for examining an
asylum claim lodged in an EU Member State or inlaicd, Norway or
Switzerland, which participate in the Dublin sysidhereafter “Member States”).
The Regulation aims at ensuring that each clairaxemined by one Member
State?®> Among the criteria in the Regulation, responsipithay be attributed to a
State to deal with an asylum claim “where it isabfished, on the basis of proof
or circumstantial evidence ... that an [the] asylsmeker has irregularly crossed
the border into a Member State by land, sea ohawing come from a third

2 Gil-Bazo, “The Charter of Fundamental Rights af Buropean Union and the Right to be Granted
Asylum in the Union’s Law”, [2008] Refugee Surveu®terly, vol. 27 no. 3, page 33 at 51 (Evidence
Bundle, tab 9).

%L gee footnote 18.

2 Dublin Il Regulation, Recitals (1)-(4AuthoritiesBundle, tab 1).

% The EC has summarised the purposes of the systéamahe one hand, to guarantee effective
access to the procedures for determining refuggassand not to compromise the objective of the
rapid processing of asylum application and, ondtiier, to prevent abuse of asylum procedure in the
form of multiple applications for asylum submittley the same person in several Member States with
the sole aim of extending his/her stay in the Men@iates”. COM(2008) 820 final, 2008/0243 (COD),
Proposal for a Regulation of the European Parlidraed of the Council establishing the criteria and
mechanisms for determining the Member State resiplenf®r examining an application for
international protection lodged in one of the MemBtates by a third-country national or a stateless
person (Recast), Brussels, 3.12.2008, Explanat@mdtandum, page 3. (EviderBandle, tab 10)



country....”* Asylum-seekers are frequently returned or transtefrom other
Member States to Greece on the basis of this pooviThe Regulation provides

that responsibility shall cease 12 months afterittegyular border crossing took
place®

20.The Dublin 1I Regulation itself underscores thenmcy of international law

obligations. In particular it provides:

20.1 With respect to the treatment of persons fallinthimi the scope of the
Regulation, Member States are bound by obligatiovtker instruments

of international law to which they are party (Rat{t2)).

20.2 The Regulation observes the fundamental rightspaimtiples which
are acknowledged in the Charter. In particulaseeks to ensure full
observance of the right to asylum guaranteed byclartl8 of the
Charter (Recital (15)).

21. The obligation of States not to expel or ret(refouler) a person to territories
where his or her life or freedom would be threatermse a cardinal protection
principle enshrined in Article 33 of the 1951 Contren. In addition,
international and European human rights law haabéshednon-refoulemenas a
fundamental component of the absolute prohibitigairest torture and cruel,

inhuman or degrading treatment or punishment.
22. International law obligations in this contextlude importantly:

22.1 The obligation not to expel or returrefouler a refugee in any manner
whatsoever to a territory where s/he would be sit af persecution. It
encompasses any measure attributable to a Stat#h wbuld have the
effect of returning a person to the frontiers afiteries where his or her

life or freedom would be threatened, or where hesloe would risk

24 Dublin Regulation, Art 10(1).
% |bid. Despite this provision, it is possible thasponsibility may continue if a Member State wtigh

asked to accept responsibility does not challehgedquest on the basis that the 12 months have
expired.



persecution. This includes refusal of entry atltbeder, interception and

indirectrefoulement®

22.2 The obligation not to return a person to a counilyere there are
substantial grounds for believing that he/she \alke a real risk of
inhuman or degrading treatment or torture, reflecthe non-refoulement
obligation arising under Article 3 ECHR (and Ar&cll5(b) of the
Qualification Directive). This also extends to iBl¢ 2, see e.gsonzalez
v. Spain App. No. 43544/98, 29 June 199%nd to flagrant breaches of
other derogable rights under the Convention: sgeRe(Ullah) v. Special
Adjudicator [2004] UKHL 26, [2004] 2 AC 32%. EM (Lebanon) v.
Secretary of State for the Home Departm@®08] UKHL 64, (2009) 1
AC 1198°. This obligation extends to both direct and iadir

refoulement.

22.3 The non-refoulement obligation under Article 3 thfe Convention

Against Torture. This obligation has attained steus of jus cogen®s.

22.4  The obligation not taefoule an asylum-seeker whose status has not yet
been determined by a fair and effective procedure.

23. A reliable assessment of the risk of indirect‘chain refoulemerit must be
undertaken in each individual case, prior to rerhéwa third country, including
pursuant to a readmission agreement. No asylumesestiould be returned to a
third country for determination of his or her clamithout sufficient guarantees,
in each individual case. This should include gutmes that the person will be

admitted to that country; will enjoy effective pection againstefoulementwill

% See UNHCR, Note on international protection, 1pt8mber 2001, A/AC.96/951, pp. 5-6 (Evidence
Bundle, tab 6). See also Summary Conclusions: Tineiple of Non-Refoulement, June 2003.
(EvidenceBundle, tab 7)See also UNHCR submissionTnl. v. the United Kingdond February
2000, Appl. No. 43844/98. (EvidenBaindle, tab 5)

27 (AuthoritiesBundle, tab 14).

28 (AuthoritiesBundle, tab 8).

29 (AuthoritiesBundle, tab 9).

3 International Criminal Tribunal for the former Yasjavia,Prosecutor v FurundZij§udgment of the
Trial Chamber), 10 December 1998, IT-95-17/1-T apes3 (AuthoritieBundle, tab 18)., Dugard and
Van den Wyngaert, “Reconciling Extradition with idan Rights” American Journal of International
Law [1998] pp 187-212 (Evidendgundle, tab 11).

10



have the possibility to seek and (if necessaryyyeagylum; and will be treated in
accordance with accepted international standdrd@ise prohibition of indirect or
“chain refoulemerit has been recognized by the ECtHR in its decisiom.l. v.
the United Kingdomand reiterated in thébdolkhani and Karimnia v Turkey
judgment®?

24. The primacy of protection afforded by the 195dnvention and fundamental
principles of human rights was expressly noted bgkidbottom J inEW v.
Secretary of State for the Home Departnj2f09] EWHC 2957 (Admin) at [14]-
[15]3

“14. However, like the Dublin Il Regulation, therBctives do not stand alone.
They seek “fully and inclusively” to apply the GeaeConvention, described in
the Directives' Recitals as “the cornerstone of ititernational regime for the
protection of refugees”. In their respective Rdsjtthey also make clear that they
“seek to ensure full respect for human dignity ahd right to asylum of
applicants for asylum and their accompanying famigmbers”, observing the
principles recognised in particular by the ChagéiFundamental Rights of the
European Union proclaimed in Nice in December 20%ficle 1 of the Charter
of Fundamental Rights acknowledges that:

‘Human dignity is inviolable. It must be respected protected.’

15. The Regulation is also subject to the overgdirovisions of the ECHR, to
which all signatories of the Dublin Il Regulatiorealso signatories. Therefore,
notwithstanding the Regulation, member states hligea to ensure that removal
does not expose the applicant to a real risk dliteror inhuman or degrading
treatment, contrary to article 3 (see, e.g., Tinited Kingdom[2000] INLR 211,
KRS v United Kingdom(Application No 32733/08) (unreported, 2 December
2008) (“KRS) and R (Nasseri) v Secretary of State for the ldoDepartment
[2009] UKHL 23 (“Nasseri) at [36]).”

G Atrticle 3(2) of the Dublin Il Regulation

31 See UNHCR, ExCor@onclusion on International Protectip® October 1998, No. 85 (XLIX) -
1998. Also, UN High Commissioner for Refuge8ammary Conclusions on the Concept of "Effective
Protection" in the Context of Secondary MovemehRefugees and Asylum-Seekers (Lisbon Expert
Roundtable, 9-10 December 200Bebruary 2003, para. 15. (Evideri®endle, tab 4).

327.1. v United Kingdom?7 March 2000, Appl. No. 43844/98, in which theu@isstated that “the
indirect removal in this case to an intermediaryrdoy, which is also a Contracting State, does not
affect the responsibility of the United Kingdomensure that the applicant is not, as a resulsof it
decision to expel, exposed to treatment contra@rtizle 3 of the Convention.” (AuthoritieBundle,

tab 16). See aldd.R.S. v. United Kingdorppl. No. 32733/08, 2 December 2008 (Authorities
Bundle, tab 15) , as well as Abdolkhani and Karimnia v. Turke22 September 2009, Appl. No.
30471/08, paras. 88-89 (AuthoritiBsndle, tab 17).

3 (AuthoritiesBundle, tab 10).

11



25. The Dublin Il Regulation obliges Member Statesxamine the applications of
third-country nationals who apply for asylum angisdicated on a presumption
that Member States will respect both the substantghts of asylum-seekers who
are deemed to be their responsibility, and alsb exiamine their claims in a fair

and effective procedure including by providing propeception arrangemerifs.

26.Where the available evidence shows that theoressiple Member State does not
respect the substantive rights of asylum-seekeatsaglhnot examine their claims
in a fair and effective procedure, the Member Statefronted with the asylum
application should, in UNHCR'’s view, avalil itself Article 3(2) to examine the
application for asylum even if it does not beapossibility under the criteria laid
down in Articles 5 to 14 of the Dublin RegulatioBuch an approach ensures that
the Member State acts fully in accordance withpisnary international law
obligations, including under the 1951 Conventio®/d%rotocol, under relevant
international human rights law, as well as unddevant EU instruments,
including Article 78 of the TFEU, the Reception @&itive 2003/9/EC,
Qualification Directive 2004/83/EC, Asylum ProcedsirDirective 2005/85, and

Article 18 of the Charter in particular.

27.Return under the Dublin 1l Regulation should noketgplace when there is
evidence showing (1) a real risk of return/expuidio a territory where there may
be a risk of persecution or serious harm; (2) albssalimiting access to asylum
procedures, to a fair and effective examinationclaims or to an effective
remedy; and/or (3) conditions of reception, inchgddetention, which lead to real
risks of violations of Article 3 ECHR. In these eas UNHCR considers that
States should apply Article 3(2) of the Dublin legulation, in order to ensure
compliance with their international obligatiofts.

28.1t is UNHCR'’s view that a Member State’s duty toagantee the right to asylum

and offer protection againstfoulementakes precedence over the responsibility-

34 See Dublin Il Regulation, Recitals 4, 5, 12 andA8thoritiesBundle, tab 1).

% In certain circumstances, it may be appropriatéSfates to apply Article 15 of the Dublin
Regulation, which provides for bringing “togethanfily members, as well as other dependent
relatives, on humanitarian grounds...”

12



allocation arrangements under the Dublin Regulatidihe mechanism provided

for under Article 3(2) of the Regulation providemachanism to act accordingly.

H The Situation in Greece

29.In the case of Greece, UNHCR has highlighted probleeoncerning various
aspects of the Greek asylum system. These incfudty, problems concerning
access to and the quality of the Greek asylum piree and secondly, inadequate
reception conditions, including detention, whichcamt in some cases to inhuman
and degrading treatment. These problems in pragtieerise to the genuine risk
of refoulementin the case of Dublin transfers to Greeés explained below,
UNHCR has concluded that there is a genuine riak @reek practice leads in a
significant number of cases to the removal of pedplcountries where there is a
real risk of persecution or serious harm (“chr@&foulement). On this basis, it has
advised governments to refrain from returning asykeekers to Greece under the
Dublin Il Regulatior®

30.While the new Government of Greece elected in28@9 is currently working on
proposals to set up a new asylum system, theseumesathave yet to be
formulated, legislated and implemented, a procdgshwmay take some years.

31.As outlined in greater detail below, access to wmylprocedures for people
transferred to Greece under the Dublin Regulatomoit assured. Moreover, even
for those who are able to enter or re-enter thduasyprocedure, there are
concerns that people who are in need of internatigmotection will not be
recognised as such, due to problems in the oparaifothe Greek asylum

procedure.

32.Dublin transferees furthermore face the same pnablas other asylum-seekers
with regard to access to reception conditions. &leemditions are not in line with

the minimum standards required by EU legislatiohe Tinadequacies in the

% UNHCR Position on the Return of Asylum SeekerGteece under the Dublin Regulation, April
2008 (Applicant's Bundle, doc no.11, folder 1), &aldHCR Observations on Greece as a country of
Asylum, December 2009 (Applicant's Bundle, doc Bofélder 2).

13



reception conditions are such that there is a gentisk that the effective pursuit

of asylum claims will be hindered or prevented.

Access to asylum procedures

33.UNHCR observes consistent problems facing peoplesterred to Greece under
the Dublin Il Regulation (including both those whave applied for asylum in
Greece in the past and those who have not) whiohhaader or preclude their
efforts to register (or re-register) as asylum-segkand their access to any full

and fair determination of their asylum claims.

34.UNHCR'’s 2009 position paper, “Observations on Geeas a country of asylum,”
highlights among others the following problems fDublin transferees in

accessing asylum procedurés:

* Negative decisions issued in absentia so thatghkcant upon return is likely
to have missed all deadlines for appealing

* In such a case the transferee will be served witlegortation order at the
airport, without access at all to the asylum praced

» Lack of information about the relevant procedured aghts in a language
s/he understands, and/or in circumstances wheeepnetation is not readily
available

* The obligation to register or re-register a clainthuw a short period which,
given the practical obstacles to such registratioay prevent transferees from

pursuing their claim8®

Since issuance of its 2009 paper, it has come tbICRI's attention that Dublin
returnees to Greece have been facing a furthersesrtgus problem, in that their
claims are systematically rejected on credibilityounds. The fact that the
claimants departed irregularly from the countrerafnaking their initial claims is
assumed to demonstrate that the claims are notrgerNHCR has observed the

37 See pp. 19-20 (Applicant's Bundle, doc no.62,dpk).
3 UNHCR 2009 paper pp 6-7 (Applicant's Bundle, do®@, folder 2).

14



use of similar wording to this effect in a larg@portion of rejection decisions in

Dublin cases?

35.1t is clear from this that there is a real risktttransferees will have no effective or
meaningful access to the asylum procedure, and satheimply be served with
deportation orders without being able to make alaync This is contrary to
Articles 18 and 19 of the Charter, to the Qualtiima Directivé’®, and to the

Asylum Procedures Directive.

Compatibility of asylum procedureswith EU law

36.The Greek asylum procedure is governed by Presadddécree 81/2009 which
entered into force in July 2009. This Decree inict a number of changes in
the asylum procedure which, in UNHCR’s assessni@&ve a negative impact on
efficiency in first instance and will aggravate tladready large backlogs.
Furthermore, it removes important safeguards, tholyaccess to an independent

administrative review at the second instaffce.

37.Research into the first instance asylum processedaout by UNHCR revealed

the following shortcomings in the procedtite

* Shortcomings in training and expertise of decigmaakers

» Conflicts of interest between asylum responsileditand other duties
* Long waiting periods for interviews

* Lack of free legal aid and interpretation

» Inadequate availability and use of country of arigiformation

» Divergent practices between different Police Diveates

39 By law, the Greek authorities are required to jite\copies of asylum decisions to UNHCR.
Reasons for rejection cited in recent negativesi@es on Dublin cases examined by UNHCR have
included:[the fact of] having been in country X in breachhis/her obligations as an asylum-seeker
and having claimed asylum there shows that therclaiabusive’A further example statethe fact
that the claimant did not apply for asylum wherfirst entered Greece, but only when returned from
country Y, shows not only the abusiveness of #imdut also the claimant’s wish to reside in theé E
using asylum claims in order to achieve this aim’.

0 See Recital (10) (AuthoriticBundle, tab 3).

1 See Articles 15, 16 in particular (AuthoritiBsndle, tab 2).

“2See UNHCR 2009 paper p. 15 (Applicant's Bundbe, mb.62, folder 2).

3 Ibid, p. 15 (Applicant's Bundle, doc no.62, fol@r
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» Insufficient attention to needs of unaccompaniedars

38.As regards the second instance procedure, UNH@Rtlse view that there is no
independent review available of the first instadeeision and therefore the right
to an effective remedy is jeopardized. Accesaitlicjal review on points of law
before the Council of State is limited by a numbgpractical and legal obstacles

including™:

* Complicated procedural rules
» Lack of intermediate protection against deportation

* Lack of free legal aid and interpretation

39.These shortcomings are in breach of the minimunragiees provided by the
Asylum Procedures Directive. The CEAS, and the Dublin Regulation, are
predicated upon a recognition that a Member Staés, hn appropriate

circumstances, a duty to determine a claim forgmtidn made to it.

Reception Facilities

40.UNHCR has stated that accommodation capacity ire€&rd¢or asylum-seekers is
grossly insufficient and that as a result many haweshelter or other State
support. Single adult male asylum-seekers havtaally no chance of benefiting
from a place in a reception centre. The centresganerally understaffed and
under-resourced, lacking appropriate support sesvi@and often offering

inadequate material conditioffs.

41.Registered asylum-seekers do not receive any flabaltowance to cover daily
living expenses, notwithstanding provision in Gréslk and as a result many live

in conditions of acute destitution.

“4Ibid., p. 17 (Applicant's Bundle, doc no.62, fal@.
> See in particular Articles 6, 7, 8, 15,16, 17, 28,39 (AuthoritieBundle, tab 2).
“ UNHCR 2009 paper pp. 10-11 (Applicant's Bundle; do.62, folder 2).
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42.These conditions are in breach of the minimum stedglrequired by Article 13
of the Reception Directive. They also would amotmtarguable breaches of
Article 3 ECHR. InR (Limbuela) v Home Secreta3005] UKHL 66, [2006] 1
AC 396'" the House of Lords noted at 402F-G:

“A general public duty to house the homeless owidi® for the destitute cannot
be spelled out of article 3. But | have no dotatt the threshold may be crossed
if a late applicant with no means and no altermaigurces of support, unable to
support himself, is, by the deliberate action @ $tate, denied shelter, food or the
most basic necessities of life.”

43.Under Article 3, ECHR obligations will be engaged, regards the UK, because
the transfer leads to the “treatment” that is podbd: seePretty v. UK(2002) 35
EHRR 1 at para. 53.

Detention of asylum-seekers

44.Whilst detention of asylum-seekers who arrive iniaegular manner is not
mandatory under Greek legislation, in practice they systematically detained.
At several entry points, the period of detentionprelonged if an individual
applies for asylum. UNHCR also notes that condgio administrative detention
facilities are generally inadequate with the exicepbf two centres. Even there
concerns arise due to severe overcrowding, lacketiftrained staff, the absence
of formalized regulations and financial constraints other locations asylum-
seekers are detained in unsuitable facilities, sashwarehouses and police

stationg*®

45.There are reports of unsanitary conditions, failireseparate men, women and
unaccompanied minors, limited access to medica &@r detainees, and police
violence. The ECtHR recently held Tiabesh v Greec¥® that the detention of the
applicant, an Afghan asylum-seeker for three momthtte premises of the Sub-

*" (AuthoritiesBundle, tab 11).

“8 UNHCR 2009 paper p. 8 (Applicant's Bundle, dod&@ofolder 2).

9 App. No. 8256/07, 26 November 2009 (Authoritiamdle, tab 19). See al§D v GreeceApp. No.
53541/07, 11 June 2009 where the ECtHR held thasglum-seeker had experienced conditions of
detention in Greece that amounted to degradingntexa in violation of Article 3 ECHR (Authorities
Bundle, tab 20).
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Directorate of the Alien Police of Thessaloniki amted to degrading treatment
within the meaning of Article 3 ECHR. The ECtHR @masized that, while the
applicant was detained there for three monthsptamises were designed to hold
persons only for a very short period. HoweverUMHCR notes this practice

continues and police detention facilities are esitely used for detentioi.
Risk of refoulement to Afghanistan

46.0n the available and up to date evidence, theaeréal risk that asylum-seekers,
including from Afghanistan, who are transferred@ceece under the Dublin I
Regulation, will in turn be subject tefoulementthrough removal to Afghanistan
via Turkey. As UNHCR notes the return from Greexdurkey of persons who
may be in need of international protection can odowseveral ways. While no
Dublin transferees were included in documentedscagéeportation from Greece
to Turkey, there are no safeguards in place andibtriansferees are not exempt
from practices which result in forced deportatidio. the police implementing
arrests and detaining persons, Dublin transferaesat be distinguished, based
on their documentation, from other asylum-seekers are thus exposed to the
same risk of removal. During the summer of 2009,HIMR documented group
arrests by the Greek police and group transfers fletention centres in various
locations across the country, to detention centrése Greece-Turkey land border

region>*

47.UNHCR notes that persons removed from Greece tkejuare at risk of onward
removal from Turkey, including to countries whehey may face persecution or
other forms of serious harm. Cases documentedNiff@R included removal of

asylum-seekers from Turkey to Afghanistan and ¥faq.

48.The ECtHR in the judgment &fRS v United Kingdof¥ whilst noting UNHCR’s

unique position to provide assistance, made tHevirg findings:

Y UNHCR 2009 paper p. 9 (Applicant's Bundle, dod&@ofolder 2).
*L UNHCR 2009 paper p. 4 (Applicant's Bundle, dod@ofolder 2).
%2 |bid., p. 5 (Applicant's Bundle, doc no.62, foldr

%3 App. No. 32733/08, 2 December 2008 (Authoriiemdle, tab 15).
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48.1

48.2

48.3

48.4

It found as a matter of evidence that Greece wastimen currently
removing people to inter alia Afghanistan, so thabuld not be said that
there was a risk that the applicant would be rerdawere on arrival in
Greece!

It noted that the Dublin Regulation was one of anhar of measures
agreed in the field of EU asylum policy and hadbéoconsidered alongside
the relevant EC Directives. It held: “The presuimptmust be that Greece
will abide by its obligations under those Directveln this connection,
note must also be taken of the new legislative &aork for asylum

applicants introduced in Greece.>™.

There was nothing to suggest that those returneGreece under the
Dublin Regulation run the risk of onward removahtthird country where
they will face ill-treatment contrary to Article BCHR without being
afforded a real opportunity of applying to the E@tifbr a rule 39 interim

measure®

Greece as a Contracting State had undertakende &githe ECHR and to
secure to everyone within their jurisdiction thghtis and freedoms defined

therein®’

49.UNHCR’s most recent position paper provides indepan background material

that adequate safeguards and effective accessotecpon are not available in

Greece which can ensure respect for the rights wblib transferees under

international law. Dealing with each of the finggnabove in turn, UNHCR

would note the following:

49.1 There is evidence that Greece has engaged recamtlyemoving
individuals to Turkey and from there they have beemoved to
Afghanistan®

> |bid, at p. 17.
% |bid.
%0 |bid.
" Ibid, at p. 18.
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49.2

49.3

49.4

49.5

The new legislative framework adopted in July 20@8 been evaluated
by UNHCR and has not helped alleviate concernsiraheked the situation
has notably deteriorated with respect to efficieimcthe asylum systert:

Given the risk ofrefoulementthe lack of safeguards afforded to asylum-
seekers, the lack of access to asylum proceducksoahe possibility of a
fair and effective determination of asylum clainsveell as the lack of
free legal aid and interpretation, as evidencedJBYCR° it cannot be
presumed that Greece is abiding by its legal obtiga under, inter alia,

the EU Directives, and, with all due respect, InRUBR’s view, it is not.

Further, in the absence of a fair and effectivduasyprocedure, lack of
legal aid and interpretation and an effective reyngith suspensive effect,
there are very considerable difficulties for anlasyseeker in making a
rule 39 interim application from Greece preventiogward removal,
thereby hindering his right of individual petitiamder Art 34 ECHR: see
Mamatkulov v. Turkef2005) 41 EHRR 25. Moreover, in the event a rule
39 request can be made, this does not have autosuspensive effect in

each and every case.

More recent ECtHR decisions against Greece havdifiged the serious
shortcoming within the asylum system in operatidreré including
violations of Articles 3 and 5 during detentioneseg.SD v Greecand

Tabesh v Greec®

Conclusions

50.In view of Greece’s failure to meet the minimumnstards set by the EU

Directives, the breaches of ECHR rights includingidde 3 in particular in

relation to the reception and detention of asyl@®ekers, and also the real risk of

8 UNHCR 2009 paper pp. 4-5 (Applicant's Bundle, do2, folder 2).
%9 |bid, p. 15 (Applicant's Bundle, doc no.62, fol@r

% |bid, pp. 6-7, 15-17 (Applicant's Bundle, doc riy.folder 2).

®1 See para. 45 above and (Authoriisdle, tab 20 & tab 19).
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indirect refoulement in breach of Article 3, it WNHCR’s view that the UK
should apply Article 3(2) of the Dublin Regulatiand not return asylum-seekers
to Greece. Such an approach would ensure thatU#ecomplies with its
obligations under international law and guarantbegight to asylum as set out in

Articles 18 and 19 of the Charter.

RAZA HUSAIN
SAMANTHA KNIGHTS
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