FEDERAL MAGISTRATES COURT OF AUSTRALIA

SZIQM v MINISTER FOR IMMIGRATION & ANOR [2007] FMQA72

MIGRATION- Visa — protection visa — Refugee Revi&mbunal — application
for review of decision of Refugee Review Tribun#irening decision not to
grant protection visa — applicant is a citizen dillippines claiming fear of
persecution as a result of murder of her uncledbels in the Philippines —
Court cannot undertake merits review.

Judiciary Act 1903Cth), s.39B
Migration Act 1958 Cth), ss.91X, 417, 474

SZEWB & Ors v Minister for Immigratiq2005] FMCA 1145 referred to.
SZHCJ v Minister formmigration & Multicultural Affairs[2007] FCA 205
followed.

SZIQN v Minister for Immigration & Ande007] FMCA 1376 referred to.

Applicant: SZIQM

First Respondent: MINISTER FOR IMMIGRATION &
CITIZENSHIP

Second Respondent: REFUGEE REVIEW TRIBUNAL

File number: SYG 1042 of 2006

Judgment of: Scarlett FM

Hearing date: 16 February 2007

Date of last submission: 16 February 2007

Delivered at: Sydney

Delivered on: 3 August 2007
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REPRESENTATION

Counsel for the Applicant: Mr Young
Solicitors for the Applicant: D J Hegarty Consultants Pty Ltd
Counsel for the Respondent: Mr Lloyd

Solicitors for the Respondent: Clayton Utz

ORDERS

(1) The title of the First Respondent is changed to i$fien for
Immigration & Citizenship.

(2) That there be an order in the nature of certiagaashing the decision
of the Second Respondent made on 17 February 2006handed
down on 9 March 2006.

(3) That there be an order in the nature of mandamtgniag the
application of the Applicant to the Second Respohdéeo be
determined according to law.

4) The First Respondent is to pay the Applicant'sscised in the sum of
$4,500.00.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1042 of 2006

SZIQM
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application for review of a decisiontioé Refugee Review
Tribunal. The Tribunal decision was signed on" 1February and
handed down on"™®March 2006. The Tribunal affirmed the decision of
a delegate of the Minister not to grant to the Agapit a protection

visa.

2. The Applicant now seeks judicial review of that idem. In her
application filed on B April 2006 the Applicant seeks the following
orders:

a) The decision of the Second Respondent made on hiudny
2006 and handed down on 9 March 2006 be quashed.

b) An order in the nature of mandamus requiring theoSd
Respondent to review, according to law, the decisioa delegate
of the First Respondent to refuse a Protection \sathe
Applicant.
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c) The First Respondent to pay the Applicant's costs.

Background

3.

The background to this matter is that the Applidana citizen of the
Philippines. She arrived in Australia on "™3ctober 2003. On
2" February 2004 she applied for a Protection (CK&} visa with
what was then known as the Department of Immignati&
Multicultural & Indigenous Affairs.

On 6" February 2004 a delegate of the Minister refubedApplicant
for a protection visa. On §‘6February 2004 the Applicant applied to
the Refugee Review Tribunal for a review of thatisien. The
Tribunal affirmed the delegate's decision not tangjra protection visa
on 20" May 2004. The Applicant then sought judicial revief the
decision of the Tribunal from the Federal Magisisa€ourt.

On 28" October 2005 the Court made orders by consenttirgiihe
Applicant's application to the Refugee Review Tnélu for
reconsideration.

The Tribunal wrote to the Applicant on 2November 2005 and
invited her to attend the hearing scheduled fo0&m3 on Wednesday
14" December 2005. The Applicant, through her migratagent,

completed the Response to Hearing Invitation irtdigathat she did

wish to attend the hearing and that she would dikenterpreter in the
Tagalog language. She also indicated that sheedith bring another
person with her to the hearing. That person &ative of hers.

The Applicant told the Tribunal that she wanted hedative to give
evidence in her proceedings, in particular to gavelence about other
family members having been killed by Communist feb&he other
family member, whom | will not name, is also an Apant for a
protection visaand there are separate proceedings before thé.Cour

The Applicant provided to the Tribunal a copy ofr Hehilippines
passport and a number of other documents inclualifaged copy of an
autopsy report relating to a man who was murdeyecebels who was

! SeeMigration Act 1958Cth) s.91X
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10.

11.

12.

13.

a relative, both of the Applicant and of the ladyoathe Applicant was
calling as a witness.

The Applicant also submitted to the Tribunal a dettdated
16" November 2005 which also included submissions efmali of the
Applicants prepared by Mr Young of counsel in thatter SZEWB &
Ors v Minister for Immigration & Multicultural & Indigenas Affairs
[2005] FMCA 1145. It was those proceedings thateseeard in the
Court by Smith FM.

The submissions of BNovember 2005 re-tendered submissions made
on 29" February 2004 and"5April 2004. In the submissions the
Migration Agent pointed out that this was an apdien by two people
who claimed fear of persecution as the Applicantthess was the
widow of a man who was murdered who was a coumdalieed to the
mayor of a municipality but was shot dead by membar a rebel
group identified on evidence to the Tribunal.

The Applicant attended hearing of the Tribunal ¢i December 2005.
She gave oral evidence with the assistance of sepreter in the
Tagalog language. The Applicant's case is that Isled in the

Philippines with her aunt and her four children aidvelled to

Australia with them. The aunt and four childrerd Hadged a joint
application for a protection visa at the same tasg¢he Applicant had,
based on essentially the same circumstances anuscla

The earlier Tribunal considered both applicatiorieat relating to the
Applicant and that relating to the Applicant's aant her four children
- at a joint hearing and prepared separate desisiBoth of those
matters were remitted to the Tribunal for reconsitien. The matter
under review was remitted by means of consent sré@towing a
decision by the Federal Magistrates Court quashireg Tribunal's
decision in respect of the Applicant's aunt's nenagplication.

The Tribunal decision record can be found in ther€8ook at pages
110 through to 131. The Tribunal noted that the I&jppt was an
unmarried national of the Philippines who was ag&dt the time and
feared to return to the Philippines where she \ged the
assassination of her uncle by armed forces of e Neople's Army
(NPA). 1 will not mention the name of the unclechase disclosing his
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14.

15.

16.

name would be likely to identify the Applicant'srawvho is Applicant
SZION in separate proceedings before me.

The Applicant in this matter claimed that if sherevéo return to the
Philippines she may be kidnapped, she may be he&demred or

raped and she may even be killed. She statecshigateared factions
of the New People's Army if she were to returnhe Philippines. She
was a witness to the assassination or murder ofilge, the husband
of her aunt, who is an independent councillor, afck left the

Philippines for Australia with her aunt for feaatithe family may be
targeted for reprisal and because she might be tabidentify the

attackers.

The Tribunal noted the Applicant's claim that sheswoung and poor
and did not believe that the police would bothemptotect her. The
Tribunal noted the Applicant's claim that the pelia the Philippines
are corrupt and inefficient in the Applicant's vjewhich makes her
unwilling and unable to avail herself of their ction.

The Applicant provided a statutory declaration hi€ set out on page
115 of the Court Book. | will read it onto the redowith certain

amendments in order not to identify the Applicardignt or the

Applicant's late husband:

1. | am the niece of SZIGNnd | am a member of her family and
have lived with her for over five years. Her husihathame
deleted), was an independent councillor.

2. On 12/02/2003, | witnessed the assassinatiorSOIQN’s
husband in the family home.

3. While | was cleaning SZIQN's room, a group ohrdesssed
completely in black, entered the house and intadben which
| was cleaning.

4. They searched the house and they took gunshendnobile
telephone. They left the room and when | left thenr | saw
the 5 men were talking to my aunt and my uncle.

5. | tried to follow them but one of the men painéegun at me
and told me not to follow.

2 Name withheld to comply witMigration Act 1958.91X
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17.

18.

19.

20.

6. | went back to the house and locked myself tnéhthree
children in a room. | saw the neighbours runninghe house
and a short time later the ambulance came and thekbody
of my uncle.

7. The gunmen who killed my uncle know | can iflerthbem
because | saw their faces and because they threadtere that
if | say anything to the police | will be next.

8. | fear that | may be abducted, raped or harmgdhe armed
gang because of my family connection to my auntb@eduse
| am a witness to the assassination.

The Applicant also provided copies of an articlainewspaper called
People's Journal of T4 ebruary 2003 relating to the killing and noted
a reference to other documentation. The Tribunaisickered the
evidence given by the Applicant and her aunt toftts¢ Tribunal at a
Tribunal hearing on % April 2004. Needless to say; that was
differently constituted.

The Tribunal set out at pages 119 through to 12dxéensive summary
of the Applicant's evidence to the Tribunal hearifigne Tribunal noted
that the Applicant was accompanied by her advides was also the
adviser for the Applicant's aunt, SZIQN. The Tnhunoted that the
Applicant's aunt, SZIQN, gave evidence at the hgarihe Tribunal

noted that it would have regard to the evidenceclithe Applicant

had provided at her first hearing and possibly otimaterial. The

Tribunal noted the Applicant's passport which wassented to the
Tribunal and the Applicant told the Tribunal thar launt was related to
her on the maternal side.

The Applicant presented two documents. They weeghdeertificates.
One was a death certificate dated 28 February X@8@erning the
killing of the Applicant's uncle's brother who wie brother-in-law of
the aunt, SZIQN, and the other death certificatged October 1987
concerned the killing of the Applicant's uncle'sh&a. The Tribunal
noted that the Applicant knew from her aunt onlgtthe had been
killed but she did not know who had done this.

The Tribunal asked the Applicant about the circamsés of her
obtaining a passport in July 2003 and noted tha#bplicant told the
Tribunal that her aunt had organised the passpomglthe period that
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21.

22.

23.

24.

her aunt had been receiving death threats. Thofal noted that the
Applicant said that there had only been one ldtieher knowledge.
The Tribunal then asked the Applicant about theucrstances of the
killing of her uncle in February 2003.

The Tribunal asked the Applicant what had happemdide period after
the killing that made her feel unsafe and the Agapit said that people
came looking for her aunt or following the car atid Applicant
referred to a letter which had been received iny 2003. The
Applicant told the Tribunal that she did not aclyatad the letters as it
was addressed to her aunt, but her aunt told his obntents and told
her that it had been written by the NPA. The Apgulit also referred to
a second letter which she passed on to her aumbwtiteading it.

The Applicant's adviser spoke to the Tribunal atréssed that the
Applicant remained fearful of returning to the Hpines. The
Applicant told the Tribunal of her fear that sheghtibe killed and said
that the people who did it knew that she was wéh dunt and would
pursue her. The Tribunal noted:

She added that ‘they’ had mentioned that she wbelthe target
if she told anyone about the killing. They hadighis when, on
the day of her uncle's killing she had tried tovedhe house to
take hold of the baby. The Applicant said that igeegnised the
assailants, although she did not know their nant&se confirmed
that she had not spoken to the police, as she whatrthe house
when they were investigatifig.

The Tribunal asked the Applicant about the circamses of the
Applicant's neighbours at the time. The Applicaobhformed that she
knew them and that she knew of the death of théhbran-law. She
said that that man was a policeman, although sthenali have details
of the kind of work that had been done.

The Applicant's aunt gave evidence to the Tribufdie aunt, SZIQN,
was asked by the Tribunal why she had not souglteprotection,
which was a matter discussed at her earlier hearimge Tribunal
noted:

% See Court Book at page 122

SZIQM v Minister for Immigration & Anor [2007] FMCA372

Reasons for Judgment: Page 6



The aunt explained that the police had not respdnte her
sister-in-law's telephone call when the assailamésl come for
her husband. They had investigated only once d#fierkilling,
with no results so far. She said that the poliaal Hailed to
provide protection to her husband, a municipal cdllor. She
was also scared because the letters she receivededder not
to seek police assistance. She did not see whatsée could do
as an ordinary citizen. Her fear was such that dige not risk
going to the police.

The Applicant's aunt confirmed that her brothefdams, Sergeant
(name deleted) was a policeman - he was hidingarhbuse at
the time of the attack on her family. Respondnthé Tribunal's
guery about whether she sought his assistanceategting her
family in the months following her husband's deatie said that
she did not. Asked why, she said: ‘| do not kndw’ W

The Tribunal’s Findings and Reasons

25.

26.

The Tribunal's findings and reasons are set opagée 124 through to
131 of the Court Book. The Tribunal accepted thatApplicant was a
national of the Philippines and assessed her clagasst that country.
| note that the Applicant had produced her passpstied by the
Philippines. The Tribunal summarised the AppliGardaim in this

Essentially, it is the Applicant's claim that slears persecution
from extremist rebels. First, she fears that tiaély harm her as
an eyewitness to her uncle's assassination. Sestedears that
they will harm her for the same reason as they mallm SZIQN
and her family, i.e. by virtue of her associatioithmthat family,

having lived with them in Iba and San Felipe, wdrker them

and now having also travelled to Australia withrihe She fears
that the rebel groups will target her anywhere e tPhilippines,
and that the police are corrupt and inefficientushunable to
protect her from such harm.

The Tribunal accepted that the Applicant's uncles waurdered in
February 2003 and it accepted the essential amdfisant reason for
the murder was her uncle's political opinion, acara imputed. The
Tribunal went on to say:

* See Court Book at page 123
®See Court Book at page 125
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The Applicant's personal claim arising from thislates

specifically to her claim to have been an eyewgrnieshe murder.
Although there have been differing accounts of frecise

sequence and location of events on that day, thelidgmt's

evidence at both hearings has consistent elem8htswas inside
the house, cleaning and taking care of the threlerothildren at
the time the assassins arrived; five men enteredrabm where
she was with the children (out of a total of ab80twho were
elsewhere in the house and in the yard); she tteedeave the
house to fetch the youngest child from her parewtsp were
under attack; she was told, at gunpoint, not tavke the house;
and, she remained there with the children, terdfieuntil

neighbours told her later that day what had happgkne her

uncle.

The Tribunal concludes from this that she was moegewitness
to the murder in the normal meaning of those wordlke

Applicant's evidence reveals that she saw fivesipbysmore, of
the 30 men involved in the attack. She stated shat could

recognise (implicitly, if she saw them), but dic koow their

actual identities. The Tribunal notes that theigml even if their
investigation was, as claimed by the Applicant drea aunt,

cursory, did not include the Applicant in their messes. The
material before the Tribunal indicates that the At did not

actually witness the Kkilling itself and therefore not a person
able to identify those directly responsible.

The perpetrators threatened the Applicant as tledtythe house,
before taking her relatives to the other site whire execution
was carried out. These were generalised threatenoed to
intimidate the Applicant. The Tribunal does notegt that their
meaning should be taken literally. First, the thHreaas
specifically linked to the Applicant talking to thpolice,
something which she says she has in fact never. d@szond,
the perpetrators have not tracked down the Applican
communicated with her or in any other matter, desti@ted
either (a) their knowledge that she could recogrilsam, or (b)
their intent to silence or intimidate her as a ritsaf what she did
see. Third, the Tribunal notes that it was in thppkcant's
evidence that she remained in Iba for about onekwekowing
the death, and that, even after moving to San Eglipmmenced
and completed a further semester of her Bachetmtgse, from
July to October 2003. The murder took place inrbaby 2003.
The Applicant was undoubtedly scared in the imniedia
aftermath of the incident. However, the lack afitect from the
rebels, and her own choices in enrolling in and ptating a
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further semester in Iba, demonstrate that she dd mve a
subjective or well-founded fear of persecution iagsfrom the
killing itself®

27. The Tribunal went on to consider the Applicantairals arising from
her relationship with her aunt, noting that the kqamt relied on her
relationship with her aunt and claimed to have lsimiears deriving
from those of her aunt. The Tribunal accepted th@tApplicant was a
member of the aunt's household and accepted ottmukl perceive
her as part of her aunt's family even though theynat share the same
family name or other readily recognisable commoatuies, even
though the Applicant's activities appear to resemiof quasi-
employment.

28. The Tribunal noted that much of the Applicant'sdevice was based on
impressions formed from what her aunt had toldragrer than a direct
knowledge. The Tribunal held:

It follows from the above that the success of tipplidant's
refugee claims necessarily depends on whether astablished
that her aunt has a well-founded fear of persecuti&ven then,
the nature of the ‘familial’ relationship, the Ajpgnt's limited
involvement in and knowledge of her aunt's immedaiftairs
and/or other factors may mean that the Applicantsk is
significantly less than that of her auht.

29. The Tribunal was not satisfied that the Applicamiisit had a well-
founded fear of persecution for a Convention reaaod was not
satisfied that the Applicant had a well-foundedrfef persecution
arising out of her connection with her aunt andtket out the reasons
on pages 127 through to 129. The Tribunal wentoosay that it had
considered the Applicant's aunt's claims togethigh whose of the
Applicant and found that the Applicant's claims,ilgthclosely related
to those of her aunt, were vaguer and to a larggnexerivative. They
were also narrower in scope as her perceived adgotiwith her
deceased uncle was obviously more limited.

30. The Tribunal found that the Applicant did not havsubjective fear of
persecution prior to leaving the Philippines. Thebdnal did not

® See Court Book at page 126
" See Court Book at page 127
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31.

32.

33.

accept that there were people asking the ApplEantht and was not
satisfied that the murder of the male police offiastablished a real
chance that the Applicant, with a completely deéf&rpersonal profile,

would be seriously harmed. The Tribunal was nasBadl that any of

those factors considered individually and cumuédtivestablished a
real chance of persecution for Convention reasoherevthere had
previously been none.

The Tribunal concluded that the Applicant did navé a well-founded
fear of prospective persecution for Convention oeas in the
Philippines. The Tribunal considered the possipildf other non-
Convention related harm such as criminal activitighth befall the
Applicant if she were to return to the Philippireex] went on to assess
whether there was a real chance that the state dwdahy her
protection from such harm on a selective and disoatory basis for
Convention reasons.

The Tribunal concluded that the Applicant did rextd a real chance of
Convention related persecution arising from théeadiscriminatory
denial of protection from non-Convention harm.

The Tribunal acknowledged that the Applicant hadrbeeliant to

some extent on her aunt, and that she may haveretdifsome
stress due to the family's experiences. It apptesithat she may
have unpleasant memories of her time in the Phiiggp and a
generalised fear of future violenge.

It appears to me to be a masterful piece of unatenstent.

The Tribunal was not satisfied that the Applicaatefd a real chance of
Convention related persecution in the Philippinesha time of the
hearing or in the reasonably foreseeable futushdé were to return to
the Philippines and went on to say:

Although the Applicant and her adviser did not dilg articulate
this, her claims and presentation suggest that wighes the
Tribunal to consider the humanitarian aspects af &ygplication.
The Tribunal's role is limited to determining wheththe
Applicant satisfies the criteria for the grant opeotection visa. A

8 See Court Book at page 130
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consideration of her circumstances on other grouisdas matter
solely within the Minister's discretich.

34. The Tribunal affirmed the decision not to grant tApplicant a
protection visa.

The Application for Judicial Review
35. The Applicant in her application sets out ten giagin

1) The Refugee Review Tribunal (RRT) made jurisdiction
error by treating a statement by the killers of lasband of
the Applicant's aunt, that they would kill all meenb of her
family, as not being an accurate reflection of rthei
motivation, where there was no evidence for tmdifg.

i)  The RRT made jurisdictional error by treating tisday the
killers of the husband of the Applicant's aunt asg of no
account because the aunt and her son had not hemedh

i) The Tribunal made jurisdictional error by rejectirtige
Applicant's claim to fear persecution as a memifethe
(name deleted) family as necessarily failing beeaber
aunt's husband was murdered because of his pblitica
profile.

Ilv) The RRT failed to adopt the real chance test iress8g
evidence of threats to the Applicant and member$eof
family.

v) The RRT failed to consider whether fear of harmaas
consequence of a Convention-related murder coulouai
to a well-founded fear of execution even if thepetrators
of the threats were not themselves acting from lgiqad
motivation.

vi) The RRT made jurisdictional error by treating aslevant
the Applicant's aunt's claim that she had losthfait the
police.

° See Court Book at page 131
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vi) The RRT limited its consideration of State protactito
whether the State would deny the Applicant protecbn a
selective and discriminatory basis for Conventi@asons.

viii) The RRT failed to consider whether the murder of th
brother-in-law of the Applicant's aunt, a policeman
November 2005, was such as to give the Applicaweb:
founded fear of persecution for reasons of her nezafiip
of her family.

iX) The RRT exercised its jurisdiction in a manner Whi@as so
unreasonable that no reasonable person could have s
exercised the power.

X) The RRT engaged in inappropriate speculation ashiat a
person who genuinely feared serious harm wouldnda i
particular situation when there was no basis fochsu
speculation and the speculation was inconsistetit thie
role of the Tribunal in determining whether the Aggnt
was a person to whom Australia had protection alilgs
under the Refugee's Convention.

36. Counsel for the Applicant prepared a written owtliof submissions
which were filed at this Court on 4 ebruary 2007. The Applicant's
counsel submitted that the pivotal finding in relatto the Applicant's
aunt's claim was that it was not satisfied that @@t had suffered
persecution following the murder or that any harmal had occurred
to her was related to the husband's murder. Tipdidgmt submits that
the Tribunal did not find that the Applicant's audit not fear the
threats after her husband's murder but found tre&tnt did not fear
serious harm from the rebels. The Tribunal did aatept the aunt's
reasons for not contacting the police.

37. The submission goes that once the Tribunal hadpéeddhat threats
were later made to the aunt as a consequence aitinder of the
husband, the Tribunal was bound to consider whetieeiConvention
reason was the essential and significant reasorthfige threats and
whether the aunt had a well-founded fear of petsmtas a result but
the Tribunal did neither.
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38. The Applicant submits that the Tribunal did not sidler the evidence
as to whether the aunt, who left the Philippine2@®3 in company
with the Applicant, would have a well-founded fexdrpersecution if
forced to return to the Philippines given thosewinstances. Even if
the Tribunal did not accept that the brother-in-laad not been killed
because of a family link, the murder of two familyembers for
reasons of political opinion raises the issue avedl-founded fear of
persecution by reason of that family link. Feasdzhon two murders
can be well-founded even if the two events do rnibrnaatively
establish a link. He went on to submit that thesjion of whether the
motivation for two murders of the same family arecéuse of the
family link does not necessarily give rise to themg answer as
whether another member of the same family will haweell founded
fear of harm because of a family connection. Tli@nsssion therefore
is that the Tribunal made jurisdictional error.

39. Counsel for the Respondent, Mr Lloyd, prepared détew outline of
submissions filed on f2February 2007. They related to the claims of
the Applicant's aunt, SZIQN. In relation to thesfiground that there
was no evidence to support the Tribunal's conclusinat a statement
by one of the killers of the aunt's husband abaitriotive was not an
accurate reflection of his motivation. Statemeszihg was to the effect
that they would kill all members of the family. @RAribunal did not
accept that this was accurate having regard téeittehat they had had
the opportunity to kill more but had not done sor Example; they
could have killed the Applicant's aunt and her abthe same time but
did not do so. This was a finding a fact for thilinal and not an error
outside the Tribunal's jurisdiction.

40. As to the second ground; that the Tribunal madiedigtional error by
treating threats by the killers of the aunt's huasbaf being of no
account because the aunt and her son had not laesmedh this also
was a finding of fact by the Tribunal and there wasjurisdictional
error.

41. As to the third ground; that the Tribunal madegdictional error by
treating the Applicant's claim as being a membetheffamily group
because the husband was murdered because of tisgb@irofile; it is
submitted that the Tribunal did not treat the claa® necessarily
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42.

43.

44.

45.

46.

failing, it was just not satisfied that the Appintdaced harm by reason
of her family membership, which was a finding ottfapen on the
evidence.

As to the fourth ground; that the Tribunal failed adopt the real
chance test in evaluating the threats to the Appti@and members of
her family; it was submitted that the Tribunal emtty stated the law
pertaining to that test at the beginning of itssoees and applied that
test in its findings and reasons. He submitted tin&t Applicant
disagrees with the Tribunal's view. It is not rateel that the wrong test
was applied and amounts to no more than an ineitaid undertake
merits review.

As to the fifth ground; that the Tribunal failed tmnsider whether
harm as a consequence of a Convention related mooddd amount
to a well-founded fear of execution, even if thepetrators of the
threats were not themselves acting from a politieativation, counsel
for the Respondent Minister submitted that the dmdd found that the
Applicant did not have a genuine fear and there m@asonnection
between the threats and the murder of the husband.

As to the sixth ground; that the Tribunal treatedreelevant the aunt's
claim that she had lost faith in the police; théinal found that the
aunt did not face a real chance of persecutiomafGonvention reason,
making it unnecessary to consider whether the eamd access police
protection. In any event, it went on to find thia¢ aunt could do so
and the lack of faith in the police was not su#fiti to make her a
refugee. It was submitted there was no jurisdnztie@rror.

As to the seventh ground; that the Tribunal limiisdconsideration of
State protection as to whether the police wouldydeer protection;
Mr Lloyd submitted that this was because that timaling was all that
could be relevant on the Tribunal's finding andjuasdictional error
was disclosed.

As to the eighth ground; that the Tribunal failedcbnsider whether
the murder of the brother-in-law of the Applicardisnt in November
2005 was such to give the Applicant a well-fountest of persecution
by reason of her family membership; it is submitthdt this was
expressly taken into account by the Tribunal iraralysis.
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47.

48.

49.

50.

As to the ninth ground; that the Tribunal made eisdlen that was so
unreasonable that it was an unreasonable exerdistheo power
conferred; Mr Lloyd submitted:

Even if this ground could constitute jurisdictionatror, the
Tribunal's decision is clearly reason that it canre said to be
unreasonable in any relevant sense. This is yethen invitation
to merits review.

As to the tenth ground; that the Tribunal engagednappropriate
speculation about what a person who genuinely feg@ersecution
would do in a particular situation; Mr Lloyd subted that this was
something that fell clearly within the Tribunallgrigdiction to decide
and was precisely the job of the Tribunal in assgsthe claim of
protection visa applicants. The submission thegefsrthat there is no
jurisdictional error and that the application sltblé dismissed.

In assessing this claim it is important to notet tih@ function of the
Federal Magistrates Court is not to consider aftashevidence in the
Applicant's case and make its own decision on #utsf The task of
the Federal Magistrates Court is to consider whetlenot there is
jurisdictional error. As Gyles J said i8ZHCJ v Minister for
Immigration & Multicultural Affairs[2007] FCA 205 at [3]:

Insofar as the Federal Magistrates Court is conegtnit has no
role to second-guess the Tribunal on matters df éagudgment.
The Federal Magistrates Court can only correct frédounal if
jurisdictional error is revealed.

This Court cannot undertake merits review evenngoin a case such
as this that it may well be the case that anotlkeesqn considering the
evidence would form a view significantly differetat that reached by
the Tribunal Member. It is the Tribunal that congumerits review and
not the Court. Nevertheless, the Tribunal's ratifithanded account of
humanitarian aspects of the application in the fas@agraph on page
131 is remarkable and it may well be the case #mather person

hearing the evidence would be satisfied that thplidant did indeed

have a well-founded subjective fear, bearing indrtlme circumstances
in which she was involved. The fact that she dt actually witness

the act of killing of the uncle is, with respectiagher astonishing piece
of hair splitting.
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51. In my view; even if | were not satisfied that thevas jurisdictional
error there would be a strong case for presentatiche Minister for
consideration of the Minister's discretion unddrl3. of the Migration
Act. That is of course a matter entirely for thenlgter and not for the
Court but it may well be a matter that would be sidared by the
Applicant's advisers at some stage should it beamsoessary.

52. But in my view, however, for the reasons set ouB#QN v Minister
for Immigration & Anor[2007] FMCA 1376, namely the claim of the
Applicant's aunt, | am of the view that this Applt has also
established jurisdictional error on the part of Tmdunal. In my view
the Applicant's claim as a member of the famil\5@iQN is sufficient
to enable the Court to be satisfied as to jurigahet error.

53. Accordingly, | am satisfied that there should beoatler in the nature
of certiorari quashing the decision of the Tribuaald | am satisfied
that there should be an order in the nature of g returning the
application to the Tribunal to be determined acraydo law.

54. The Applicant has been legally represented in tipeseeedings and in
the circumstances | am satisfied that this is @aenathere costs should
follow the event and | have heard submissions fidmYoung of
counsel as to an appropriate figure and in my uiesve should be an
order for costs in favour of the Applicant in tharsof $4,500.00.

| certify that the preceding fifty-four (54) paragraphs are a true copy of
the reasons for judgment of Scarlett FM

Associate: V. Lee

Date: 14 August 2007
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