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Lord Justice Stanley Burnton :

Introduction

1.

This is an appeal by the Secretary of State agtestlecision of Nicola Davies QC,

sitting as a Deputy High Court Judge of the Admmisve Court in the Queen’s

Bench Division, quashing his decision of 24 Aug2@06 declining to grant leave to
remain and refusing to recognise the Claimant (tmmw | shall refer as T) as a
refugee, and ordering him to grant her leave toarenand to recognise her as a
refugee.

The appeal raises an important question as tofteet ®f Article 32 of the Refugee

Convention, namely whether a person who is, oei®gnised to be, a refugee within
the meaning of the Convention and the Protocoltinglao the Status of Refugees
(“the Refugee Convention”) is by reason of thatustalone entitled to the protection
of Article 32 of the Convention, which precludesnmval “save on grounds of

national security or public order”.

The facts

3.

For the purposes of these proceedings, the SegretaBtate accepts that T is of
Eritrean nationality, although she has never lieéritrea and until she came to the
UK in July 1998 she had lived in Ethiopia. On aafivn this country she claimed
asylum and humanitarian protection. She claimef@&o persecution in both Eritrea
and Ethiopia.

The Secretary of State did not accept that she dvbelat risk in either country, and
decided that she should be removed to Eritrea. @iz of refusal of leave to enter
dated 5 November 2004 he informed her that he leattléd to refuse her application
for the reasons set out in the attached letterddhtdovember 2004, and that “I have
given/propose to give directions for your remowekEtitrea”.

T appealed to an Adjudicator, who dismissed hereappy a determination
promulgated on 10 March 2005. In paragraph 2 ofdeigrmination, he stated that
she had available to her the grounds mentionedeation 84 of the Nationality,
Immigration and Asylum Act 2002, and that she rmiser appeal under section 82 of
that Act.

In paragraphs 17 to 19 of the determination, th@uéidator set out the Secretary of
State’s contentions, which he summarised as asgeftthat the appellant had no
credible reason why she could not return eithdtttoopia or to Eritrea where she did
not have a fear of persecution”.

In paragraph 50 of his determination the Adjudicéboind that T would be at risk of
persecution in Eritrea on account of her religibie. rejected her contention that she
would be treated as a draft evader or desertempalmgraphs 56 to 60 of the
determination, the Adjudicator addressed the qoesif T's removal to Ethiopia. In
paragraph 57 he recorded that her counsel “ackmigetk that the appellant’s claim
for refugee status on the basis of removal to ihicould not be made out but that
her submission related solely to the appellangatd under Articles 3 and 8 ... in the
sense of the risk of her being deported to Eritub@re she could be subjected to



treatment contrary to both Conventions”. The Adpatior rejected T's case that there
was any real risk of her being deported from Etlasid Eritrea if returned to the

former country. His decision was to “dismiss the@efant's asylum appeal on the
basis that she can safely be returned to Ethiopla”also rejected T’s article 3 and
article 8 claims.

8. T sought permission to appeal to the Immigratiopéad Tribunal, contending that it
had not been open to the Adjudicator to dismissapeeal on the basis that she could
be removed to Ethiopia because Ethiopia was notchantry of nationality. The
Adjudicator had concluded that T did have a welinfded fear of persecution in
Eritrea, which was T's country of nationality. fillowed (T contended) that she was
a refugee and her asylum appeal should have bémmnedl She also sought to
challenge the conclusion on Article 8.

9. The Asylum and Immigration Tribunal ordered recdesation on the basis that,
although removal directions had been set for Eajtthe Adjudicator dismissed the
appeal by reference to her conclusion that T cbaldeturned to Ethiopia.

10. At the reconsideration hearing the Home Office €mnéag Officer, Mr Tarlow and
Mr Fripp, counsel for T, both pointed out that reqalodirections were set for Eritrea.
According to the Tribunal’'s determination of Felbnua006:

“Mr Fripp and Mr Tarlow reminded us that the respent had
proposed to remove the appellant to Eritrea. Mrolarsaid
that the respondent does not take issue with aiyeofindings
made by the Adjudicator and nor does it challenge t
conclusions drawn by the Adjudicator in paragraphob his
determination. However he went on to say thatréspondent
may decide to issue fresh removal directions is tase. He
accepted that what the respondent might or mightlaan the
future is not a matter that need concern us. Mydasked us to
find that the determination of Mr K R Doran is nraby
flawed and to allow the appeal.

4. The parties have agreed that the decision oAthedicator

is in material error of law in that his conclusioae plainly

contrary to the findings that he has made in pa@gs0 of his
determination. We are satisfied that the Adjudicarred in

law and upon a review of all the relevant evidenng the

Adjudicator’s clear and reasoned findings of faethich are

not challenged, we find that the appellant is ageé and also
that her removal to Eritrea would breach her ptetkcights

under Article 3 of the ECHR. We conclude that hearfof

persecution for a Convention reason in Eritrea e founded

and that she is entitled to international protett#s a refugee
under the 1951 Convention on Refugees. We furtbeclade

that with regard to removal to Eritrea, the remowaluld be

unlawful as it would lead to her ill treatment c@my to her

protected rights under Article 3 of the ECHR.”

11. For these reasons, the Tribunal’s decision wasdtat follows:



12.

“The original Tribunal (Adjudicator) made a matérgror in
law and we substitute the decision as follows:

The appeal is allowed on asylum grounds.
The appeal is also allowed on human rights grotinds.

Following receipt of that determination, the Seargtof State issued a fresh reasons
for refusal letter, dated 24 August 2006, and skmvetice refusing T leave to enter
the United Kingdom and notifying her that he pragmbd$o give directions for her
removal to Ethiopia, and informing her that she adckesh right of appeal against that
decision. T lodged an appeal in order to protectgosition. However, her primary
position is that she is entitled to the grant cdtes on the basis of the AIT
determination. She therefore commenced these guoogs seeking judicial review
of the Secretary of State’s decision of 24 Aug@f4

The judgment below

13.

As stated above, Nicola Davies QC, sitting as audepdudge of the High Court,
guashed the Secretary of State’s decision daglitd grant T refugee status and
ordered him (as he then was) to recognise T asugee and to grant her leave to
remain. She understandably applied what Lord Brbath said irSzoma v Secretary
of State for the Department of Work and Pens[@f85] UKHL 64 [2006] 1 AC 564,
which | consider below, and held that the effecth&f decision of the Tribunal that T
was a refugee of itself entitled her to the pratecof Article 32, and therefore was
entitled to stay in this country.

The applicable statutory, Immigration Rule and Treaty provisions

14.

Immigration and asylum appeals are the subject aft B of the Nationality,
Immigration and Asylum Act 2002. Sections 82 topgdvide, so far as material:

Right of appeal: general

(1) Where an immigration decision is made in respdca
person he may appeal to an adjudicator.

(2) In this Part “immigration decision” means—
(a) refusal of leave to enter the United Kingdom,

(b) refusal of entry clearance,

(g) a decision that a person is to be removed fiwrUnited
Kingdom by way of directions under section 10(1)(a) or
(c) of the Immigration and Asylum Act 1999 (c. 33)
(removal of person unlawfully in United Kingdom),

(h) a decision that an illegal entrant is to be oeed from
the United Kingdom by way of directions under pasagpins



8 to 10 of Schedule 2 to the Immigration Act 19¢1{7)
(control of entry: removal),

(i) a decision that a person is to be removed ftioenUnited
Kingdom by way of directions given by virtue of pgraph
10A of that Schedule (family),

(j) a decision to make a deportation order undetiae 5(1)
of that Act, and

(k) refusal to revoke a deportation order undetised(2)
of that Act.

83 Appeal: asylum claim

(1) This section applies where a person has madasgium
claim and—

(@) his claim has been rejected by the SecretaBtaik, but

(b) he has been granted leave to enter or remaithen
United Kingdom for a period exceeding one year for
periods exceeding one year in aggregate).

(2) The person may appeal to an adjudicator agaimst
rejection of his asylum claim.

84 Grounds of appeal

(1) An appeal under section 82(1) against an imatign
decision must be brought on one or more of theovatg
grounds—

(a) that the decision is not in accordance with igration
rules;

() ...

(c) that the decision is unlawful under section 6tlwe
Human Rights Act 1998 (c. 42) (public authority motact
contrary to Human Rights Convention) as being
incompatible with the appellant’'s Convention rights

(d) that the appellant is an EEA national or a mends the
family of an EEA national and the decision breactes
appellant’s rights under the Community Treatiegaapect
of entry to or residence in the United Kingdom;

(e) that the decision is otherwise not in accordanith the
law;



(f) that the person taking the decision should hexercised
differently a discretion conferred by immigratiares;

(g) that removal of the appellant from the Uniteshdgdom

in consequence of the immigration decision wouldabh
the United Kingdom’s obligations under the Refugee
Convention or would be unlawful under section 6tloé
Human Rights Act 1998 as being incompatible witle th
appellant’s Convention rights.

@) ...

(3) An appeal under section 83 must be broughtergtounds
that removal of the appellant from the United Kiagdwould
breach the United Kingdom’s obligations under thefugee
Convention.

15. “Asylum claim” is defined in section 113 as “a cmimade by a person to the
Secretary of State at a place designated by theetaeg of State that to remove the
person from or require him to leave the United Kiogn would breach the United
Kingdom'’s obligations under the Refugee Convention”

16. At the material time, paragraph 334 of the ImmigraRules provided:

An asylum applicant will be granted asylum in thaitgd
Kingdom if the Secretary of State is satisfied that

() he is in the United Kingdom or has arrived apat of
entry in the United Kingdom;

(i) he is a refugee, as defined by the [Refugeefv@ntion
and protocaol,

and

(i) refusing his application would result in hirbeing
required to go (whether immediately or after tmeetilimited

by any existing leave to enter or remain) in breathhe
Convention and Protocol, to a country in which lifis or
freedom would be threatened on account of his race,
religion, nationality, political opinion or membéip of a
particular social group.

17.  “Asylum applicant” was a defined term. Paragrapi fvided:
Under the Rules an asylum applicant is a person who

(a) makes a request to be recognised as a refugks the
Geneva Convention on the basis that it would beraonto
the United Kingdom’s obligations under the Geneva
Convention for him to be removed from or requiredeave
the United Kingdom; or



(b) otherwise makes a request for internationatgutomn.
“Application for asylum” shall be construed accoglly.
18. “Refugee” is defined in Article 1 of the RefugeertVention:

A. For the purposes of the present Convention, thm ter
“refugee” shall apply to any person who:

(1) Has been considered a refugee under the Amaegts
of 12 May 1926 and 30 June 1928 or under the Cdioren
of 28 October 1933 and 10 February 1938, the Pobtofc
14 September 1939 or the Constitution of the Iraonal
Refugee Organization;

Decisions of non-eligibility taken by the Interratal
Refugee Organization during the period of its aiéig shall
not prevent the status of refugee being accordguetsons
who fulfil the conditions of paragraph 2 of thixgen;

(2) .... owing to well-founded fear of being perseclfor
reasons of race, religion, nationality, membersbip a
particular social group or political opinion, is tewle the
country of his nationality and is unable or, owitmysuch
fear, is unwilling to avail himself of the protemti of that
country; or who, not having a nationality and bemgside
the country of his former habitual residence agsult of
such events, is unable or, owing to such fearpigilling to
return to it.

In the case of a person who has more than onenaiditig
the term “the country of his nationality” shall nmeaach of
the countries of which he is a national, and ageshall not
be deemed to be lacking the protection of the ecguithis
nationality if, without any valid reason based orellw
founded fear, he has not availed himself of thegmtton of
one of the countries of which he is a national.

19. Articles 32 and 33 of the Refugee Convention previd
Article 32
Expulsion

1. The Contracting States shall not expel a refugetully in
their territory save on grounds of national seguat public
order.

2. The expulsion of such a refugee shall be onpgursuance of
a decision reached in accordance with due procédawo

Except where compelling reasons of national secotherwise
require, the refugee shall be allowed to submidence to clear



20.

himself, and to appeal to and be represented ®rptirpose
before competent authority or a person or persqexially
designated by the competent authority.

Article 33
Prohibition of expulsion or return (“refoulement”)

1. No Contracting State shall expel or return Q@reér’) a
refugee in any manner whatsoever to the frontiétsratories
where his life or freedom would be threatened aroant of his
race, religion, nationality, membership of a patac social
group or political opinion.

2. The benefit of the present provision may notyéner, be
claimed by a refugee whom there are reasonablendsotor
regarding as a danger to the security of the cguntwhich he
is, or who, having been convicted by a final judgimef a
particularly serious crime, constitutes a danger tte
community of that country.

The French text of Article 32.1 is as follows:

Les Etats Contractants n’expulseront un réfugiétreavant
régulierement sur leur territoire que pour desor@ssde sécurité
nationale ou d’ordre public.

The contentions of the parties in summary

Issue 1

21.

22.

The first issue between the parties may be shatdyed, although its discussion
requires rather lengthy consideration of the autiesr For the Secretary of State, Ms
Giovannetti, while accepting that T is a refugeahmsits that Article 32 does not
apply to her, since she is not “lawfully” in the UBhe has never been granted leave
to enter or to remain in the UK. She is protectgdAticle 33, but the Secretary of
State does not intend to return her to a countrgrevishe would be persecuted: the
Adjudicator held that she was not at risk of peusiea if returned to Ethiopia. In any
event, the notice of removal that has been serasdjlven rise to a right of appeal, in
which she may contend that in present circumstashesdoes face such a risk. In
these circumstances, she is not entitled to thet gfaasylum as defined in paragraph
334 of the Immigration Rules. Furthermore, the appbat was the subject of the
Tribunal decision was not a status appeal undeiose83 of the 2002 Act: it was an
appeal against a specific immigration decision, elgnto refuse her leave to enter.
The recognition of her status as refugee did notlemer to the grant of asylum.

For T, Mr Drabble submitted that she is entitledhe protection of Article 32 of the
Refugee Convention, since she is and has beennieedgby the Tribunal as a
refugee. Indeed, whatever view this court may hes/éo the proper scope of Article
32 if it were free from authority, we are boundthg judgment of the House of Lords



23.

in Szoma v Secretary of State for Work and PengROG5] UKHL 64 [2006] 1 AC
564, in which it was held that Article 32 applies @any refugee who has been
recognised as such. It follows that the Secretér$tate cannot remove T without
infringing this country’s obligations under the Bgée Convention; his decision to do
so is in breach of section 84(1)(g) of the 2002 Act

Ms Giovannetti submitted tha&zomais not binding on the interpretation of the
Refugee Convention: it concerned entitlement taas@ecurity benefits rather than
the right to enter and to remain under immigratiaw. In any event, iRJA (lvory
Coast) and ES (Tanzania) v Secretary of State Her Home Departmerf2009]
EWCA Civ 1353, the Court of Appeal restricted theharity of Szomato social
security benefits.

Issue 2

24,

The second issue between the parties is of lessrgeimportance. It relates to the
effect of the Tribunal decision of February 2006cdntends that she was recognised
as a refugee and is entitled to the grant of asylefarred to in its decision. The
Secretary of State contends that it has no sueutteff was recognised as a refugee,
but she has not been granted asylum and no dineth@ she should be granted
asylum was made by the Tribunal.

Discussion

Issue 1

25.

26.

27.

It seems to me to be appropriate first to consitier interpretation and effect of
Article 32 of the Refugee Convention without refere to the judgment of Lord
Brown in Szomathe status of which is in issue. | do so bearmgnind that it is
inappropriate to interpret an international treasyif it was an Act of Parliament. The
Vienna Convention on the Law of Treaties of 1980gmnerally regarded as
declaratory of the interpretative rules of Publiternational Law. Paragraph 1 of
Article 31 provides:

A treaty shall be interpreted in good faith in adamce with
the ordinary meaning to be given to the terms efttieaty in
their context and in the light of its object andmse.

See too Article 32 of that Convention

The crucial question here is whether the words fldly in their territory” in Article
32 of the Refugee Convention qualify “refugee”, d@insb what they mean. I8zoma
Lord Brown of Eaton-under-Heywood stated, in effetttat any person who is
recognised as a refugee is entitled to the prateatf Article 32. The Secretary of
State contends that Article 32 applies only tofagee who has been given the right
lawfully to stay in the Contracting State in questi

The object of the Refugee Convention is to reqeak countries to give refuge to
those who need what is referred to as internatiprakection: a right to live free from
persecution in the country in which they seek refugowever, not every person who
fears persecution in his country of nationalityims need of refuge. An obvious



28.

29.

30.

31.

example is a person who flees his country of natipnthrough fear of persecution
and is given refuge, including a right of residencea safe country. To give an
example free of the complications of Community ld&t, us say Canada. If such a
refugee comes to this country, he has no needugeerere: he may return to Canada
and live peacefully there. The example is by nomadanciful: we often come across
cases in which a person has fled his country abnality and been recognised and
given asylum in a third country, such as Swedei, #ien comes to this country
seeking to stay here. It is difficult to see whistbountry should be obliged to allow
that person to stay here by reason of his statasrafugee. If he could, he could go
round the world, claiming the right to live in eyecountry that is a party to the
Refugee Convention and to be irremovable by reasduticle 32.

| can take another example, closer to the factthefpresent case. The respondent
claims to have Eritrean, but apparently not Etraapinationality, although she has
always lived in Ethiopia. Let us take the case pkeeson of Eritrean nationality, who
like the respondent has always lived in Ethioprad who is entitled to live there, but
does not have Ethiopian nationality. He has nonljmrsecuted in Ethiopia and has
no reason to fear persecution there. He would hewbe persecuted on account of
his religion if he were to enter Eritrea. He con@shis country and claims asylum. |
doubt that such a person satisfies the definitiorefugee in the Refugee Convention,
since he is not outside Eritrea, he country ofamiity, “owing to well-founded fear
of being persecuted” there, but because he hayslivad in Ethiopia. But even if he
is a refugee within the definition, | see no reasdry the Convention should have
imposed an obligation on this country to grant laisglum, for which he had no need
when he left Ethiopia and came to this country.

For these reasons, | would not expect the Contrq@itates to have accepted, in the
Refugee Convention, an obligation not to expel €oilise than to a place where he
would be persecuted) a refugee solely because $igcks In other words, giving the
Convention a purposive interpretation, | would estp@rticle 32 to be restricted to
refugees who have been granted a right to resitleeitContracting State in question,
and on that account to be “lawfully in their teorig”. | would also interpret Article 32
as inapplicable to a person who has been allowga anContracting State for the sole
purpose of its investigating and determining h&rolto be a refugee and entitled to a
right to reside. Otherwise, Article 32 would habe rrational effect of conferring on
a person a right to remain in a Contracting Sta¢eely because he claims (on this
hypothesis wrongly) his right to remain in the stat question. It is Article 33 that
protects all refugees from being expelled to a tgunwhere they would be
persecuted.

Mr Drabble recognised the force of these pointg, Hmi submitted that Article 32
must, by reason of the decision$zomabe interpreted as applying to persons who
have been recognised by the appropriate judicrlyding tribunal) authority as a
refugee, even if they do not need asylum in thistgy.

| cannot accept the proposition that judicial regtgn that a person is a refugee
makes any difference to the application of Artid2. If the relevant executive

authority in a Contracting State accepts that agrers a refugee, that should suffice.
It would make no sense to apply Article 32 to asparwho the Secretary of State
denied was a refugee, but who the Tribunal detezchio be a refugee, but to exclude
from its scope someone who the Secretary of Statepded from the beginning to be



32.

33.

34.

a refugee. The view that unless qualified “reftigee the Convention means
someone who objectively satisfies the requirementthe definition, without any

recognition of his status, is supported by paragi2 of the foreword to the UNHCR
1979 Handbook issued “for the guidance of Goverrimen relating to procedures
and criteria for determining refugee status” cibydLord Brown inHoxha v Special

Adjudicator[2005] 1 WLR 1063 [2005] UKHL 19:

28. A person is a refugee within the meaning & 951
Convention as soon as he fulfils the criteria cioeta in the
definition. This would necessarily occur prior teettime at
which his refugee status is formally determinedcdgmition of
his refugee status does not therefore make hinfugee but
declares him to be one. He does not become a eetugeause
of recognition, but is recognized because he efugee.

In my judgment, the drafting of the Convention, aadthority, support the
interpretation of Article 32 that | favour. The defion of refugee itself distinguishes
between those who have been recognised as ref(igett®e language of Article 1,
who “have been considered a refugee”) and refugamegliciter. This suggests that
“refugee” simpliciter means a person who objectively fulfils the requieats of the
definition. Language such as that in Article 1.Aid ot used in Article 32. Secondly,
“refugee” is a defined term, and good reason isiireq before concluding that in a
Treaty the Contracting States intended some othemnmg. With respect to the
House of Lords irBzomatheir interpretation of Article 32 involves gigra different
interpretation to “refugee” in adjacent provisiasfsthe Convention; and it results in
the words “lawfully in their territory” as surpluga, having no meaning or effect.
That too is an unlikely interpretation.

The phrases “lawfully in their territory” and “laulfy staying in their territory” are
used in a number of places in the Convention, lotitumiversally. The phrases are
used with discrimination. Thus, no such phrase agp@ Article 16, which was
clearly intended to apply to any refugee, whethdrtled to reside in the State in
guestion or not. See too Article 12, which simyasb applies. On the other hand,
provisions such as Article 17, 18 and Article 21,which such phrases are used,
could sensibly be restricted to refugees who haenlgranted the right to be in the
State in question. To construe Article 32 as liohite refugees who have been granted
rights of residence, but Article 33 as applicablalt refugees, makes perfect sense.

The interpretation of the Convention which | favasirsupported by authority. The
leading work on the Convention is Professor Hathésvdhe Rights of Refugees
under International Law(2005). Discussing the structure of entitlementiamthe
Convention, he states, at page 154:

While all refugees benefit from a number of corghts,

additional entitlements accrue as a function of nh@re and
duration of the attachment to the asylum state. mbet basic
set of rights inheres as soon as a refugee contes anstate’s
de jure or de facto jurisdiction; a second setiagpihen he or
she enters a state party’s territory; other righitere only when
the refugee is lawfully within a state’s territosgme when the
refugee is lawfully staying there; and a few rigaterue only



upon satisfaction of a durable residency requireamBefore
any given right can be claimed by a particular gef the
nature of his or her attachment to the host statst therefore
be defined.

35. Professor Hathaway discusses the meaning and effeatful presence in Chapter 3.
At page 185 he states:

“For refugees resident in another state who wetbkoaized to
enter on a strictly temporary basis, lawful pregenormally
concludes with the refugee’s departure from thattey. The
lawful presence of a sojourning refugee may alstebminated
by the issuance of a deportation or other remov@¢rissued
under a procedure that meets the requirementseoR#fugee
Convention, in particular Art.33. The same is tafie refugee
admitted upon arrival into a procedure designefi¢ntify the
country which is to examine his or her claim uniher terms of
a responsibility-sharing agreement: his or her ldvresence
in the state conducting the inquiry comes to anwhen and if
an order is made for removal to a partner state.”

Footnotes 145 and 146 are as follows:

“145: “The expression “lawful entry within their rtéory”
throughout this draft convention would exclude fugee who,
while lawfully admitted, has over-stayed the perfod which

he was admitted of was authorized to stay or wisvialated
any other condition attached to his admission ay’stReport

of the Ad Hoc Committee on Statelessness and Rklate

Problems”, UN Doc. E/1618, Feb.17 1950, at Annex Il
(Art.10).

146: Critically, however, so long as the refugemams in the
territory or otherwise under the jurisdiction ofethmoving
country, the duty of non-refoulement (Art.33) coois to
apply.”

See too Professor Hathaway'’s discussion of ArB2lat page 663 ff.

36. To similar effect is Michelle Foster's articlrotection Elsewhere; the Legal

Implications of Requiring Refugees to seek Pratacin Another State28 Mich J
Int'l Law 223 at 235:

“Article 32 of the Convention proscribes the expars of
refugees “save on grounds of national securityutip order”
and requires that due process be afforded an ohaivirefugee
prior to expulsion. However, this does not applyiltmrefugee
is “lawfully present” in the territory of the relent state party.
This suggests some flexibility between the pointwtich
Article 33 is activated (explored below) and theénpat which
a refugee is lawfully present in a state, duringohla state is



37.

38.

39.

40.

not explicitly constrained from removing a refugeea third
state.”

In The Land BeyondCollected Essays on Refugee Law and PdbigyAtle Grahl-
Madsen, the highly-regarded Norwegian “father diigee law”, stated, at page 7:

[Article 32] only applies to persons lawfully indfterritory of
the contracting state in question. A refugee whe éatered
illegally may be expelled without being able to oke Article
32. The same applies to a refugee whose residesrogitphas
expired, provided that the state in whose territogytives is not
under an obligation to renew it.

Similarly, the UNHCR Note on the Expulsion of Re#eg of 24 August 1977 states:

1 A refugeewho has been granted the right of lawful
residence in a particulaState needs the assurance that this
right will not be withdrawn, with the result thate hagain
becomes an uprooted person in search of refugeh Suc
assurance is given in Article 32 of the 1951 Coteenand
Article 1(1) of the 1967 Protocol relating to thdaagis of
Refugees. These provisions, however, also recogthzad
circumstances may arise in which a State may censid
expulsion measures.

The italics are mine.

All these authorities support the proposition thatefugee is not entitled to the
protection of Article 32 unless he or she has liganted the right of lawful presence
in the state in question. The phrase “régulierensentleur territoire” in the French
text, set out above, supports this interpretativhether a refugee is lawfully in the
territory of a state is determined by its domelstwe. However, any refugee is entitled
to the protection of Article 33, whatever the legtltus of his presence under national
law.

With these authorities in mind, | turn to consider domestic authorities. The first
time the House of Lords came to consider the Ref@@nvention was iR v Home
Secretary ex parte Bugdaycagtherwise known aRe Musisi1987] 1 AC 514. Mr
Musisi was an asylum seeker of Ugandan nationality came to this country from
Kenya and was temporarily admitted pending a decisin his application for leave
to enter as a visitor from Kenya. When his appilacatvas refused, he applied for
asylum as a refugee from Uganda, and alleged thaturned to Kenya, which the
Secretary of State intended to do, he would be vechto Uganda where he would be
persecuted. The House of Lords held that he wasntiled to the protection of
Article 32 because he was not lawfully present his tcountry. Lord Bridge of
Harwich, giving the main speech, with which the esttmembers of the Judicial
Committee agreed, said:

The case of Musisi raises first a distinct issuelavf. The
decision to refuse him leave to enter was not basedhe
denial of his claim to refugee status quoad Ugamtiech is the



country of his nationality, but on a conclusionthg Secretary
of State that, even if he is properly to be treasda refugee
from Uganda, within the definition of “refugee” uerd the

Convention, this presents no obstacle to his retarKenya

whence he came to this country. The primary subonssnade
by Mr. Collins on his behalf is that, if he isefugee, as is to
be assumed, he is protected not only by Articlel 3#. the

Convention against return to the country where bard
persecution, but also by Article 32.1 against retiorany other
country because he is now “lawfully in [the] teory” of the

United Kingdom and cannot, therefore, be expelladeson

grounds of national security or public order. Tleenporary
admission pursuant to paragraph 21 of Scheduletl2eté\ct of

an applicant for leave to enter pending a decision his

application has the effect, it is submitted, of mgkthe

applicant's presence in the United Kingdom lawfal the

purpose of his entitlement to the protection ofid\t 32.1 of

the Convention.

Section 11(1) of the Act provides:

“A person arriving in the United Kingdom by ship arcraft
shall for purposes of this Act be deemed not teerettte
United Kingdom unless and until he disembarks, and
disembarkation at a port shall further be deemed tao
enter the United Kingdom so long as he remainsuichs
area (if any) at the port as may be approved fas th
purpose by an immigration officer; and a person Wwas not
otherwise entered the United Kingdom shall be deenu
to do so as long as he is detained, or temporadiyitted
or released while liable to detention, under thevers
conferred by Schedule 2 to this Act.”

Mr. Collins was constrained to concede that, if &igument
is right, it must apply equally to any person amiyin this
country at a regular port of entry and presentimgsklf to the
immigration authorities, whether he is detainedemnporarily
admitted pending a decision on his application leave to
enter. It follows that the effect of the submissidnt is well-

founded, is to confer on any person who can estalthat he
has the status of a refugee from the country ohhitonality,
but who arrives in the United Kingdom from a tha@untry, an
indefeasible right to remain here, since to refoise leave to
enter and direct his return to the third countryl wivolve the
United Kingdom in the expulsion of “a refugee lailkfun their

territory” contrary to Article 32.1.

The United Kingdom was already a party to the Catige
when the Act was passed and it would, to my miredyvéry
surprising if it had the effect contended for. Bam satisfied
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that the deeming provision enacted by section 1h@Res Mr.
Collin’s submission on this point quite untenable.

Mr Musisi succeeded in his appeal because of hisncthat if returned to Kenya, he
would be expelled to Uganda, where he would begoetsd. He would otherwise
have failed in his appeal. Lord Bridge’s interptieta of Article 32 is consistent with
the international authorities to which | have refel

However, inSzomathe House of Lords rejected Lord Bridge’s intetptien. Lord
Brown gave the only substantive opini@@zomawas concerned with entitlement to
social security benefits rather than the applicatbthe Refugee Convention, as may
be seen from the headnote:

The claimant, a Polish national from the Roma comitgu
claimed asylum on arrival in the United Kingdom. In
accordance with paragraph 21 of Schedule 2 tontimeigration
Act 197% he was temporarily admitted under the “written
authority of an immigration officer” and was theftea “at
large in the United Kingdom”. The Secretary of Statitially
refused his claim for income support on the grotht, as a
person requiring leave to enter or remain, he wdgest to
immigration control and was thereby excluded frogndfits by
section 115 of the Immigration and Asylum Act 1999n
reconsideration the Secretary of State confirmeddeicision,
concluding that, since the claimant was not “lalyfpresent in
the United Kingdom” within the meaning of paragraghof
Part 1 of the Schedule to the Social Security (Igration and
Asylum) Consequential Amendments Regulations 2006,
exclusion from benefit was not displaced. A sodaturity
appeal tribunal allowed the claimant’'s appeal sitdecision
was reversed by a social security commissioner. Otwert of
Appeal, dismissing the claimant’s appeal, concluithed, since
a person was deemed by section 11(1) of the 197Indicto
have entered the United Kingdom as long as he arapdrally
admitted, he was not lawfully present here andckagn for
benefit was therefore properly excluded.

The House of Lords allowed the claimant’s appealthe ground that since he had
been temporarily admitted, albeit for the purposdedermining his claim to asylum,
he was lawfully present notwithstanding the praisi of section 11(1) and therefore
eligible for benefit. Lord Brown said:

17. The Secretary of State’s main argument is timatphrase
“lawfully present” in paragraph 4 of the Scheduwettie 2000
Regulations has to be read as a whole and thatllgsdsence
for this purpose is a status gained only by hauagfully

entered the United Kingdom with leave to enter (&aging

subsequently remained within the terms of that d¢avNot
having been granted leave to enter, the appellecdrdingly
lacks the required immigration status and is ndtéaegarded
as lawfully present. The Secretary of State’$tatk argument



is that, even if one takes the words “lawfully pes
separately, the appellant was not to be regardegrasent”:
section 11(1) deems him not to have entered thetetni
Kingdom and, not having entered, he must be dearaetb be
present either.

18. One of the group of cases decided by your Llopds
House under the titlR v Secretary of State for the Home
Department, Ex p Bugdaycapl987] AC 514 wadn re Musisi
where the question arose whether Mr Musisi, a Ugand
asylum seeker who had arrived in this country venya, was
someone whom the Home Secretary could return ty&eas a
safe third country for that country rather than tbeited
Kingdom to determine his entitlement to refugedustaOne
ingenious argument raised on his behalf was tratdturn to
Kenya was precluded by article 32(1) of the Geneva
Convention relating to the Status of Refugees 19G6ind
9171): “The contracting states shall not expel &ugee
lawfully in their territory save on grounds of ratal security
or public order.” Mr Musisi was, his counsel arduéa
refugee lawfully in” the United Kingdom.

19. The argument was given short shrift. If welliided, Lord
Bridge of Harwich pointed out, at p 526, it wouldléw that
any asylum seeker arriving in the United Kingdonulgohave
“an indefeasible right to remain here”. That, Heserved,
would be “very surprising” and he concluded rattieat “the
deeming provision enacted by section 11(1) makédm [t
argument] quite untenable”.

24. ... In re Musisiwas rightly decided but for the wrong
reasons. The term “refugee” in article 32(1) of fRefugee
Convention can only mean someone already determiaed
have satisfied the article 1 definition of thatnteias, for
example in article 23 although in contrast to iteamng in
article 33). Were it otherwise, there would bequestion of
removing asylum seekers to safe third countriesandmber
of international treaties, such as the two Dublion@ntions
(for determining the EU state responsible for exang
applications lodged in one member state) would be
unworkable. In short, Mr Musisi failed to quali&g “a refugee
lawfully in” the United Kingdom not because he wast
lawfully here but rather because, within the megroh article
32(1), he was not a refugee.

25. ... In my opinion, however, section 11's purpgs@ot to
safeguard the person admitted from prosecutionufdawful

entry but rather to exclude him from the rightsgarticular the
right to seek an extension of leave) given to thgremted leave



to enter. Even assuming that section 11's deenoedentry
“for purposes of this Act” would otherwise be calealof
affecting the construction of the 1999 Act and th@00
Regulations (as legislatiom pari materig, it would in my
judgment be quite wrong to carry the fiction beyoitsl
originally intended purpose so as to deem a persofact
lawfully here not to be here at all. “The intemtiof a deeming
provision, in laying down a hypothesis, is that thgothesis
shall be carried as far as necessary to achievéetfiglative
purpose, but no further” - the effect of the auiies as
summarised byBennion, Statutory Interpretation4th ed
(2002), section 304, p 815.

26. To my mind the only way the respondent coulctsad in

these proceedings would be to make good his cogereent,

that the word “lawfully” in this context means mothkan

merely not unlawfully; rather it should be undecstoto

connote the requirement for some positive legalegmidning.

Mr Giffin illustrates the argument by referencelmkato v The
Queen (1996) 186 CLR 454, a decision of the High Caafrt
Australia on very different facts. The question réhevas

whether an individual carrying a formaldehyde spragsessed
it “for a lawful purpose”, and it was held that stid not do so
even though her purpose (self-defence) was on@nobibited

by law. Brennan CJ said, at p 460:

“Lawful purpose’ in [the relevant legislation] shld be
read as a purpose that is authorised, as opposeatbtto
forbidden, by law because that meaning best gitfesteto
the object of the section. The meaning of ‘lawfdépends
on its context, as Napier J pointed outGnafter v Kelly
[1941] SASR 237, 243. As a result, a ‘lawful puspomay
mean a purpose not forbidden by law or not unlawhder
the statute that enacts the term ... or it can naepuarpose
that is supported by a positive rule of law As a general
rule, interpreting ‘lawful purpose’ in a legislagiprovision
to mean a purpose that is not forbidden, rathemn tha
positively authorised, by law is the interpretatithrat best
gives effect to the legislative purpose of the eémaat. This
is because statutes are interpreted in accordaiibe the
presumption that Parliament does not take awaytiegis
rights unless it does so expressly or by necessgrlycation
a€, Nevertheless, the purpose, context or subjatter of a
legislative provision may indicate that Parliaméas used
the term ‘lawful purpose’ to mean a purpose that is
positively authorised by law.”

27. So too here, submits the respondent: paragfaph the
Schedule to the 2000 Regulations confers an emtihe to
certain state benefits (or, more accurately, dgdaa prima



44,

45,

facie disqualification from receiving such bengfitapon

persons who are nationals of a relevant state and are

“lawfully present” in the United Kingdom. Unlessjbmits Mr

Giffin, the appellant's presence in the United Kiogh has
been positively authorised by a specific granteaive to enter,
rather merely than by temporary admission, hisudifification

from the benefits should not be found displaced.

28. | would reject this argument. There is to minanno
possible reason why paragraph 4 should be constased
requiring more by way of positive legal authorisatifor
someone’s presence in the United Kingdom thanttiet are
at large here pursuant to the express written aitghof an
immigration officer provided for by statute. (Mudf the
argument before the House assumed that if a temlyora
admitted applicant were “lawfully present” in thenitéd
Kingdom for paragraph 4 purposes, so too would bg a
asylum seeker even were he in fact detained uncleedsile 2
to the 1971 Act: he too would be legally irremowabinless
and until his asylum claim were rejected. It nogcurs to me
that that assumption may be ill-founded: certaidly Giffin’s
Taikatobased argument would have greater force in thaze ty
of case. For present purposes, however, it is @ssacy to
decide the point.)

Lord Brown did not refer to any international auibypon the interpretation of Article
32, or indeed on the Refugee Convention at all, mmue is mentioned in the law
report as having been cited. If those authorited been cited, | do not think that he
would have said what he did about Article 32. Hatesment in paragraph 24 that
“refugee” in Article 32(1) can only mean someoneatly determined to satisfy the
Article 1 definition of that term is inconsistentitiv the statement in the UNHCR
Handbook that he had himself cited with apparepr@gl in Hoxha some months
previously. Furthermore, if “refugee” is given whhatconsider to be the correct
meaning, there is no breach of the ConventionGoatracting State expels to a safe
third country a person who is or may be a refugpeg,who has not been granted a
right to stay in this country (and is therefore taatfully present). In other words, the
third sentence of paragraph 24 of Lord Brown’s apinis, with respect to him, r@on
sequitur To the contrary, the practice of Contracting &aof expelling persons
claiming to be refugees, who max hypothesbe such, but who have not been
granted right to remain in the expelling Statesafe third countries under the Dublin
Convention is consistent with, and is state pracsgpportive of, my interpretation of
Article 32.

| accept that it is a strong thing to depart frorst@ement by as eminent a judge as
Lord Brown, with which the other judges on the &iali Committee agreed, on the
interpretation of the Refugee Convention. However,the reasons | have given, |
consider that it is incorrect. Furthermore, in nuggment it is not binding on this
Court. Szomas binding authority on the meaning of “lawfullygsent in the United
Kingdom” in paragraph 4 of Part 1 of the Schedute the Social Security
(Immigration and Asylum) Consequential Amendmentgyiations 2000, not the
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Refugee Convention. It is one thing to hold th@ieason admitted for the purpose of
determining his claim to asylum is excluded frongiellity for social security
benefits; it is another thing to hold that he removable by reason of Article 32. It is
clear from paragraph 28 of Lord Brown’s opinion tthee was not deciding any
guestion of irremovability under the 1971 Act.

My view as to the scope of thiatio of Szomas supported by the judgment of this
Court in JA (lvory Coast) v Secretary of State for the HdDepartment[2009]
EWCA Civ 1353. Giving the judgment, Sedley LJ said:

19. The first basis of [Miss Giovannetti’s] subngsis the case
of Szomg2005] UKHL 64, in which the House of Lords heltht
a person was "lawfully present” in the UK evenefwas liable to
detention as an illegal entrant and at large omlgalbise he has
been temporarily admitted. That decision concerthedinterface
between two provisions: the provision of s.11 af tnmigration
Act 1971 that a foreign national who is not giveaJe to enter but
is detained or temporarily admitted is deemed adiave entered
the UK; and the provision made by regulations thatsons
"lawfully present” were entitled to certain bengfit was held that
an unlawful entrant who was at large by virtue ofeenporary
admission was lawfully present for the purposeshef benefit
regulation.

20. We do not accept Ms Giovannetti's argum8&abmaneither
decides nor gives any basis for inferring thatliegal entrant is to
be assimilated for any wider purposes to a lawhitamt. As the
House made clear irKhadir [2002] UKHL 39, temporary
admission is a term of art within the ImmigratiorctA1971,
allowing the temporary release (under strict linptescribed by
law) of persons otherwise liable to administratidetention
pending removal as illegal entrants. lllegal ertsawho are
temporarily admitted rather than detained may theslawfully
present here in the restricted sense material @odgrision in
Szomabut they remain without an entitlement to be here

| respectfully agree. Furthermore, if, contraryntg view, this Court would otherwise
be bound by the interpretation placed on Articleb§2he House of Lords i8zoma
we are equally bound by the subsequent decisighi®Court inJA (Ivory Coasths
to theratio of Szoma

| would therefore hold that Article 32 applies omdya refugee who has been granted
leave to enter and to stay in the United Kingdomwould reject the contention that
temporary admission or leave to enter for the psepaf the determination of a claim
for asylum (or any other ground for claiming a tigh stay) renders a stay lawful for
the purpose of Article 32. The purpose of Artici8 to give security of residence to
a refugee who has been given the right to livdhen@ontracting State in question. As
Lord Brown himself said itHoxhaat paragraph 65:

Once an asylum application has been formally detexdhand
refugee status officially granted, with all the béts both
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under the Convention and under national law whingtt tarries
with it, the refugee has the assurance of a sdatuee in the
host country and a legitimate expectation that hi mot

henceforth be stripped of this save for demonsgrgbbd and
sufficient reason. That assurance and expectatioplys does
not arise in the earlier period whilst the refugedaim for
asylum is under consideration and before it is g@n

Moreover, any other conclusion would lead to thsuath result that the Secretary of
State could avoid the application of Article 32 dnanting leave to remain for a very
short time, say a week, at the expiration of whilca refugee would cease to be
lawfully present.

In addition, | see no reason why section 11(1) khoot be given full effect in the
present context. Its purpose in this context iprexlude a person to whom it applies
being considered lawfully present for the purpasesnmigration control; and since
the lawfulness of presence is determined by domési, its effect is that a person
permitted to be in this country only for the purpas the determination of his claim
is not lawfully present for the purposes of ArtiG2.

For these reasons, | would accept the contentibtieedSecretary of State on Issue 1.
If T can live in Ethiopia without fear of perseauti she may remove her there
without breaching this country’s obligations unttex Refugee Convention.

It is perhaps striking that my long, perhaps owergl exegesis ends up with the
proposition stated in paragraph 12.3 of the stahdextbook, Macdonald’'s
Immigration Law and Practice"#&dition:

But refugees present in the United Kingdom do restehto be
given asylum here if there is a safe third coutryhich they
can be removed.

Issue 2

53.

Issue 2 is of course connected with issue 1. bgetion as a refugee of itself confers
the protection of Article 32, the Tribunal's acaapte that T is a refugee entitles her
to remain in this country. However, as | have exyd, in my judgment it is clear
that recognition as a refugee does not of itself@oany such right. Consistently with
this interpretation of Article 32, the grant of asy is more than the recognition that a
person is a refugee. Were it otherwise, as | h&ready pointed out, a refugee with a
right of residence in a safe third country woulddmditled to asylum in this country.
Thus rule 334 of the Immigration Rules provides:

334. An asylum applicant will be granted asylunthia United
Kingdom if the Secretary of State is satisfied that

(i) he is in the United Kingdom or has arrived apat of
entry in the United Kingdom;
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(i) he is a refugee, as defined in regulation Zloé Refugee
or Person in Need of International Protection (@igation)
Regulations 2006;

(i) there are no reasonable grounds for regardiimg as a
danger to the security of the United Kingdom;

(iv) he does not, having been convicted by a fjndgment
of a particularly serious crime, he does not camstidanger
to the community of the United Kingdom; and

(v) refusing his application would result in him it
required to go (whether immediately or after tmeetilimited
by any existing leave to enter or remain) in breathhe
Geneva Convention, to a country in which his life o
freedom would threatened on account of his radegiog,
nationality, political opinion or membership of arpcular
social group.

It is only if subparagraph (v) is satisfied thaperson who is recognised to be a
refugee is entitled to asylum. The applicationhattparagraph was not considered by
the Tribunal in this case, because the issue afiréb Ethiopia was and was known

to be outstanding, and it made no finding on it.

The effect of a grant of asylum is set out in peaip 335 of the Immigration Rules:

If the Secretary of State decides to grant asylanma fperson
who has been given leave to enter (whether orheotelave has
expired) to a person who has entered without ledke,

Secretary of State will vary the existing leavegoant limited

leave to remain.

Thus our law differs from the Australian statutensidered by the High Court of
Australia INNAGV and NAGW of 2002 v MIMA2005] HCA 6, to which in fairness
Mr Drabble did not refer in his oral submissions KWiss Giovannetti has pointed
out, the Australian statute, namely section 36{2he Migration Act 1958 (“the 1958
Act”) required the grant of a visa to “any personwhom Australia has protection
obligations under [the Refugee Convention]”. As @eurt explained, that wording
“describes no more than a person who is a refugdswvthe meaning of Art 1 of the
Convention”. It followed that under Australian dostie law at the time of the initial
decision under challenge, any refugee was entiite@ protection visa. In other
words, Australian law did not then (but does nowgjidguish between the recognition
of a person as a refugee and his right to asylusnth& High Court said at paragraph
58 of its judgment:

It would have been open to the Parliament to deti the
guestion of "asylum shopping” by explicit provisson
qualifying what otherwise was the operation fortugtay
purposes of the Convention definition in Art 1. Aslicated
earlier in these reasons, such a step may havetaken with
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the changes to s 36 made by the 1999 Act. The pyicteange
is indicated by sub-s (3):

“Australia is taken not to have protection obligas to a non-citizen who
has not taken all possible steps to avail himgeffesself of a right to enter
and reside in, whether temporarily or permanenily lmowever that right
arose or is expressed, any country apart from Algtincluding countries
of which the non-citizen is a national.”

| fully accept that the determination of the Trilbrmust be respected by the
Secretary of State, as | saidTiB (Jamaica]J2008] EWCA Civ 977 at paragraphs 32
ff. But the determination must be read as a wholethe present context, it is
especially important to avoid formalism. The apgdesfbre the Tribunal when it made
its determination of February 2006 was under sed@® of the 2002 Act, against an
immigration decision within the meaning of subsatt(2). | read the determination
as having allowed T's appeal on the ground spetifiesection 84(1)(c) and (g), i.e.,
that her removal to Eritrea would breach this cogstobligations under the Refugee
Convention and the European Convention on HumamtRigrhe Tribunal did not

identify which provision of the Refugee Conventmwas engaged, but it was clearly
Article 33, i.e. that her life or freedom would tieeatened in Eritrea on account of
her religion. No one suggested, and the Triburélndit rule, that their determination
would result in the Secretary of State being pretlfrom returning her to Ethiopia.
| therefore read the reference in the determinaticion asylum grounds” as no more
than a reference to the Refugee Convention. Sggmifly, the Tribunal did not make
a direction under section 87 of the Act requiriing tSecretary of State to grant
asylum. Such a direction would have been inconsistéh the stated intention of the
Secretary of State, explained to the Tribunal, tleimight serve removal directions
for Ethiopia, to which, according to its determinat no objection was made on
behalf of T.

Appeals against asylum claims are the subjectaifse83 of the 2002 Act. “Asylum
claim” is a defined term. By section 113:

“asylum claim” means a claim made by a person te th
Secretary of State at a place designated by theetdeg of
State that to remove the person from or requiretbiteave the
United Kingdom would breach the United Kingdom's
obligations under the Refugee Convention.

The definition implicitly refers to Article 32, andot Article 33, since it refers to
removal or a requirement to leave without identifya destination. The same applies
to paragraphs 327 and 334 of the Immigration Rules. appeal before the Tribunal
was an appeal under section 82, not section 83.

| do not consider that the decision of this CourtSaad, Diriye and Osorio v
Secretary of State for the Home Departm@@02] EWCA Civ 2008 requires the
determination of the Tribunal to have the effecadfirection to the Secretary of State
to grant asylum. That case concerned the situatltere there was no statutory right
of appeal against a refusal of asylum, and the QGafuAppeal held that section 8 of
the Immigration Appeals Act 1993, which did nottearms provide such a right of



appeal, should be construed as permitting a clditoaappeal against the Secretary of
State’s refusal to recognise his refugee statush Véspect to the Court of Appeal’s

judgment in that case, it is not always clear waetih appreciated the distinction

between recognition that a person is a refugeetl@dyrant of asylum. Be that as it
may, Saad, Diriye and Osorias authority on the interpretation of the 1993 Act,
which did not include the equivalent of section @3he 2002 Act. Furthermore, it

was conceded by the Secretary of State and accbgtéie Tribunal in the present

case that T is a refugee. The appeal determinethdylribunal was not a status
appeal under section 83, but an appeal againshamgration decision under section

82, and cannot, in my judgment, have had the undtgeé effect of a direction that the

Secretary of State grant asylum.

59. 1 would therefore uphold the Secretary of Stateistentions on Issue 2.
Conclusion
60. In my judgment, for the reasons given above, thaedary of State’s appeal should

be allowed and the order of the Administrative Gaet aside. T's appeal under
section 82 against the removal directions for Hilsowill be determined by the
Tribunal.

Lord Justice Longmore

61. |agree.

Sir Anthony May, President of the Queen's Bench Digion:

62. | also agree that the appeal should be allowedtHerreasons given by Stanley
Burnton LJ.



