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Lord Justice Richards:

1. The appellant is a Sri Lankan Tamil who applieddseylum in the United Kingdom
in May 1999. His application was refused and apeap was dismissed by an
adjudicator, Mr Varcoe, in November 2000. Furthsylum representations made in
January 2001 were rejected. There was then amcapph on human rights grounds,
in October 2003. That application was refused avémber 2004 and an appeal was
dismissed. A reconsideration was ordered but pipea@ was dismissed again on the
reconsideration. There followed an appeal to ¢bigrt, resulting in a remittal for the
reconsideration decision to be taken again. Thatred case was heard by Senior
Immigration Judge Gill who notified her decision bh January 2008. The appeal to
this court is against that decision.

2. In the light of the history of the case, Senior ligration Judge Gill decided “to leave
no stone unturned in assessing the evidence indahpeal and in reaching my
conclusions”. Her decision therefore dealt with thsues before her at considerable
length and with great care. In my view she is todeenmended on its quality.
Although permission to appeal was granted by Simrii@rooke on three grounds, |
am satisfied after hearing full argument that hesgision should stand.

3. In his human rights appeal the appellant reliecdicles 3 and 8 ECHR. The article
3 claim was based on two distinct points: firstear of being ill-treated in Sri Lanka
on account of the matters upon which his asylunmclead been based, namely actual
or suspected involvement with the LTTE; secondlis mental health and in
particular the risk of suicide in Sri Lanka if heeng returned there. The article 8
claim was based on the risk of suicide and interfee with the private life he had
established in the United Kingdom.

4, It was agreed that, because the earlier asylunsidecof the adjudicator, Mr Varcoe,
had not been overturned, the senior immigrationggudshould approach the
redetermination on the basis of the guidancBernaseelan (Second Appeals — ECHR
— Extra-territorial Effect) Sri Lankd2002] UKIAT 00702, that is by taking the
adjudicator’s decision as the starting-point for b&n decision. The adjudicator had
found that the appellant helped the LTTE at a Vewylevel indeed and had rejected
his evidence as to arrest and detention, finding toi have fabricated the greater part
of his asylum application. Fresh evidence wasqudrefore the senior immigration
judge with a view to persuading her to take a d#ifé view on this, but she reached
the same conclusion as the adjudicator had dome f@&ind there to be no credible
evidence that the appellant or any member of msiljahad ever been arrested or
detained in Sri Lanka on account of any suspicibbeing involved in the LTTE.
Her adverse credibility findings are not challengethis court.

5. The appeal is pursued on the basis of risks whielsaid to exist independently of the
appellant’'s credibility and to arise out of the algnt's physical scars and his
psychiatric condition.

The appellant’s scars

6. A report from Dr Michael Seear, a registered mddacactitioner, listed the marks he
had found on examination of the appellant and ctamed their consistency with the
appellant’'s account of having been beaten, burdt dragged along a rough floor



while detained by the Sri Lankan authorities. @e lkeft leg there were two small,
pale scars consistent with blows; a small, paley well healed scar consistent with a
childhood injury; some irregular scarring of theekn consistent with the appellant
having been dragged on the floor; and, on the lmddke knee, a scar 2 inches in
length and Y2 inch in maximum width which was highdgnsistent with the
appellant’s account of having been burnt with am irod. On the right leg there were
a small, pale, well healed scar consistent witigarette burn; three pale, small, very
well healed scars highly consistent with childhaodries; and two pale scars (one
measuring % inch by inch, the other 14 inches by ¥4 inch) consistetit wigarette
burns.

The appellant’s psychiatric condition

7.

9.

There was a body of evidence before the senior gration judge on the subject of
the appellant's mental health. It is sufficientréder to a report by Dr David Bell, a
consultant psychiatrist, who was in agreement wéHier diagnoses and gave a full
assessment of the appellant’s condition. Dr Batll $hat the appellant was suffering
from severe depressive disorder, with typical sym® of objective features of
depression, pervasive apathy, pervasive depressed, mery poor appetite, guilt and
self-blame, history of suicide attempts, disturbgldep and morbid existential
preoccupations. There were also typical symptofmsost-traumatic stress disorder,
with a typical pattern of intrusive thought, nosensitivity, flash-back phenomena,
hallucinatory experiences, nightmares, avoidancgiofuli that might trigger anxiety

attacks, and paranoid ideation.

As regards treatment, Dr Bell said this:

“Psychotropic medication would not be expected tkena big
difference in this case. This is because so maatufes of his
mental state are overwhelmingly determined by hisrent

context of insecurity and terror (I refer partialyato the fear
of being returned). Further, it is important thwetychotropic
medication be administered where there is a context
enduring trusting relationship with mental healtergonnel.
Clearly this cannot be the case when he is undeathof

removal ....

Psychological help is likely to be helpful in thenber term.
However it would be hazardous at the present timentbark
on any in-depth psychotherapy or counselling, as #gain
requires a context of an enduring trusting relaiop with a
therapist ....

The most important feature of his treatment cutyastthe care
that is being provided by his cousin and Mr N Jerd]. If it
were not for this care, it is my view that his ctiweh would
deteriorate very substantially to a state in whiehwould be
likely to need admission to hospital ....”

Under the heading of “suicidality”, Dr Bell deakt &llows with the existing position:



10.

11.

“The syndrome of severe depressive disorder iscegso with

an elevated risk of acts of self-harm/suicide. réhe already a
history of three suicide attempts and currentlyehs evidence
of suicidal thinking. There is therefore a sigraint risk of

suicide or self-harm currently, and | would regé#ndt risk as
moderate ...."

Dr Bell was of the clear view that the threat omediate return to Sri Lanka would
bring about a “serious and precipitated deteriorgtin the appellant’s psychiatric
state, for a number of reasons: (1) removal toL8nka would return him “to the
context in which he suffered serious trauma”, arsdrhind would be flooded with
thoughts, memories and feelings that he would ealide to manage; (2) he was very
attached to the context in which his daily needsewiaken care of, and the threatened
or actual breaking of this attachment would be eepeed as a violent and traumatic
event; (3) his belief that he would be under thegainmediate detention, torture and
possibly murder would be material to the deteriorain his state; and (4) he suffered
from a significant degree of paranoid ideation, driee found himself in a context in
which he believed he was under immediate threabitld make it very difficult for
him to distinguish between his paranoid imaginimrgsd actual threats. The
deterioration in his psychiatric state would beoaggted with an immediate change in
the risk of self-harm/suicide, from moderate tongeivery high. The increased
suicide risk would take place from the moment hartieof a negative determination
and would remain very high while he was awaitinghogal, during removal and
indefinitely thereafter.

| should also set out Dr Bell's responses to a remolb questions he had been asked:

“I have been specifically asked if the care andpsupthat [the
appellant] receives from his cousin ... and his filien could
be provided by someone else. | believe | haveadiredealt
with this matter above, namely | have made it ckbat [the
appellant] has formed very secure attachments tmseth
immediately around him and these attachments ateoha
promiscuous nature, and the figures supporting ¢ooid not
be easily replaced.

| would also like to point out that apart from tfect that

appropriate psychiatric resources are not likelyp¢oavailable
in Sri Lanka, it is my view that [the appellant] wd be most
unlikely to be able to make use of them. Thisasause he is
likely to view psychiatric personnel as agentstd state and
therefore is likely to be distrustful of them.

| have commented above on the risk of suicide, kewe
another outcome needs to be borne in mind. Gikerdegree
of profound apathy and self-neglect that is a featof his
psychiatric state, it is also possible that in &anka his
situation would deteriorate to a severe state lfneglect and
inanition and that he would die of some intercutriafection
(i.e. a less manifest suicide).



| have also been specifically asked if [the app¢]lavere
returned to Sri Lanka whether he would be able xplagn
himself to the Sri Lankan authorities if he weresstioned by
them. It is clear to me that [the appellant] wobilin such a
deteriorated psychiatric state that he would beequnable to
explain himself and would also be likely to be ertely fearful
of such authorities, indeed to be frankly paranditd would be
likely to respond to questioning, however straightfard this
is in reality, in an acutely paranoid way.”

Ground 1: risk arising from scarring

12.

13.

14.

| have referred above to Dr Seear’s report on theeklant’'s scars. The senior
immigration judge took that report into account,king certain criticisms of it which
were relevant to her credibility findings but neest be examined here. She also bore
in mind that the adjudicator, Mr Varcoe, had hachedical report on the scars and
had had the advantage of seeing the scars himgel¥/arcoe said in his decision that
“[hlaving myself seen the scars | would, despitekiag any expertise in this field,
give a layman’s view that all the marks that | vgaswn by the appellant could have
been caused in any one of a number of differentsivalde said later that none of the
scars was particularly prominent. The mark onlthek of the left leg, looking like a
cut of some kind, was perhaps the most obviouselah that could have been the
result of any number of different causes. The mgkaround the knees were again
entirely consistent with someone living in a rugalkironment. The adjudicator noted
the decision of the Immigration Appeal Tribunal Hardeepan(an unreported
decision of 12 October 2000) which emphasised ¢aah case must turn on its own
facts and it was not every scar which would cau3amail to encounter difficulties
with the authorities on account of suspected inelgnt with the LTTE. He was
satisfied that the appellant could not reasonablyibwed in that way.

In the context of her credibility findings, the sanimmigration judge acknowledged
(at para 75) that the appellant had the scars dedoin Dr Seear’s report but found
that it was not reasonably likely that they wereseal in the manner claimed.

She also had regard to the appellant’s scars whiesidering the risk of return on the
basis of her findings of fact. She said this ([&0a

“The risk which may arise as a result of an indixatls scarring
has now reverted to the position prior to the cdmee The
Special Adjudicator assessed the risk on accountthef
Appellant’s scarring prior to the cease-fire. Tuwdance then
as to the risk which might be posed on account wf a
individual's scarring is t¢sic] essentially the same as it is now.
The Special Adjudicator had the advantage of sedhe
Appellant’s scars for himself. Whilst | have thenkefit of Dr
Seear’s report (which | stress | have taken intmant), | do
not have the benefit of any photographs. | findtti is not
reasonably likely that the Appellant’'s scars woelgpose him
to treatment in breach of Article 3. | adopt tbasons given by
the Special Adjudicator.”



15.

16.

17.

18.

Mr Mackenzie challenges the senior immigration giddinding that the appellant’s
scars would not expose him to a risk of ill-treattnen return. He submits that she
simply adopted the previous adjudicator’s findingsfectively treating them as
determinative, without taking account of the recgaidance of the tribunal ibP
(LTTE area — Tamils — Colombo — risk?) Sri Lanka 2B07] UKAIT 00076;
alternatively, if she did have the guidance.min mind, she gave inadequate reasons
as to why, in the light of the guidance, she reddhe conclusion she did.

| reject at once the contention that the senior ignation judge treated the
adjudicator’'s findings as determinative. It is ipldrom her decision that she
examined what the adjudicator had said on the is§searring in the context of the
asylum claim, she agreed with it, she made a cooreting finding of her own that it
was not reasonably likely that the appellant’s Seaould expose him to treatment in
breach of article 3, and she adopted the adjudisateasons without setting them out
again. That was a permissible and sensible appydalty in line with Devaseelan
In Djebbar v Secretary of State for the Home Departriiz®04] EWCA Civ 804, at
para 30, the court stated that perhaps the mosirtang feature of the guidance in
Devaseelamwas that the fundamental obligation to decide ewsh application on its
own individual merits was preserved. | have nolddhat in this case the senior
immigration judge decided the scarring issue areddlaim as a whole on its own
individual merits.

| also think it clear that the senior immigratiard@e took account of the guidance in
LP. When she turned, at para 78 of her decisioastess the risk on return on the
basis of her findings of fact, she referred immeshjato the guidance ihP; and in
paras 78-81 she can be seen to have examined; as faey were relevant, each of
the risk factors identified ihP. That was the context within which, at para 8t s
considered the factor of scarring. Moreover, wiskie said at para 80 that the
guidance as to the risk which might be posed owwatcof an individual’'s scarring
was essentially the same at the time of the adjiolis decision “as it is now”, she
was evidently comparing the guidance at the timéhefadjudicator’s position with
the current guidance ioP.

The tribunal inLP said this in relation to scarring:

“The background evidence on the issue of scarri@g h
fluctuated. Up until the time of the ceasefiravis generally
accepted as something which the Sri Lankan auté®nitoted
and took into account both at the airport and aerden and
in strip searches of suspected Tamil LTTE suppsrteFheir
perception that it may indicate training by the IHTor
participation in active warfare, was self-evideahd simply
was ‘good’ policing, as appeared to be suggestedthay
Inspector General of Police in his discussions viathSmith.
On the same logic it was also valid to conclude tha impact
of scarring was of far less interest during theque2002-late
2005 while the ceasefire agreement was having sdfaetive
impact. The evidence that was provided in thigcasluding
that from Dr Smith following his discussions withetInspector
General of Police ..., the BHC letter of 24 Augusb@0and
the COIR all indicate that scarring may again devent. We



19.

20.

21.

agree with the comments in Dr Smith’s report, thatissue of
scarring was considered by the police to be a semyous
indicator of whether a Tamil might have been inealvin the
LTTE. However,on the evidence now before us we consider
that the scarring issue should be one that only digsificance
when there are other factors that would bring amplagant to

the attention of the authoritieseither at the airport or
subsequently in Colombo, such as being wanted on an
outstanding arrest warrant or a lack of identite therefore
agree with the COIR remarks that it may be a relgvaut not

an overriding, factor. Thusyhilst the presence of scarring
may promote an interest in a young Tamil under stigation

by the Sri Lankan authorities, we do not considet,t merely
because a young Tamil has scars, he will automihyidcee ill-
treated in detentidh(para 217, emphasis added).

That passage shows that scarring was a potenaigrtant factor at the time of the
adjudicator’s decision in this case (November 2Q@€l| before the ceasefire), was of
less importance during the cease-fire, but hadnasdwan increased significance again
since the breakdown of the ceasefire agreemedaulbt whether, on the guidance in
LP (which has been the subject of consideration inraber of later cases to which |
think it unnecessary to make reference), scarrargle said to have recovered fully
the position it had as a risk factor in the day®imethe cease-fire, but there was no
material error in Senior Immigration Judge Gill suarising the position in terms of
the guidance being “essentially the same” then @s. n In any event she was
effectively accepting a submission made on the l&pyts behalf that the position in
relation to scarring had reverted to the pre-cé@sedituation; and in his oral
submissions to us Mr Mackenzie abandoned the isntien his skeleton argument of
this aspect of her analysis.

Accordingly, | am satisfied that the senior immigra judge, in referring to the

original adjudicator’s decision on scarring andagopting the adjudicator’s reasons,
did so with proper regard to the current guidanoe that there was nothing in the
current guidance to undermine the original adjudics approach or to make it

inappropriate to adopt his reasons. Moreover #asaning that led to the senior
immigration judge’s own conclusion was itself clead sufficient.

Mr Mackenzie sought to make something of the failof the senior immigration
judge to refer in this connection to the evidengescarring contained in an opinion of
Dr Chris Smith which was included in the documédygfore her. Dr Smith, referring
to information obtained from a senior police offite Colombo in May 2004, said in
his opinion that scarring had long been considégethe police in Sri Lanka to be a
significant indicator and that scarring of kneed albows attracted particular interest.
He also said that it appeared to be routine thanwteople were detained for other
reasons they were stripped to their underwear dunterrogation and torture; and
members of the security forces at the airport taakpecial interest in Sri Lankans
who arrived with visible scars or whose scars wexealed during a strip search. In
my judgment, however, there was no need for theos@nmigration judge to refer to
Dr Smith’s opinion. Dr Smith gave materially idead evidence to the tribunal in
LP, which took that evidence carefully into accoumd anade repeated reference to it



22.

23.

24,

in reaching its findings and formulating its guidan(as in para 217, already quoted).
It was therefore sufficient for the senior immigoatjudge in the present case to refer
to the guidance ihP. She did not have to cover the whole ground agetrer own
decision.

Mr Mackenzie stressed that the risk factors hausetoonsidered not just individually
but also cumulatively. That is clear frdrR itself (for example, in the introduction to
the summary of risk factors at para 238). It islerined in the judgment of the
European Court of Human RightsNA v United Kingdon(application no. 25904/07,
judgment of 17 July 2008), which draws heavilyldhand states:

“142. In assessing the risk to the applicant frown $ri Lankan
authorities, the Court will examine the strength tbfe

applicant’'s claim to be at real risk as a result af

accumulation of the risk factors identifiedli®® .... However,
it will do so in light of its own observations seut in

paragraphs 130-136 above. In particular, the Caondterlines
first, the need to have due regard for the detatimm of the
security situation in Sri Lanka and the correspogdncrease
in general violence and heightened security; arobrsst the
need to take a cumulative approach to all possiblefactors
identified by the applicant as applicable to hiseca.

144. The Court also accepts the assessment oAlthehat

scarring will have significance only when there ather
factors that will bring the applicant to the attent of the
authorities such as being wanted on an outstandimgst
warrant or a lack of means of identification .... wiwver,

where there is a sufficient risk that an applicavitl be

detained, interrogated and searched, the presdnseaning,
with all the significance the Sri Lankan authostiare then
likely to attach to it, must be taken as greatlgréasing the
cumulative risk of ill-treatment to that applicént.

Thus it was submitted by Mr Mackenzie that the @eimmigration judge failed to
take account of scarring in conjunction with thetfthat the appellant would attract
attention as a person being returned as a failgldrasseeker and who, at least on
arrival, would not have a national identity candl.those factors led to the appellant
being questioned, his scarring could then be ingmbrand be taken as an indicator of
LTTE involvement.

Those submissions do not do justice to the semmomigration judge’s decision.
Among the factors she considered were that thellapp&ad left Sri Lanka illegally,
had made an asylum claim and would be returnindpowit an identity card. In
addition, of course, she considered such matterth@asabsence of any credible
evidence that the appellant had ever come to teatain of the Sri Lankan security
authorities. She did not just look at relevantdes individually but stated expressly
that she had considered all of them cumulatively.



25.

26.

27.

28.

Another aspect of Mr Mackenzie’s submissions was tte senior immigration judge
failed to give proper consideration in this contextthe appellant’'s mental illness.
She said this (at para 79):

“It is said that the Appellant’s mental conditi@such that he
would behave irrationally when questioned on afravad that

he would not be able to answer questions as to Wwadatas
been doing in the United Kingdom. The Appellantisarly

mentally ill. 1 do not find that it is reasonalikely that his

irrational or paranoid behaviour on arrival wouldegcause for
any suspicion on the part of the Sri Lankan segdatces. |

did not find that his behaviour would be seen asgé€ue to

any reason other than the fact that he is menithlly

Mr Mackenzie submitted that the senior immigratjodge failed to engage with the
prospect, confirmed by Dr Bell, that if the appetlavere questioned about his scars
he would be unable to dispel the suspicions thatsttars would be likely to arouse
and he would suffer possible acute mental distriegs#{self reaching the article 3
threshold. InAN & SS (Tamils — Colombo — risk?) Sri Lanka 2608] UKAIT
00063 the appellant SS was diagnosed as havingaueitute degree of psychosis
that his behaviour on return was likely to get himo serious difficulties: his
psychosis was so severe that “he cannot functi@atl & society” and “[h]e certainly
would not be able to render an account of himgettapped at a checkpoint” (para
121). It was accepted by the Secretary of Statpge 7) that SS was therefore at
real risk of ill-treatment on return, crossing theticle 3 threshold. Mr Mackenzie
submitted that the present appellant fell intosame category as SS and that the risk
that SS was considered to run would also appliitoappellant.

| do not accept that the mental iliness of the gmesppellant, although very serious,
is of the same severity as that of SS, or thaetieany inconsistency in the Secretary
of State resisting the appellant’s claim in thisecavhilst having conceded the risk of
article 3 ill-treatment in the case of SS. Furthieis clear that the senior immigration
judge took into account Dr Bell's evidence, to whighe made extensive reference
elsewhere in her decision (and see the separatendgp below, relating to her
treatment of the appellant’s psychiatric conditiofr) my judgment she dealt with the
matter sufficiently and was entitled to concludattthe appellant's mental iliness
would not put him at risk either by itself or inrganction with his scarring and other
relevant factors.

| should mention finally under this ground that Mrackenzie stopped short of
contending that the special immigration judge’saosion in relation to scarring was
Wednesburyinreasonable. He was right to do so. To my ntiedet is no doubt that
the conclusion she reached was reasonably opdrea@vidence before her.

Ground 2: risk arising from psychiatric condition

29.

The remaining grounds of appeal relate to the sépadaims under articles 3 and 8
based on the appellant's psychiatric condition and particular the risk of

deterioration in that condition, and of suicidesetf-harm, if he were returned to Sri
Lanka. The senior immigration judge dealt withstin the last main section of her



30.

31.

32.

decision. She had previously given a full sumn@#rthe relevant medical evidence,
including in particular that of Dr Bell.

Her analysis started with a survey of the case-iagluding the decision of the Court
of Appeal inJ v Secretary of State for the Home Departnj2005] EWCA Civ 629
and the decisions of the European Court of HumaghtRiin Bensaid v United
Kingdom(2001) 33 EHRR 205 and v United Kingdon{1997) 24 EHRR 425. She
then turned to consider the evidence of Dr Bell.

Her first point, to which no exception is taken,swhat she did not place much weight
on Dr Bell's prognosis of the effect of removal e appellant to the extent that this
depended on an acceptance of the appellant’s esgdbat he was tortured previously
and that, if returned, he would be “flooded withmmgies”. That followed from her
findings that the appellant knew full well that In@d not been tortured previously and
did not suffer serious trauma.

She continued:

“88. Dr Bell also says that the Appellant beliewbat he
would be under the threat of immediate detentiortute and
possibly of being murdered, that he believes thighw
conviction, that it is his belief which is materiab the
deterioration in his state if he is immediately endhreat of
return, that the Appellant suffers from a greatl aégaranoid
ideation, and that it would be very difficult forinih to
distinguish paranoid imaginings from actual thredttake this
into account in the Appellant’'s favour. The Appell has
taken an overdose of medication on three occasionthe
United Kingdom. | place weight on that. On thaesthand,
the risk of suicide in the United Kingdom and emiteoto Sri
Lanka can be adequately addressed (see the judgmtreJ
case). On my findings, there is no reason whyApeellant’s
mother and sister should not be able to assist dfter his
arrival in [Sri Lanka]. In his statement, Mr R gtlappellant’s
cousin who had been caring for him] said that heldmot be
able to return to Sri Lanka with the Appellant hexmhe fears
he would be targeted by the Sri Lankan authortiethe LTTE
or Tamil militant groups that work with the LTTH-Aowever,
he is a Dutch national now, and not a refugee.thEamore, |
was not told whether Mr R would be able to accomypte
Appellant to Sri Lanka for the temporary purposehahding
him over to his mother and sister.

89. Dr Bell states that the Appellant cannot bpeeked to
transfer from the care of Mr R and his friend tdess.
However, the question is not whether the Appelleam be
expected to transfer to the care of persons ottzar those who
are currently looking after him. The question isether, if he
is removed ands transferred to the care of others (for example,
his own mother and sister and/or other medicalgasibnals if
he needs to be hospitalised on return), he woulfirsauch



33.

34.

35.

36.

37.

consequences as amount to a breach of his protecfets
under Article 3 .. (original emphasis).

She went on to consider the availability of psytfgafacilities and treatment in Sri
Lanka, which is an issue considered separatelyrugrdend 3. She then said:

“92. Whether or not any deterioration in the Apgpel's
mental condition on arrival in Sri Lanka is suchtthe requires
hospitalisation, | do not accept that he would hate the
assistance, care and support of his mother angf.sistdo not
accept that, if the Appellant is transferred frdme tare of his
cousin and good friend in the United Kingdom, te ttare of
his own mother and sister, his health would detat@or that it
would deteriorate to such an extent that it wouttbant to a
breach of his protected rights under Article 3.”

She applied much the same reasoning to Dr Bellic@m about “a less manifest
suicide”, namely that the appellant’s situation Imigeteriorate to a severe state of
self-neglect and inanition and that he might disahe intercurrent infection.

She concluded, in relation to article 3:

“95. For all the above reasons, | do not find thatincrease in
the risk of suicide is such that it is reasonaligl{ to result in
completed suicide or lead to his mental health dein
sufficiently adversely affected so as to reach #racle 3
threshold. | bear in mind the availability of hdapsation if
his condition warrants it, the availability of pate treatment if
his condition does not warrant hospitalisation, ,aindeither
case, the availability of support from his mothed gister. | do
not find that his mental health would deterioraiettie extent
that his physical and moral integrity is comprordise
sufficiently to reach the Article 3 threshold. d dot find that
there are exceptional circumstances comparablenpact to
those of the terminal patient v UK.”

The reasons given for concluding that the appedantmoval would not be

reasonably likely to be in breach of article 3 weagd to apply to article 8 as well;
and after a further assessment of relevant coradidas, the finding was made that
the appellant’'s removal would not prejudice hisvagie life in a manner sufficiently

serious as to amount to a breach of his proteagétsrunder article 8.

The passages | have quoted reveal a heavy rellantee senior immigration judge
on the availability of care from the appellant’'sther and sister on his return to Sri
Lanka. Mr Mackenzie submitted that she fell intooe on this point. She did not
raise the point during the hearing (which proceeoledeference to the possibility of
the appellant being alone in Colombo or havingréwel to join his family) and did
not address in her decision the risks and diffieslthat the mother and sister would
face in travelling from their home area in the hax Colombo, or how they would
overcome them. There was evidence before herhenQOI report, that it was
particularly difficult for Tamils to travel in govement-controlled areas; and that for



38.

39.

40.

those born in LTTE-controlled areas it was difftctal cross the checkpoints, and they
faced varying levels of harassment. The frequewidy which Tamils are stopped at
checkpoints is also referred to at para 24QRf The senior immigration judge did
not say why these problems would not prevent theelgmt’'s family from travelling
to Colombo and being available there to support dnrhis return. Mr Mackenzie
reminded us that all the appellant has to shoveaseixistence of a real risk that the
support of his family would not be available.

The senior immigration judge’s finding that the alignt's mother and sister would
be able to travel to Colombo was in fact first madelier in her decision, in the
context of the appellant’s ability (with the helphas family, if necessary) to obtain a
replacement identity card in Colombo. In that eahshe said (at para 81):

“Since this is not a family which has come to thdvexse
attention of the Sri Lankan forces for any reagbeye is no
reason why the Appellant’'s mother and sister wawgitbe able
to undertake the journey from the north to Colongadely,
albeit that | accept that such journeys are nowemisky than
they were previously. Tamils in Sri Lanka do expece
problems, not least of which are difficulties inavelling
around. Life for Tamils in Colombo is also veryfidult, as is
clear from theLP case. However, the Appellant’s situation
would be no different from other Tamils from thethg’

It is clear from that passage that she had wetiimd the difficulties faced by Tamils
in travelling to Colombo and indeed in living in lBmbo, but she considered that the
appellant's mother and sister would neverthelessalile to get to Colombo and
provide support to the appellant. The fact thather findings, the family had not
come to the adverse attention of the Sri Lankarmaiites for any reason was
obviously a very important consideration. Whilskaowledging the problems that
would nonetheless arise, she found that they woatdprevent a safe journey. She
took account of the relevant evidence and reachszhelusion on it that in my view
was reasonably open to her. | therefore rejecstiienission that she fell into error in
relying as she did on the ability of the mother arster to get to Colombo.

A further submission by Mr Mackenzie was that mding that the appellant could be
transferred into the care of his mother and sigker,senior immigration judge went
behind the evidence of Dr Bell, who had stresseditfiportance of the appellant’s
attachments to his existing carers and had saiddbeld not easily be replaced. Mr
Mackenzie submitted that it was not at all obvithet the appellant would be able to
respond to his mother or that she would be capalblelping him. | do not accept
that the senior immigration judge went behind DiI'Beevidence. Dr Bell did not
deal in his report with the possibility of the methand sister being available in
Colombo to support the appellant. The senior inmatign judge took into account
what he did say about the importance of the exstare arrangements and the
difficulty of replacing them, but reached the carstbn that if the appellant were
transferred into the care of his family he would soffer such consequences as to
amount to a breach of article 3. It seems to na¢ she was entitled to reach that
conclusion on the evidence. It is also relevamdte in this connection that she had
previously found (at para 77) that the appellans wadirect or indirect contact with
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his mother and had rejected his evidence that isterswas not able to help and
support him on his return.

A further contention in Mr Mackenzie’'s skeleton amgent was that the senior
immigration judge did not take account of the paifficulties for the appellant in

placing trust in doctors in Sri Lanka, given Dr Belview that the appellant was
likely to view psychiatric personnel as agentsha state. For my part, however, |
think it plain that she did take this into accoualipng with the rest of Dr Bell's

evidence, but that in the context of all her otfiedings (including the support that
the appellant would receive from his mother andesisshe took the view that it
would not in practice prevent the appellant fromingehospitalised or receiving
treatment as necessary. That was a conclusiorpyappen to her.

Ground 3: availability of psychiatric care in Sranka

42.

The senior immigration judge’s findings as to tkaikbility of psychiatric care in Sri
Lanka are the subject of a separate ground of apgde principal relevant passages
of her decision are these:

“89. ... Paragraph 26.18 of the COI report states #ih

treatments for acute psychological/psychiatric iecs can be
provided in the public sector at Angoda and Mufleia mental

hospitals in addition to the University Unit in tl@lombo

National Hospital at no cost. Dr Kanagaratnanest#ttat these
hospitals are all in Sinhalese areas of Colombe.stdtes that a
Tamil asylum seeker who is mentally ill would hawecope

with social hostility and antagonism from many ihet
Sinhalese community. | am prepared to determiredappeal

on this basis.

90. If the Appellant’s state on arrival in Colomisosuch that
he does not require hospitalisation on arrivainthe is in a
better position than many failed asylum seekershis Tis

because he has a successful business in the Wiitgdom. |

was not given any credible reason why that busicestd not
be sold and the proceeds used to purchase prreatienent for
the Appellant which, according to the backgrounaience, is
available, especially in Colombo ....

91. If, on arrival, the Appellant’'s condition deteates to the
extent that he requires hospitalisation, | am gatishe would
be admitted into hospital. Whilst | acknowledgattthere is a
great pressure on available psychiatric care inL&nka, | do
not consider that the evidence shows that it isaeably likely
that a mentally ill patient who is at very highkrief suicide

(see the opinion of Dr Bell), especially one whddees in a
paranoid fashion on arrival on account of his mieilaess,

would be denied hospital admission if this is needé

acknowledge that Dr Kanagaratnam states that tlaeesmess of
the diagnostic criteria for PTSD is unsatisfactoiyowever, it
is reasonably likely that the Appellant would adereceive the
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medication he currently receives (or suitable aH&ves).
Currently, he only receives occasional counsellalthough |
appreciate that it is said that, if his status e tUnited
Kingdom is resolved, better treatment could comraenthat
is equivalent to saying that, if returned, the Afgre¢ would
lose the opportunity for his health to improve. am not
persuaded that this argument helps the Appellaabksh his
Article 3 claim, having regard to the judgment loé tHouse of
Lords inN v SSHOJ2005] UKHL 31. | take into account the
fact that the Appellant has overdosed himself omneeh
occasions. Dr Bell states that removal or theatho# removal
would increase the risk of suicide from moderatedoy high.
If, on arrival, the risk of suicide remains veryghj | am
satisfied that he would be hospitalised, especgillgn that the
evidence is that he would behave in a paranoid w@gce in
hospital, it is reasonably likely that the riskseficide would be
adequately contained.”

Mr Mackenzie submitted that the last sentence & gassage contained a material
error of law, in that the correct test is not wiegth is reasonably likely that the risk
of suicide would be adequately contained, but wéreithis reasonably likely that the
risk of suicide wouldhot be contained. But | have no doubt that this wagply an
immaterial slip in the way in which the senior ingration judge expressed her
reasons. From her decision as a whole it is dlestr she had the correct burden of
proof and relevant legal test clearly in mind thgbaut.

The major submission made by Mr Mackenzie in retatio this ground, however,
was that the senior immigration judge’s conclusias inadequately reasoned. The
evidence revealed a shortage of effective psycbi&dcilities and personnel. For
example, the information contained in the COI répauoting a Sri Lankan
government source, was that 376,000 Sri Lankarfersdf from serious debilitating
mental illness, yet only 41 Ministry of Health ammhiversity psychiatrists were
available for the whole country and there were Jiery support staff in the mental
health sector. The same source noted that there meeregular basic treatments in
Sri Lanka for PTSD but only consultation with a @shatrist (though the precise
scope of that observation is unclear, since theegaamagraph stated that treatment for
PTSD was available in all private hospitals andicé in Colombo, and also in
various public sector hospitals in Colombo andvwelsse). Dr Kanagaratham’s report
also drew attention to the severe limitations oycpmtric treatment in Sri Lanka,
especially for Tamils. Mr Mackenzie’'s submissioasithat if the senior immigration
judge was to take a more optimistic view of theijp@s and reach the conclusion she
did, it was incumbent on her to provide a clearcpss of reasoning by which that
conclusion was reached. It was not sufficientiHer to note the evidence and state
her conclusion. Mr Mackenzie also expressed tlisadVednesburychallenge,
submitting that on the evidence before the semanigration judge there was no
reasonable basis for the senior immigration judgesclusion: the weight of the
evidence was all one way.

| do not accept Mr Mackenzie’s criticisms of thaise immigration judge’s findings
on this issue. Whilst he understandably concesdrah those aspects of the evidence



that indicate a shortage of relevant personnel laniiations on the availability of
facilities and treatment, the overall picture preed by the objective material is one
of governmental commitment to achieving high stadslan mental health care but of
tardiness in the delivery of that commitment. \sin is patchy but is available in
Colombo and certain other locations, in particutathe private sector, and | do not
read the evidence as demonstrating a general ityatol cater for the appellant’s
psychiatric needs. In any event it is clear tha&t $enior immigration judge looked
carefully at the evidence and in my view she wastled to conclude that the
appellant would be able to obtain hospital admissind treatment to the extent that
he needed it, especially as he had the financ&lurees to use the private sector if
necessary. Her findings were reasonably open enetlidence and did not need
additional reasoning to support them.

46. On the senior immigration judge’s findings therents real risk that the appellant
would fail to receive the psychiatric care he woukekd in Sri Lanka even if his
condition were to deteriorate on his return theMerely speculative difficulties in
accessing such care would not be sufficient toagust claim under article 3 or article
8, as Mr Mackenzie conceded: see, for examplelathguage used by the European
Court of Human Rights iBensaid v United Kingdoi2001) 33 EHRR 10, at para 39,
and inParamsothy v Netherlandapplication no. 14492/03, admissibility decisidn o
10 November 2005 which also concerned, inter pgchiatric care in Sri Lanka).

47.  The senior immigration judge was also right to sréhe particularly high threshold
that has to be crossed for a claim of this natoisutceed under article 3. One of the
cases to which she referred wasv United Kingdom but since the date of her
decision the principles iD v United Kingdomhave been reaffirmed by the European
Court of Human Rights ilN v United Kingdonfapplication no. 26565/05, judgment
of 27 May 2008), which was the Strasbourg followtapghe decision of the House of
Lords inN v Secretary of State for the Home Departnji2d®5] UKHL 31, [2005] 2
AC 296. The court itN v United Kingdonbegan its assessment as follows:

“29. According to the Court’s constant case-latreatment
must attain a minimum level of severity if it isfadl within the

scope of Article 3 .... The suffering which flowsoifn

naturally occurring iliness, physical or mental,yntee covered
by Article 3, where it is, or risks being, exacdgdmh by
treatment, whether flowing from conditions of ddien,

expulsion or other measures, for which the autiesrican be
held responsible ....”

48.  After examining the previous case-law at some leniie judgment continued:

“42. In summary, the Court observes that sibce United
Kingdomit has consistently applied the following principle
Aliens who are subject to expulsion cannot imgple
claim any entitlement to remain in the territoryao€ontracting
State in order to continue to benefit from medicacial or
other forms of assistance and services provided they
expelling State. The fact that the applicant’s winstances,
including his life expectancy, would be significignteduced if
he were to be removed from the Contracting Statenat
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sufficient in itself to give rise to breach of Alle 3. The
decision to remove an alien who is suffering fronsesious
mental or physical illness to a country where taeilities for
the treatment of that illness are inferior to thasailable in the
Contracting State may raise an issue under Ar8¢lbut only
in a very exceptional case, where the humanitagaunds
against the removal are compelling ....

45. Finally, the Court observes that, although tiresent
application, in common with most of those refertre@bove, is
concerned with the expulsion of a person with aV hd
AIDS-related condition, the same principles musphapin
relation to the expulsion of any person afflictedthwany
serious, naturally occurring physical or mentahads which
may cause suffering, pain and reduced life expegtaand
require specialised medical treatment, which may b so
readily available in the applicant’s country ofgini or which
may be available only at substantial cost.”

There has been some debate in our domestic casaslawthe extent to which cases
of mental illness, in particular where it is sdmtt removal will give rise to a risk or
increased risk of suicide, are analogous to caspiysical illness for the purposes of
the application of article 3: sekv Secretary of State for the Home Department
[2005] EWCA Civ 629, para 4R (Tozlukaya) v Secretary of State for the Home
Departmen{2006] EWCA Civ 379, para 6AJ (Liberia) v Secretary of State for the
Home DepartmerfR006] EWCA Civ 1736, para 15; ai@N (Burundi) v Secretary of
State for the Home Departmd@007] EWCA Civ 587, paras 25-26. Mr Mackenzie
contended that a material difference exists betweertwo types of case, since in the
suicide risk case the very act of expulsion causevay cause a deterioration in the
applicant’s condition whereas in the HIV/AIDS sitioa it is the loss of assistance or
services currently enjoyed that gives rise to #sueé under article 3. Whilst there
may be factual differences between the two typesasé, the passage | have quoted
from N v United Kingdonmakes clear, as it seems to me, that the sameesare

to be applied to them both. Nor do | detect angarntant difference of approach in
the domestic cases on suicide risk. In the presasd the senior immigration judge
relied both on the line of domestic authority bexgigy withJ v Secretary of State for
the Home Departmerdnd on the line of Strasbourg authority beginninthvid v
United Kingdom In my view that resulted in a perfectly coherapproach, in line
with the statement of principles now to be found\im United Kingdom

In any event | am satisfied that the senior imntigrajudge was entitled to conclude
that the appellant’s removal to Sri Lanka would have such adverse consequences
for the appellant’s psychiatric condition as toctedhe article 3 threshold: on her
findings of fact, this could not be said to be ayvexceptional case where the
humanitarian grounds against removal are compelli8ge was similarly entitled to
conclude that his removal would not be in breacharti€le 8.

Conclusion

51.

For the reasons given | would dismiss the appeal.



Lord Justice Lawrence Collins:
52. | agree.
Lord Justice Rix :

53. lalso agree.



