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Lord Justice Stanley Burnton:

Introduction

1.

These proceedings raise questions as to the afpmhcaf article 1F(c) of the
Convention relating to the Status of Refugees &fl1&nd of the principle established
by the decision of this Court iDK (Serbia) v Secretary of State for the Home
Departmen{2006] EWCA Civ 1747 [2008] 1 WLR 1246.

KJ is a Tamil and a national of Sri Lanka. He cladmasylum and humanitarian
protection on the grounds that, having served with LTTE military, he had been
suspected by them of defecting to the Sri Lankamyaand detained by them. He had
managed to escape, but then had been detainec lgotlernment’s security forces.
He had managed to escape by payment of a bribsaldehat he feared persecution
by government forces and risked retribution atttheds of the LTTE if he returned to
Sri Lanka. In the decision under appeal, the Asyamd Immigration Tribunal held
that he would not be at risk from government foreeshis return, but that he would
be at risk from the LTTE if he returned, and thatwas not entitled to refugee status
because there were serious reasons for considdratghe had been guilty of acts
contrary to the purposes and principles of the @¢hilations within the meaning of
Article 1F(c) of the Asylum Convention.

KJ appeals against the finding under Article 1Fajl the finding that he would not
be at risk from government forces on his return. ddatends that the Tribunal in
making its determination under appeal was bounthbyfindings in his favour made
in the determination of an adjudicator back in Delber 2004, and that in any event
the finding that he was not at risk from governtriences was flawed. The Home
Secretary appeals against the finding that KJ wbeldt risk from the LTTE.

The procedural history

4.

In order to understand the issues on this appdalnecessary to set out the history of
the tribunal proceedings relating to KJ’'s asylu@irol It is yet another sad story of
multiple decisions leading to expense and deladetermining an appellant’s claims.

KJ arrived in the UK in 1999. He claimed asylumtbe grounds that if returned to

Sri Lanka he feared persecution both from the &rikan army and from the LTTE,

the Tamil Tigers. His claim was rejected by the HedBecretary by letter dated 5 July
2004. He appealed to the Immigration Appellate Auitl.

His appeal came before an adjudicator on 2 Decel2f@t. Shortly before that date,
the Law Society had intervened in the practice led solicitors who had been
representing him. As a result, he was unrepreseredsought an adjournment,
which was refused. The adjudicator proceeded to tlteaappeal, in the course of
which KJ gave evidence. The adjudicator made sanaénfys that were favourable to
KJ and others that were not. He found that KJ waarail who had joined the LTTE
at a young age and seen military action. He wasileadder but had been involved in
planning and surveying. He rejected KJ's claim thathad been suspected by the
LTTE of defecting to the army. He rejected KJ'simldhat he had a justified fear of
persecution by government forces and rejected laimmahat he feared ill treatment
by the LTTE. He therefore rejected both his clamder the Asylum Convention and
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10.

11.

12.

that under Articles 2 and 3 of the Human Rights @miion. There was no claim
under Article 8.

KJ appealed on procedural and substantive grodrasprocedural ground was that
the adjudicator should have adjourned the hearirigeoappeal for KJ to obtain legal

representation: the fact that he had been unrapesséad not been due to any fault
of his own.

On 14 March 2005, Vice President Latter grantednmsion to appeal on the ground
that it was arguable that the adjudicator errethw in refusing an adjournment. His
order stated, “Permission to appeal is grantedlajr@unds.”

KJ’s substantive challenge to the decision of tij@dicator was heard on 30 January
2006. It was common ground that the adjudicator éadd in law in refusing an
adjournment, and the Tribunal so decided. On 22uUzelp 2006 directions for the
reconsideration of KJ's claims were given, whichitet! the issues for reconsideration
as: “All core issues including credibility.”

The reconsideration hearing took place on 10 J@§62and the decision of the
Tribunal, consisting of Immigration Judges Vaudidmgécourt and Aujla, was
promulgated on 24 July 2006. KJ was representedrdghem by Miss Jegarajah,
who represented him before us. He relied on anregpantry report of Dr SmittDK
(Serbia) had not been decided: the Court of Appeal’s judgnweas given on 20
December 2006. As a result, Miss Jegarajah didsobtnit that the Tribunal was
bound by any of the favourable findings made by #dgudicator. The Tribunal
considered his claim afresh. The Immigration Judgesde adverse credibility
findings and rejected both his Asylum Conventicairol and his Human Rights claim,
finding that he faced no real risk on return.

KJ sought reconsideration of the Tribunal’s deciside contended that the Tribunal
had failed to treat the decision of the adjudica®a starting point, and had failed to
accept his findings in favour of KJ, including tleet to his credibility, and that it had
made other errors of law. On 25 September 2006p6enmigration Judge Spencer
rejected the application as being out of time.

KJ then sought to appeal to the Court of Appealloling the grant of permission to
appeal, the Home Secretary agreed that the appealdsbe allowed. The agreed
statement of reasons submitted on the applicatioa tonsent order stated:

“6. The Appellant's grounds set out in a skeletaguaent are
as follows:

1) the AIT reached a perverse conclusion that tippeNant
left the LTTE in 1995 because there were no phejolys of
him in uniform after that date;

i) the AIT erred in law in rejecting the Claim's@unt of
his escape from a LTTE prison without considerihg t
expert evidence of Dr Smith;
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14.

lii) the AIT erred in law in its consideration of dotor
Smith's evidence in so far as it relates to the eNppt's
escape from Army custody.

7. It is arguable that the AIT erred in law in d¢snsideration of
the photographic evidence in relation to the Appels
membership of the LTTE. Further, it is arguablet tie AIT
should have expressly addressed Doctor Smith'sriergeort
in so far as it related to the Appellant's allegsdape from an
LTTE prison. It is therefore expedient to remit #ppellant's
appeal to the AIT for reconsideration.”

A consent order was duly made on 2 March 2007 temwithe case back to the
Tribunal for reconsideration.

On 20 November 2007, KJ's case came before a peomesisting of Senior
Immigration Judge Nichols and Immigration Judge Iblag. It is their determination
that is the subject of the appeals by both KJ hedHome Secretary now before us.

The Tribunals’ determination under appeal

15.

16.

Before Senior Immigration Judge Nichols and Imntigra Judge Hanbury it was

argued on KJ's behalf that they were bound by thbsitpe findings as to KJ’'s

credibility made by the adjudicator in 2004. Havirgyiewed the history of the

proceedings, the Tribunal rejected that submissimi, proceeded to consider KJ's
appeal afresh. They said:

“5. Having considered the submissions of both pastiwe
concluded that we should consider all issues afi@shhe
hearing before us. In relation to the first deteration of the
Adjudicator, we consider that the entire decisicaswitiated
by the refusal to adjourn and the consequent proeéd
unfairness. The matter was pursued on the basis thea
appellant had not had an opportunity to properlyrpsi case as
he was represented and in our view it is clear fthenAIT's
decision on 22nd February 2006 that the hearingadgsurned
for reconsideration on all issues and that theibiigg of the
appellant's account was to be re-determined. Giverbasis of
this application and the decision of the AIT, werdx consider
the determination of the Adjudicator can stand. ...”

KJ's case was that he had joined the LTTE in 1%88.trained with them and was
taught surveying. He then joined a camp where mesnbeere involved in
reconnaissance and surveying. They would entetitoaof army camps and sentry
points on to maps, to be used in attacks. They avaido survey remote areas for
maps to be produced. He had been involved in fatdds and numerous clashes with
the army, but the area where he had fought had fbeemf civilians. In support of his
claim KJ produced two photographs of him in LTTEiform. Whilst on a
reconnaissance mission, two members had disappdavesb suspected that they had
defected to the army. KJ and a colleague were alspected of assisting the army,
and they were taken for questioning to a camp isdgungle. KJ was held there for
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three days, but escaped on 2 August 1999, by dlighbver a barbed wire fence. He
managed to reach a village where he was hidden Ikyead. A wealthy uncle
arranged for an agent to assist him to leave thentcp He was guided into
government-controlled territory where he stayed atib-agent's house for three days.
However, there was an army round up and he washtaungl taken to Joseph Camp.
He denied membership of the LTTE, but was idertiftey a masked man as a
member. He was then badly beaten and admittechhdviement as a member of the
LTTE planning unit. He was detained for 13 days @adsferred to another camp to
act as an informant. He did not identify anyon@dd TE member, but an informant
reported that he had failed to identify a membeo wias known to him. As a result,
KJ was beaten so heavily that he had to be traesfdor treatment to a civilian
hospital, from which he was subsequently dischatgean army medical camp. He
was treated for a ruptured stomach. He was in tineyAnedical camp for some 5 to 6
days. The agent bribed someone at the camp, anaighta soldier escorted him
from his room into the custody of two soldiers imil@an clothes. He left the camp in
a van. He was handed over to the agent, and thewrlled by lorry to Colombo,
where he stayed in the house on the outskirtseotity. He claimed that the LTTE
came to his parents’ house looking for him in Atgl®@99 and thereafter came
regularly to their house. They threatened that Jf d not surrender to them they
would all be taken into custody. As result, his ilgrfied the country.

On behalf of the Home Secretary, it was submitted KJ had, by his own admission,
brought himself within the exclusion in Article y(of the Asylum Convention. The
LTTE was a proscribed organisation, it engageccts af terrorism, and KJ had been
complicit in its activities. The Home Secretarycaibmitted that there should be a
credibility finding against KJ: neither his accowtfithis detention by and escape from
the LTTE nor his account of his escape from armgtady was credible. These
contentions were all disputed on behalf of KJ.

The Tribunal’'s decision on the application of AlidF(c) was set out in paragraphs
67 to 69 of the determination:

“67. ...Having considered this evidence, we have comedo th
conclusion that the LTTE, although it was not prised by the
UK at that time, was engaged in activities thatexewntrary to
the purposes and principles of the United Natidtawever,
we then have to consider whether this appellangsnbership
and role within the organisation was complicit ihose
activities, applying the principles to which we bakeferred
above. We only have the appellant’s evidence atfeuhature
of his role; however it is reasonable to make sassimptions,
on the basis of what he says that he was doings dlear on
the evidence before us that the appellant was me member
of the organisation as on his own evidence he haattve role
to play. That role was one that was valued by tAgH
because the appellant had particular skills thabked them to
be more accurate in their targeting of Sri Lankarcds. The
appellant accepted that soldiers would have died eesult of
his action. We have no hesitation in finding theeant
played a crucial role for the LTTE in its armed qagn
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against the government. Whilst we have noted hideexce that
he was never involved in any conflict that causery or
death to civilians, nevertheless we are of the yithat in the
light of his role, the appellant must have knowe tigpe of
organisation he was joining; its purpose and thiergxo which
the organisation was prepared to go to meet its.ailfe take
into account the reasons why he said he joinedwag not
forced it was voluntary because he wanted to fift
independence and avenge his relatives who hadKiléssh We
note again from the CIPU that in 1991 the LTTE was
proscribed in India following the assassinatiorRafiv Gandhi.
In the mid-1990s the organisation escalated it¢emme and
carried out bomb attacks in Colombo, when many leemere
injured. In 1998 the bomb attack on the TemplenefTooth in
Kandy was carried out, and that was the same yaarthe Sri
Lankan government banned the LTTE. We cannot adbept
the appellant was not aware, even if he was nosopeily
involved, that the LTTE was carrying out this typleactivity
that went far beyond an internal armed conflictiagfathe
government and was clearly designed to instil tesrw fear in
the population. Having regard to these facts, amithg what
the Tribunal said irKK, that it was not necessary that acts
contrary to the principles and purpose of the UhiiMations
should be terrorist in nature; we conclude that tfi@E was
engaged in acts contrary to the purpose and ptexipf the
United Nations, and that the appellant's membersimig role
was complicit in those acts such that he is exduidem the
Geneva Convention under Article 1F(c). The appélla not
therefore entitled to refugee status.

68. The appellant is also excluded from humanitaria
protection by virtue of paragraph 339C (iv) and B3@i).
Again this is for the same reasons that he is eéetlurom the
Geneva Convention i.e. that there are serious msagor
considering that he is guilty of the acts contrtaryhe purposes
and principles of the United Nations by virtue ofs h
complicity. Paragraph 339D states:

“339D A person who is excluded from a grant of
humanitarian protection under paragraph 339C (inene
the Secretary of State is satisfied that:

(i) There are serious reasons for considering hieas guilty
of acts contrary to the purposes and principleghefUnited
Nations or has committed, prepared or instigateth swts of
encouraged or induced others to commit, prepanestigate
such acts.”
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21.

69. For the reasons we have given above, in ow e
appellant is excluded from humanitarian protection.

The Tribunal then turned to consider KJ's accoufths escape from LTTE
detention. They rejected it as incredible. Theysai

“75. ...We are unable to square the appellant’s adcobi his
detention with the LTTE, in which he clearly statbdt he was
under suspicion; he was detained; there was aysentduty at
the front of the camp; and the camp was surroutyeolarbed
wire, with the background evidence and the expédesmce of
Dr Smith. We reject the appellant’s account thatwas not
formally detained, i.e., by being locked up and emduard,
because the camp was in such a remote area thas ithought
no-one would escape. The appellant, as it woulde Haeen
known, knew the area well and the remoteness ofctmep
would not have stopped him. We do not believeaduld have
been possible for the appellant simply to climbrdeer or five
lines of barbed wire in order to leave this camgthaiit being
stopped, and in our view the evidence of Dr Sméhtainly
does not support his account. We do not believeaipellant
was detained by the LTTE.”

It followed that the Tribunal rejected his clainatithe LTTE had regularly visited his
home in an effort to locate him.

The Tribunal rejected KJ's claim to have been detdiand released by the army for
not dissimilar reasons. They said that if, as hé, $& had admitted to the army that
he had been a member of the LTTE planning unitybé!d not have been released on
payment of a bribe. They also rejected his claiat # bribe had been paid on his
behalf: he had not been able to explain how higeuimcColombo could have known
where he was detained, and had changed his stoep wressed on this point. The
Tribunal therefore rejected his claim that his sogr and especially a surgical scar
consistent with his having suffered a ruptured stcdmand an ensuing operation,
resulted from his detention.

Not surprisingly, having regard to these findingsd applying the country guidance
in LP [2007] UKAIT 00076, the Tribunal found that KJ wduhot be at risk from
government forces on his return to Colombo. Howe¥er succeeded on his last
claim, i.e. that he would be at risk from the LTTHhe Tribunal stated:

“93. However, we must then consider the risk to dppellant
in Colombo from members of the LTTE. What the Tnhl
made clear in the case &S was that it was not only high
profile targets who are at risk from the LTTE inl@abo, they
identified the two other categories that we haventineed
above. There is a real possibility in our view #ppellant does
fall into the category of a deserter. We have tepkchis
account that he was detained by the LTTE for amgoa and
therefore his profile is not as high as someone wiad
deserted from the LTTE detention. Nevertheles&inta
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account of what the Tribunal saidlu? andPSand Dr Smith’s
opinion, we have reached the conclusion that tisesereal risk
that the appellant’s background would be discovéned TTE
infiltrators in Colombo, particularly given the duogtication of
their organisation and we cannot rule out a resid of serious
harm if he were to be discovered. We make thisiriimén the
knowledge that it is now some years since he wagmber of
the LTTE. We also make it clear we do not belidare is any
risk that the LTTE would come looking for the agaet in
Colombo, for the very reasons spelt out by the drdd inPS
however, as we say, we cannot rule out real pdgilmf
discovery. In that event the background evidenckcases we
have referred to, support a conclusion that thesiégot would
not have a sufficiency or protection available frahe Sri
Lankan authorities.”

The issues before the Court on this appeal

22.

KJ appealed against the finding of the Tribunat tha accounts of his detention by
the LTTE and the army were not credible, on theugdothat S1J Nichols and 1J
Hanbury should have accepted the adjudicator’silmitdéd findings, which were
binding on any subsequent tribunal under the grlae@nunciated iDK (Serbia) He
appealed against their rejection of his accourt hieashad been detained by the army
and released on payment of a bribe, on the grobat it was insufficiently and
defectively reasoned. In addition, he appealed natjaheir finding that he was
excluded from the benefit of the Asylum Conventiomder Article 1F(c) on the
ground that it had not been shown that there wemess reasons for considering that
he had been guilty of acts contrary to the purpas®s principles of the United
Nations. For her part, the Home Secretary appesgathst the Tribunal’s finding that
he would be at real risk from the LTTE if returnedColombo, on the ground that it
had confused the attitude of the LTTE to desedarsits attitude to defectors, i.e., to
those who had not merely left its armed forceshad also gone over to the other
side. The objective evidence showed that desenteutd not be at real risk, whereas
defectors would be.

Discussion

The application of the principle in DK (Serbia)

23.

24,

On behalf of KJ, Miss Jegarajah reiterated the ssdion made to the Tribunal in
November 2007 that they were bound, by virtue @f phinciple enunciated iDK
(Serbia) to accept the positive findings of the adjudicate to the credibility of KJ's
account. Since the Tribunal had not done so, adddjacted his account in important
respects, they had erred in law and their detenmoimain so far as it was based on
findings at variance with those of the adjudicdtat were unfavourable to him, fell
to be set aside.

In DK (Serbia)the Court of Appeal held that on a reconsideragiorsuant to section
103A of the Nationality, Immigration and Asylum A2002 factual findings made by
the original tribunal which were unaffected by tkeors of law identified on
reconsideration should stand when the appeal isnssdered at the second stage.
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Latham LJ gave the only substantive judgment, witiich the other members of the
Court of Appeal agreed. He said:

20. ... The jurisdiction is one which is being exsed by the
same tribunal, conceptually, both at the first hmgarof the
appeal, and then at any reconsideration. That seems to be
the key to the way in which reconsiderations shohtl
managed in procedural terms.

21. In the first instance, in relation to the idkcation of any
error or errors of law, that should normally betneted to
those grounds upon which the immigration judge mde
reconsideration, and any point which properly falighin the
category of obvious or manifest point of Convention
jurisprudence, as described iRobinson[1998] QB 929.
Therefore parties should expect a direction eitlhem the
immigration judge ordering reconsideration or thré@dnal on
reconsideration restricting argument to the poiofs law
identified by the immigration judge when orderingpet
reconsideration. Nothing in either the 2004 Acttlog rules,
however, expressly precludes an applicant fromngipoints
of law in respect of which he was not successfulthet
application stage itself. And there is no appellatachinery
which would enable an applicant who is successfaltaining
an order for reconsideration to challenge the gisuopon
which the immigration judge ordered such reconsitien. It
must however be very much the exception, rather tha rule,
that a Tribunal will permit other grounds to be wed. But
clearly the Tribunal needs to be alert to the pmkisi of an
error of law other than that identified by the ingmation judge,
otherwise its own decision may be unlawful.

22. As far as what has been called the second sihge
reconsideration is concerned, the fact that iass) have said,
conceptually a reconsideration by the same bodyhvimade
the original decision, carries with it a numbercohsequences.
The most important is that any body asked to rdadensa
decision on the grounds of an identified error afvl will
approach its reconsideration on the basis that dagtual
findings and conclusions or judgments arising frahose
findings which are unaffected by the error of laged not be
revisited It is not a rehearing: Parliament chose not ® thst
concept, presumably for good reasons. And the tfaat the
reconsideration may be carried out by a differentpstituted
tribunal or a different Immigration Judge does affect the
general principle of the 2004 Act, which is thag ghrocess of
reconsideration is carried out by the same bodynade the
original decision. The right approach, in my vieto, the
directions which should be considered by the imatign
judge ordering reconsideration or the Tribunal yiag out the
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reconsideration is to assume, notionally, that the
reconsideration will be, or is being, carried oyttbe original
decision maker.

23. It follows that if there is to be any challertgethe factual
findings, or the judgments or conclusions reachedhe facts
which are unaffected by the errors of law that héesn
identified, that will only be other than in the m@xceptional
cases on the basis of new evidence or new magsritd which
the usual principles as to the reception of suddesce will

apply, as envisaged in rule 32(2) of the Ruless tb be noted
that this rule imposes the obligation on the parte identify
the new material well before the reconsideratioaring. This
requirement is now underlined in the new Practiceedion

14A. This sets out in some detail what is requirecguch a
notice.

25. Accordingly, as far as the scope of reconstaerais
concerned, the Tribunal is entitled to approachaiig to give
directions accordingly, on the basis that the rem@ration will
first determine whether or not there are any idiaiie errors
of law and will then consider the effect of any swrror or
errors on the original decision. That assessmanild prima
facie take place on the basis of the findings @t fand the
conclusions of the original Tribunal, save andanfar as they
have been infected by the identified error or exrofr law. If
they have not been infected by any error or erobriaw, the
Tribunal should only re-visit them if there is ne@widence or
material which should be received in the interdégtstice and
which could affect those findings and conclusionsfdhere
are other exceptional circumstances which justégpening
them.

The italics are mine.

25. Latham LJ referred to the earlier judgment of Sedlé in Mukarkar v Secretary of
State for the Home Departmd@006] EWCA Civ 1045:

43. | would add this on the procedural aspect efdhase.
Had the Tribunal been right in its critique of tthetermination
in relation to Rule 31(7), it should have includadts order a
direction that the immigration judge who was to tomre the
reconsideration should do so on the basis thafatts found
by Mr Ince were to stand save in so far as theeigsube
reconsidered required their significance to bevaated.

44. The reason why it is important to be rigorobew this is
that reopening a concluded decision by definiti@prd/es a
party of a favourable judgment and renders uncertai
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27.

28.

something that was certain. If a discrete elenwdrthe first
determination is faulty, it is that alone which deeto be
reconsidered. It seems to me wrong in principleaio entire
edifice of reasoning to be dismantled if the defacit can be
remedied by a limited intervention, and correspogdight in
principle for the AIT to be cautious and expliciicaut what it
remits for redetermination.”

The principle explained DK (Serbia)was applied by the Court of Appeal ki
(Algeria) [2007] EWCA Civ 445. Again, there was only one dahsive judgment,
given by Carnwath LJ, with which the other membefsthe Court agreed. He
approved and adopted the above statement of SedlieyMukarkar, stating:

18. As Latham LJ noted, those comments had not hieen
subject of argument in that case, nor were thagnms adopted
by the other members of the court (of which | wag)o|l am
happy now to adopt them. They remind us that tlaeeetwo
distinct aspects to the new approach, equally itapbrOne is
efficiency, the other fairness. On the one hand, dpproach
gives effect to the policy objective "to streamlitiee overall
appellate process'.(DK para 4). On the other, the appellant
should not be subjected without good reason tosttess and
uncertainty of a new hearing on an issue on whiehhhs
succeeded. ...

It is significant that when he cited paragraph 2#he judgment of Latham LJ iDK
SerbiaCarnwath LJ added emphasis to the sentence tlaatkl italicised in the above
extract. With reference to the appeal before therC&arnwath LJ said:

23. On the second ground of appeal, it seems tdhatethe
answer is equally clear the other way. In the lighbK it was

in my view wrong for the Jordan panel to order resideration
of the whole case, including credibility. The apaetf's account
of his treatment by the GIA, and of his role asirgformer for

the police had been accepted by Mrs Kempton. Tinainig

had not been challenged on the request for receraidn, nor
had any new material or other exceptional circunts#a been
identified to justify reopening it. Had the guidanio DK been

available to the Jordan panel, | would have expkettem to
have taken steps to limit the issues on the remgao exclude
those not materially affected by the error of [&hough they
cannot of course be blamed for the failure, it wasetheless
(as InPE) an error of law.

There are cases in which the principl®ik (Serbia)is easy to apply. If, for example,
the Immigration Judge has applied an incorrectllegs to an issue of internal flight
or relocation, his findings on other aspects of ¢thse will be unaffected. But in the
present case, in my judgment, there are three measchy the principle is
inapplicable.
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30.

31.

32.

The first, and fundamental, reason is that it ispassible to identify “factual findings

which are unaffected by the error of law” made g &djudicator. The effect of the
decision of the Tribunal of 30 January 2006 wast ttiee hearing before the

adjudicator should not have taken place. All higliings and all his conclusions were
affected by his error. Hence the direction, in mgigment correctly given, that all

core issues, including credibility, should be residared afresh. The Tribunal
addressed this issue in paragraph 5 of the detatimmunder appeal, cited above. |
agree with the Tribunal’s reasoning and their caosicn.

The second reason is that the adjudicator did nitedy accept KJ's credibility. He

held that KJ had embellished his claim by contegpdhmat the LTTE had suspected
him of defecting. He thought that the claim that Heal suffered a rupture of his
stomach as a result of mistreatment by the arngs“teliable” than his other claims.
The effect of Miss Jegarajah’s submission is thdti& entitled to choose which
findings he adopts and which he rejects. But tiiecebf a tribunal decision must be
objectively ascertainable. In addition, to holdtttiee favourable credibility findings

made by the adjudicator were binding on a subsedquemigration Judge would

make the latter's task impossible. In order to ssdbe credibility of the disputed
claims of KJ, he would sensibly have to hear hidewe in the round. Yet he would
be bound to accept some of that evidence, evemfibind it to be incredible.

The third reason is that the point was not takdorbethe Tribunal made its decision
of 10 July 2006. As a result, the reconsideratimaction was in general terms, and
the reconsideration hearing was conducted on tresisb This objection is
compounded by the fact that the contention that Thbunal was bound by the
favourable findings of the adjudicator was not nered in the agreed statement of
reasons submitted to the Court of Appeal and tkerdior reconsideration made by
the Court of Appeal was itself in general terms.

Accordingly, 1 would reject this ground of appeal.

The application of Article 1F(c)

33.

Article 1F of the Refugee Convention is as follows:

“The provisions of this Convention shall not apgly any
person with respect to whom there are serious nsasor
considering that:

(a) he has committed a crime against peace, anwvae,cor a
crime against humanity, as defined in the inteomeati
instruments drawn up to make provision in respécuch
crimes;

(b) he has committed a serious non-political criowgside
the country of refuge prior to his admission tot tbauntry
as a refugee;

(c) he has been guilty of acts contrary to the pseg and
principles of the United Nations.”
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34.

35.

36.

37.

38.

The first question that arises in the present e¢sisevhat are “acts contrary to the
purposes and principles of the United Nations™ ktlear that acts of terrorism — in
particular the deliberate killing or injuring ofvdians in pursuit of political objects —
are such acts. The Tribunal in their decision uraggreal stated that acts contrary to
the purposes and principles of the United Natiaesret to be equated with acts of
terrorism. It is unnecessary for me to debate idg8e, because Mr Johnson did not
suggest that acts of a military nature committecabyndependence movement (such
as the LTTE) against the military forces of the gawnent are themselves acts
contrary to the purposes and principles of the é¢hilations. | do not think that they
are. Moreover, the Tribunal in its determinatiordenappeal seems to have accepted
that an armed campaign against the government watldonstitute acts contrary to
the purposes and principles of the United Nati&ias.present purposes it is necessary
to distinguish between terrorism and such acts.

| turn, therefore, to consider what must be shawrelation to the person in relation
to whom a question of the application of the exduslause arises. Certain points
are, | think, clear. First, the Convention may beleded even if the evidence
available does not establish positively that thespe in question committed a crime
against peace or one of the other crimes or aetttifted in paragraphs (a), (b) or (c):
it is sufficient if there are “serious reasons foonsidering” that he did so.
Nonetheless, the crimes and acts referred to bheer@bus, and the seriousness of the
reasons must correspond with the seriousness otrthees and acts in question.
Secondly, each of the paragraphs requires the mpadrgailt of the person in question:
paragraphs (a) and (b) refer to his having comahigierime of the nature described,
and paragraph (c) refers to his having committed aontrary to the purposes and
principles of the United Nations. It follows thaere membership of an organisation
that,among other activitiescommits such acts does not suffice to bring stedusion
into play. On the other hand, in my judgment a persho knowingly participates in
the planning or financing of a specified crime ot ar is otherwise a party to it, as a
conspirator or an aider or abettor, is as muchiygoil that crime or act as the person
who carries out the final deed.

Lastly, so far as paragraph (c) is concerned, itasmmon ground that acts of
terrorism, such as the deliberate killing of camis, are contrary to the purposes and
principles of the UN.

The application of Article 1F(c) will be straightieard in the case of an active
member of organisation that promotes its objectg by acts of terrorism. There will
almost certainly be serious reasons for considetiiag he has been guilty of acts
contrary to the purposes and principles of the ééhitiations.

However, the LTTE, during the period when KJ wamember, was not such an
organisation. It pursued its political ends in pgaytacts of terrorism and in part by
military action directed against the armed forcethe government of Sri Lanka. The
application of Article 1F(c) is less straightforwlan such a case. A person may join
such an organisation, because he agrees withlitcgloobjectives, and be willing to

participate in its military actions, but may notreg with and may not be willing to

participate in its terrorist activities. Of courdbge higher up in the organisation a
person is the more likely will be the inferencettha agrees with and promotes all of
its activities, including its terrorism. But it sa@e to me that a foot soldier in such an
organisation, who has not participated in actseafotism, and in particular has not
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39.

40.

participated in the murder or attempted murdernfians, has not been guilty of acts
contrary to the purposes and principles of the é¢hNations.

It remains to apply these principles to the cas&bfln my judgment, the Tribunal
failed to focus on the crucial question: were thergous reasons for considering that
he had personally been guilty of acts contraryh purposes and principles of the
United Nations? It found that KJ must have knowrt®terrorist activities, and so he
must. But in the crucial sentence of paragraph 6the determination they elided
knowledge and complicity. That sentence is:

“Having regard to these facts, and noting what Thi&unal
said inKK, that it was not necessary that acts contrarh¢o t
principles and purpose of the United Nations shdaderrorist
in nature; we conclude that the LTTE was engage@dts
contrary to the purpose and principles of the Whikations,
and that the appellant’'s membership and role wagptoit in
those acts such that he is excluded from the GeGewnaention
under Article 1F(c).”

As appears from the full citation above, the “factferred to were the terrorist acts
of the LTTE. The Tribunal failed to define what sathat were not terrorist in nature
were acts contrary to the purposes and principigeeoUnited Nations, and did not
identify any facts that constituted serious reasimnsconsidering that KJ had been
guilty of them. The word “complicit” is unenlighterg in this context. In my
judgment, the facts found by the Tribunal showed more than that he had
participated in military actions against the gowveemt, and did not constitute the
requisite serious reasons for considering thatautedeen guilty of acts contrary to the
purposes and principles of the United Nations. uMtdherefore allow his appeal on
this issue.

Risk from government forces

41.

42.

The Tribunal’'s rejection of KJ's account of his elgion by the army is lightly
reasoned. They gave essentially two reasons fectieg his account. The first was
that if, as he stated, he had admitted being a reewithe LTTE’s planning unit, it
was not credible that the army would have agreecklease him on payment of a
bribe. It is submitted that the Tribunal assumather than found, that his release was
approved by those in authority, whereas his desonpf it was consistent with his
release having been unauthorised and illicit. T$ign my judgment, a valid criticism
of the determination, as there is also of the neageen by the Tribunal for rejecting
the relevance of KJ's surgical scar.

The other reason given by the Tribunal for reject@d’s account is more difficult to
criticise. They rejected KJ’'s claim that a bribedHseen paid for his release by his
uncle. They said:

“... we do not believe the circumstances in whichdppellant
claimed a bribe was paid on his behalf. Under eross
examination the appellant was asked how his unate een
able to find him in the medical unit where he cladrhe had
been transferred. He said an offender told him &meh
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changed his account and said people living in ndweres he
was detained. He said his uncle would have bees tabfind
out from the agent. Given that the appellant claine have
been rounded up by the army in Vavuniya, we ardlena see
how people living in Colombo could possibly haveowm any
of the details of the appellant's claimed detentite found the
appellant's evidence as to how his uncle managdohdoout
where he was vague and totally unpersuasive. Wenato
believe the circumstances of this detention: waaldbelieve it
ever happened.”

This reasoning is unimpeachable. Since the allguegment of a bribe was the
precursor to and the prerequisite of KJ's releasdollows that the Tribunal's

rejection of KJ's detention by the army is simiyadupportable. It follows that the
Tribunal's assessment of risk from government feroa return is not defective. |
would reject this part of KJ's appeal.

Risk from the LTTE

44,

45.

46.

| emphasise that the determination under appeaiepesl the country guidance
determination of the TribunaAN & SS (Tamils — risk?) Sri Lanka C{2008]
UKAIT 00063. Hence the absence of any referengeitothe determination. | record
that Mr Johnson abandoned the contention that wvKlld otherwise be at risk from
the LTTE, there would be adequate government ptioteagainst that risk.

The contention of the Secretary of State is sttéogivard. The Tribunal found that
KJ was a deserter, i.e., someone who had left TiEEL As such, he was not in a
category held to be at risk in the then currentntiguguidance determination &S
(Sri Lanka)[2004] UKIAT 00297 relating to risk to returned Tasnfrom the LTTE.
In that case, the Tribunal stated, at [59]:

... What the careful analysis made by Miss Richardarty

demonstrates is that those who are reasonablyy liteelbe
targeted [by the LTTE] have a high profile whichkesa them
particularly likely to be the object of LTTE repas. The
analysis demonstrates that prominent present arsp@gporters
of Tamil political parties which have aligned thestves with
the government against the LTTE, LTTE defectorstipaarly

those who have then aligned themselves with thd_&mnkan
army military intelligence units) and, more recgntthose
closely associated with the internal LTTE schisns@gporters
of Colonel Karuna, are at potential risk of beiaggeted.

This passage was cited by the Tribunal in parag@&plof its determination under
appeal.

“Defectors”, in this context, means former memhsrthe LTTE who have, to use the
words of the Tribunal irPS “aligned themselves” with the opposition, rathearth
mere deserters. In paragraph 73 of the determmatizder appeal the Tribunal
“noted” section 10 of the Country of Origin GuidanReport current at the date of the
determination under appeal. Paragraph 10.29, bidtie Tribunal in paragraph 74 of
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47.

48.

49.

50.

51.

their determination refers to the LTTE’s politicgdyponentdbeing classified by them
as “traitors”. The report of Human Rights Watchediin paragraph 10.32 of the
COIR, refers to the LTTE being implicated in mohart 200 targeted killings since
the start of the ceasefire in 2002 “mostly of Tamiewed as being political
opponents

As | have said, mere deserters, i.e., those whe heft’/the LTTE but not joined the
government or other opposition, are not within ¢agegories held iPSto be at risk
from the LTTE. In paragraph 80 of their determioatiunder appeal, the Tribunal
stated that it was possible that the LTTE thoudfat tJ was a deserter, and in
paragraph 93 they stated that there was a reathi&kKJ fell into the category @t
deserter As such, he would not be at risk aslefector Similarly, in paragraph 87
they said that “there is a real risk that the LTWauld realise that he was someone
who had fled the organisation all those years addius the Secretary of State
contends that the Tribunal erred in law by misapgjythe country guidance in that
case: they confused deserters with defectors.

Miss Jegarajah submitted that the finding of thédmal was supportable. The
evidence of Dr Smith, to which the Tribunal refekrevas that KJ would be suspected
of being a defector or a traitor, and it was tlaswthich the Tribunal referred in
paragraph 93 of its determination.

My difficulty with this submission is that Dr Smitbased his opinion on his
acceptance of KJ's account of his having been stspgey the LTTE as a defector
and detained by them. He said, in paragraph 6@sakport of 26 June 2006:

“It is highly likely that the Appellant is regised on [the
LTTE’s] electronic database as a defector or asra#ot
because he escaped from detention. As such, hisruights
and civil liberties would, at the very least, bdnarable form
the LTTE on return to Sri Lanka.”

But KJ's account was rejected by the Tribunal.oltdws, in my judgment, that the
Tribunal had no basis for treating KJ as a suspledtéector or traitor rather than as a
deserter.

Indeed, as Mr Johnson pointed out, KJ's profilena dissimilar from that of the
appellant inLP (Sri Lanka)[2007] UKIAT 00076, of whom the Tribunal in that
determination stated:

“228. .... We find however, given his profile, as aeds the
LTTE, then if he were able to locate himself in @abo there
is nothing in that profile that would suggest d resk to him of
serious harm at the hands of the LTTE.”

The Tribunal in the present case in paragraph 9Beaf determination purported to
take into accountP, but reached a different conclusion without expleg any
distinction.

It follows that | accept Mr Johnson’s submissiomttithe Tribunal conflated the
situation of a suspected deserter on return td_&nka and that of a suspected or
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actual defector. | would, therefore, allow the S¢mry of State’s appeal and remit the
determination in relation to risk from the LTTE faonsideration by a freshly
constituted tribunal.

Lord Justice Dyson

52. | agree.

Lord Justice Waller.

53. lalso agree.



