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REASONS FOR JUDGMENT AND JUDGMENT
[1] This is an application for judicial riew of the Opinion of the Minister

pursuant to paragraph 115(2)(b) of themigration and Refugee Protection AStC.
2001, c. 27 (the Act), that the applicant, a Cotieenrefugee, should not be allowed
to remain in Canada because:

1. he is inadmissible on grountisrganized criminality;

2. the nature and severity of acimmitted justify refoulement under the
Act; and



3. the applicant’'s removal woulat subject him to a substantial risk of
torture, cruel or unusual punishment or persecution

[2] This application raises for the firamé serious questions of general
importance with respect to the refoulement or remhdom Canada of refugees who
have been found to be persons inadmissible on geoohorganized criminality.

BACKGROUND

[3] The applicant is a 32 year-old citizeinSri Lanka. He came to Canada in
August 1994 and applied for refugee status, whiels granted in March 1995. He
became a permanent resident of Canada in March 1997

[4] On August 24, 2001, the applicant beeahe subject of a report under the
former Immigration Act R.S.C. 1985, c. I-2 (the former Act), which abegthat he
was inadmissible to Canada on grounds of organaadinality, namely being a
member of the A.K. Kannan Tamil gang.

[5] On October 18, 2001, the applicant \wagsted and detained based on the
danger he represented to the public if releasedJ@e 8, 2003, the Immigration
Division of the Immigration and Refugee Board (Bward) ordered that the applicant
be released on terms and conditions. However, dbaision was quashed by Mr.
Justice John O’Keefe on December 17, 200€amada (Minister of Citizenship and
Immigration) v. Nagalingan2004 FC 1757.

[6] On May 28, 2003, the Board found theplagant to be inadmissible to

Canada for organized criminality under paragrap(iL&) of the Act. The Board

ordered that the applicant be deported. On Octbbe2004, Madam Justice Elizabeth
Heneghan dismissed the applicant's applicationjddicial review of the Board’s

decision concerning his inadmissibilityNagalingam v. Canada (Minister of
Citizenship and Immigration004 FC 1397.

[7] On July 5, 2003, the respondent sermetice on the applicant that a
determination would be made under paragraph 115(2f(the Act as to whether he
should not be allowed to remain in Canada basdte@nature and severity of the acts
committed. The applicant provided submissions avide@ce under cover letters
dated August 8, 2003 and November 11, 2003.

[8] On July 20, 2004, the respondent st applicant a document titled
“Request for Minister’'s Opinion” dated July 13, 200rhe applicant was invited to
provide further submissions on the material disstiosThe applicant provided further
submissions and evidence on August 3, 2004.

THE DECISION UNDER REVIEW

[9] On October 4, 2005, the respondentadsthe Opinion of the Minister
pursuant to paragraph 115(2)(b). The Minister ficsinsidered “the nature and
severity of the acts committed”, and then asseisedpplicant’s risk of torture or to
cruel or unusual treatment or punishment or petssguas the Federal Court of
Appeal recognized inRagupathy v. Canada (Minister of Citizenship and



Immigration) 2006 FCA 151 at paragraphs 16-19, is requirectuusdction 7 of the
Charter.

[10] In his opinion, the Minister found thaktlpplicant was a member of the A K.
Kannan gang and involved in its criminal activitiete found that the gang had been
involved in significant and serious criminal actyvagainst civilians and a rival VVT
gang. These activities included murder, attemptedrder, human trafficking,
extortion, drug trafficking, credit card fraud, viak fraud, weapons trafficking,
robbery, kidnapping, and the intimidation of witees in criminal proceedings.

[11] The Opinion of the Minister pursuant torggraph 115(2)(b) of the Act
detailed criminal convictions, criminal charges dondcurrence reports” with respect
to the applicant. The information included:

1. three criminal convictions, two of whigesulted in imprisonment
for short periods of time;

2. criminal charges for being in possassi a meat cleaver and
concealment of the weapon (the meat cleaver), idétion of witnesses
from testifying in criminal proceedings, and assaard

3. being shot at five times following klisparture from a correctional
institution and the applicant’s vehicle being firadon while his spouse
and child were in the car.

[12] The Minister referred specifically to taets committed by A.K. Kannan gang.
The Minister stated as a fact that the A.K. Kanmmamg has been involved in
significant and serious criminal activity includinglence. The opinion quotes from a
Toronto Police report which states that the A.KnKan gang, and a rival gang, “are
involved in criminal acts including murders, attdegp murders, serious assaults,
extortions, kidnappings, frauds, drugs and weapidfences”. At paragraph 16, the
Minister’s Opinion stated:

In terms of the nature and severity of the acts
committed, the evidence shows the existence of fact
supporting Mr. Nagalingam’s membership in and
involvement in the criminal activities of the A.K.
Kannan, the fact that Tamil gangs, including th&.A.
Kannan, pose a unique and pressing threat to Camadi
society, and the fact that the A.K. Kannan has been
involved in significant and serious criminal actyvi
against civilians and a rival gang (i.e. the VVT),
including violence.

[13] The Minister concluded that the nature gederity of the acts committed by
the applicant's gang were “serious and significaatid that the applicant’s risk of
harm upon return to Sri Lanka was a mere posgibilihe Minister further considered
the applicant’'s humanitarian and compassionate ideraions, including the

presence of his common-law spouse, Canadian balch axd other family members



in Canada. The Minister concluded that, given tthet applicant did not face a

substantial risk of torture, a risk to life or akiof cruel and unusual treatment or
punishment, and that the applicant’'s humanitariah @mpassionate considerations
did not warrant favourable consideration, the retand severity of the acts

committed were determinative and, as such, theiagylshould not be allowed to

remain in Canada.

PROCEDURAL HISTORY

[14] On October 25, 2005, the applicant filads tapplication for leave and judicial
review contesting the Minister's opinion. On Novesnkl6, 2005, the applicant
applied for a stay of the execution of his remowaler, which was scheduled to be
executed on December 5, 2005.

[15] On December 2, 2005, Madam Justice Eledbewson issued a decision
dismissing the stay motion. Dawson J. found thatehwas a serious issue concerning
whether the Minister properly considered the phrése nature and severity of acts
committed” in paragraph 115(2)(b). However, Dawsofound that the evidence did
not establish that the applicant would face irrapbe harm if removed to Sri Lanka.

[16] The applicant brought a second motionad@tay on December 4, 2005 before
the Ontario Superior Court of Justice. On DecentheR005, Mr. Justice Wilson
issued a decision concluding that the Court shodither assume jurisdiction nor
grant the injunctive relief sought by the applicartie respondents’ cross motion for a
permanent stay of the proceedings was granted.appécant was removed from
Canada the same day.

ISSUES
[17] This application raises the following issu

1. Did the Minister err in concind that the applicant's removal to Sri
Lanka would not expose him to a substantial ristodiure or a risk to life or to cruel
and unusual treatment or punishment?

2. If, in the preparation of aniropn under paragraph 115(2)(b), the
Minister finds that a refugee who is inadmissibtegoounds of organized criminality
does not face a risk of persecution, torture, camel unusual punishment or treatment
upon return to his country of origin, does suchiralihg render unnecessary the
Minister’s consideration of the “nature and sewerdf acts committed” under
paragraph 115(2)(b)?

3. Did the Minister err in integbing paragraph 115(2)(b) by considering
the “nature and severity of the acts committed” thg criminal organization as
opposed to the applicant personally?

4. Did the Minister err in failingp consider the applicant’s risk of
persecution?



5. Does paragraph 115(2)(b) tanget-citizens in a manner that is contrary
to section 7 of th€anadian Charter of Rights and Freeddms

STANDARD OF REVIEW

[18] With respect to factual findings, the Miter is entitled to considerable
deference in light of his relative expertise iness$ng risk of harm and the severity of
acts committed. As the Supreme Court of Canadaiheébdiresh v. Canada (Minister
of Citizenship and Immigration)2002] 1 S.C.R. 3 at paragraph 41, the Court kshou
not reweigh the factors considered by the Minigti@vided that the decision is not
patently unreasonable. The Court’s determinatiothefstandard of review i&uresh
was based on the danger opinion provisions undegpaph 53(1)(b) of the former
Act. The same level of deference should apply tdirister’s opinion issued under
section 115 of the current Acthanabalasingham v. Canada (Minister of Citizenship
and Immigration) 2005 FC 172;Dadar v. Canada (Minister of Citizenship and
Immigration) 2004 FC 1381;Fabian v. Canada (Minister of Citizenship and
Immigration) 2003 FC 1527.

[19] With respect to questions of law, the MiBr enjoys no expertise relative to
the reviewing Court, and a standard of correctappdies.

RELEVANT LEGISLATION

[20] The legislation relevant to this applicetiis as follows:

1. Canadian Charter of Rights and Freedgnfart | of theConstitution Act,
1982 being Schedule B to ti@anada Act 1982U.K.), 1982, c. 11;

2. Immigration and Refugee Protection AStC. 2001, c. 27; and

3. Immigration ActR.S.C. 1985, c. I-2.

[21] The key provision of this legislation aections 37 and 115 of the Act, which
provide as follows:

Organized criminality Activités de criminalité organisée

37.(1) A permanent resident or a foreign37.(1) Emportent interdiction de
national is inadmissible on grounds of territoire pour criminalité organisée les
organized criminality for faits suivants :

(a) being a member of an organization a) étre membre d’'une organisation dont il
that is believed on reasonable grounds tg a des motifs raisonnables de croire

be or to have been engaged in activity qu’elle se livre ou s’est livrée a des

that is part of a pattern of criminal activités faisant partie d’'un plan

activity planned and organized by a d’activités criminelles organisées par
number of persons acting in concert in plusieurs personnes agissant de concert
furtherance of the commission of an en vue de la perpétration d’'une infraction
offence punishable under an Act of a une loi fédérale punissable par mise en
Parliament by way of indictment, or in accusation ou de la perpétration, hors du



furtherance of the commission of an Canada, d’une infraction qui, commise au
offence outside Canada that, if committe@anada, constituerait une telle infraction,
in Canada, would constitute such an  ou se livrer a des activités faisant partie
offence, or engaging in activity thatis  d’un tel plan;
part of such a pattern; or

b) se livrer, dans le cadre de la criminalité
(b) engaging, in the context of transnationale, a des activités telles le
transnational crime, in activities such aspassage de clandestins, le trafic de
people smuggling, trafficking in persons personnes ou le recyclage des produits de

or money laundering. la criminalité.

Application Application

(2) The following provisions govern (2) Les dispositions suivantes régissent
subsection (1): I'application du paragraphe (1) :

(a) subsection (1) does not apply in the a) les faits visés n’emportent pas

case of a permanent resident or a foreigmterdiction de territoire pour le résident

national who satisfies the Minister that permanent ou I'étranger qui convainc le

their presence in Canada would not be ministre que sa présence au Canada ne

detrimental to the national interest; and serait nullement préjudiciable a I'intérét
national;

(b) paragraph (1)(a) does not lead to a

determination of inadmissibility by b) les faits visés a l'alinéa (1)a)

reason only of the fact that the permanentemportent pas interdiction de territoire

resident or foreign national entered pour la seule raison que le résident

Canada with the assistance of a person permanent ou |'étranger est entré au

who is involved in organized criminal  Canada en ayant recours a une personne

activity. qui se livre aux activités qui y sont visees.

[..] [..]

Protection Principe

115.(1) A protected person or a person 115.(1) Ne peut étre renvoyée dans un
who is recognized as a Convention pays ou elle risque la persécution du fait
refugee by another country to which the de sa race, de sa religion, de sa

person may be returned shall not be  nationalité, de son appartenance a un
removed from Canada to a country whemgroupe social ou de ses opinions

they would be at risk of persecution for politiques, la torture ou des traitements ou
reasons of race, religion, nationality,  peines cruels et inusités, la personne
membership in a particular social group protégée ou la personne dont il est statué
or political opinion or at risk of torture or que la qualité de réfugié lui a été

cruel and unusual treatment or reconnue par un autre pays vers lequel



punishment. elle peut étre renvoyée.
Exceptions Exclusion

(2) Subsection (1) does not apply in the (2) Le paragraphe (1) ne s’applique pas a
case of a person I'interdit de territoire :

(@) who is inadmissible on grounds of a) pour grande criminalité qui, selon le
serious criminality and who constitutes, ministre, constitue un danger pour le
in the opinion of the Minister, a danger t@ublic au Canada,;
the public in Canada; or

b) pour raison de sécurité ou pour

(b) who is inadmissible on grounds ofatteinte aux droits humains ou

security, violating human or internationainternationaux ou criminalité organisée si,
rights or organized criminality if, in the selon le ministre, il ne devrait pas étre
opinion of the Minister, the person shouldrésent au Canada en raison soit de la
not be allowed to remain in Canada on nature et de la gravité de ses actes passes,
the basis of the nature and severity of adsit du danger qu’il constitue pour la
committed or of danger to the security osécurité du Canada.
Canada.

ANALYSIS

Preliminary issue  Affidavit of Professor Rudramoorthy Cheran

[22] At the outset of the hearing, the partiesde submissions with respect to an
affidavit sworn by Professor Rudramoorthy Cheras.| Mdicated at the hearing, this
affidavit is not relevant to the arguments undetisa 7 of the Charter or with respect
to the removal of the applicant under paragraph2){§5) of the Act. It became clear
during the course of the hearing that there walingtin this affidavit upon which the
applicant sought to rely. Accordingly, the admiggibof this affidavit became a non-
issue.

Issue No. 1 Did the Minister err in concluding that the &pant's removal to Sri
Lanka would not expose him to a substantial riskodiure or a risk to
life or to cruel and unusual treatment or punisht®en

[23] The applicant argues that the Ministeroiged or misinterpreted the evidence
relating to the risk faced by the applicant in Bainka. In particular, the applicant
argues that the Minister:

a. failed to give any weight teethinding of the Convention Refugee
Determination Division (CRDD) that the applicanai€onvention refugee;

b. misinterpreted and selectivelgd the 2003 and 2004 US Department of
State Country Reports for Sri Lanka;

C. relied on irrelevant evidence;



d. ignored or misinterpreted thpplacant’s personal circumstances and
personal risk upon return to Sri Lanka; and

e. ignored relevant portions af #vidence submitted by the applicant on
November 11, 2003 and August 3, 2004.

a. Did the Minister fail to give weight tike CRDD'’s finding that the applicant is
a Convention refugee?

[24] With respect to the applicant’s first offjen, the Minister specifically
considered the applicant’s status as a refugearagpph 39 of his Opinion:

| note that Mr. Nagalingam left Sri Lanka in 1984me

ten years ago when he was 21 years of age. | @grtai
acknowledge that Mr. Nagalingam was found to be a
Convention refugee by the CRDDhowever, this
decision was rendered in 1995, some ten yearslago.
my view, conditions in Sri Lanka are vastly diffete
than when Mr. Nagalingam left that country for Cdaa

in 1994, and when he was found to be a Convention
refugee in 1995. In my view, the conditions in Sri
Lanka today demonstrate a change of circumstarges a
outlined on page 3 of Mr. Nagalingam’s lawyer’'sdet
dated August 3, 2004 in that they are “significant”

[Emphasis added]

[25] It cannot be said that the Minister failedgive any weight to the CRDD'’s
determination. The Minister acknowledged the apylis refugee status. However,
as the Minister's Opinion states, having Conventi@iugee status does not
conclusively determine the issue of whether thera substantial risk of torture or
persecution several years after the refugee sggranted. The Minister reviewed the
available evidence to determine whether the curcennhtry conditions in Sri Lanka
gave rise to a present substantial risk of harmcldarly explained the reasons why
he chose not to rely on the CRDD’s determinatiordenten years earlier. As the
Court held inCamara v. Canada (Minister of Citizenship and Immaiign), 2006 FC
168, the fact that the CRDD considered a persobetat risk in the past does not
establish that he is still at risk several yearsh@ future. Accordingly, there is no
merit to the applicant’'s objection that the Minrstailed to give weight to the
CRDD'’s determination.

b. Did the Minister ignore relevant evidefic

[26] The applicant argues that the Ministeroiggd relevant evidence contained
within the 2003 and 2004 US Department of StateniguReports for Sri Lanka. In
particular, the applicant argues that the Ministgrored several findings including
those that the “military and police reportedly tweid, killed and raped detainees”, the



state conducted “arbitrary arrests”, and that tA@E committed “serious human
rights abuses”.

[27] At pages 12 to 17 of the Opinion, the Mier provides a summary of the
relevant information contained within the U.S. Depeent of State Country Reports
for 2003 and 2004. It is true that the Minister dwt repeat in his Opinion all of the
evidence available to him in these reports. HoweVveam not persuaded that the
Minister ignored relevant evidence.

[28] The evidence before the Minister was vdhoos and it would be
unreasonable to require that he address or quot@retensively from each portion
of each piece of evidence that was before him. déot find that the Minister was
unduly selective in his consideration of the evienWithin paragraph 40 of his
opinion, the Minister identified the salient pointisat have been raised by the
applicant: he referred on page 13 to the fact ‘ttint military and police reportedly
tortured, killed and raped detainees.” He acknogeeldthe reports of arbitrary arrest
within the same summary. He also noted that “Vioéeagainst religious minorities
increased, and institutionalized ethnic discrimimatagainst Tamils remained a
problem” and that “The LTTE continued to commitisas human rights abuses.”
Contrary to the applicant’'s submission, the Minist®©pinion includes a thorough
review of the evidence including the facts whicé #pplicant argues were ignored by
the Minister. The applicant’s challenge to the Miar’s factual findings on the basis
that he ignored relevant evidence cannot succdesetelore the factual findings of the
Minister are not patently unreasonable on the lhaishe ignored relevant evidence.

C. Did the Minister rely on irrelevant egitte?

[29] The applicant argues that the Ministeriegtl on irrelevant evidence,
categorized by the applicant as follows: (i) evikenregarding the relative
peacefulness of recent elections; (ii) public pedit statements in support of the peace
process; and (i) a European Court decision figdithat in the “particular
circumstances of [that] case” it had not been distadd that the individual, a Tamil
male, would face substantial risk of torture in [Sanka, to support his conclusion that
the applicant would not be at risk if returned.

[30] Evidence relating to recent elections ahe peace process, while not
determinative of current conditions in a countrytbe risk faced by a particular
applicant if returned to that country, is relevemthe Minister’s factual inquiry. With
respect to the Minister’s reference to the judgnadrthe European Court of Human
Rights in Thampibillai v. The Netherlanddt would not be appropriate for the
Minister to base his conclusion regarding the ajaypli's risk of torture if returned to
Sri Lanka on this decision. However, it is cleaonfr the Minister's reasons for
decision that his reference to the European Cojutigment was simplgbiter. | do
not agree that the Minister's decision is patenthreasonable on account of the
Minister’s consideration of any of the evidenceniifeed by the applicant. The
applicant’s challenge on this basis must fail.



d. Did the Minister ignore or misinterpthe applicant’s personal circumstances
and personal risk upon return to Sri Lanka?

[31] The applicant argues that the Ministeroiged or misinterpreted the evidence
regarding the applicant’s personal circumstanceksarsonal risk if returned to Sri

Lanka. Specifically, the applicant argues that Mimister misconstrued evidence
relating to the public allegations about the amulic his connection to the A.K.

Kannan gang, and A.K. Kannan’s alleged connectmrthe LTTE. Instead, the

applicant argues, the Minister relied selectivelyewidence supporting the conclusion
that Tamil returnees are generally not at riskrin_&nka.

[32] The applicant’s objection on this grouradates to the Minister’s treatment of
evidence as described in paragraph 45 of his Opinio

Much concern has been expressed over the treatment
that would be accorded to returning deportees. In
particular, Mr. Nagalingam has indicated that assalt

of his being associated with the A.K. Kannan gang
which is associated with the LTTE, he expects to be
targeted for adverse treatment should he be retume
Sri_Lanka. In connection with this fear, | take
cognizance of the material from the Research
Directorate of the [Board] dated August 5, 2003 [...]
indicating that in fact this is not the case forgo&s
returning in possession of the necessary documemtat
— which would be the situation for Mr. Nagalingam.
quote as follows: “To the best of our knowledge,
allegations that returnees to Sri Lanka, i.e. degsr
and failed asylum seekers, are tortured on retsira i
complete fabrication. There is a well established
procedure for dealing with returnees, which we have
discussed on several occasions with senior levelfs]
the Ministry of Interior. Although standard proceéus

for deportees to be routinely referred to the Aitpo
Division of the Criminal Investigation Division (D)

for interview on return, in our experience there ao
arbitrary detentions without due process, and ceyta
no torture._Returnees who do not have pending tarres
warrants or active charges in Sri Lanka are simply
released. Further “Some deportees are questioned for a
short period and then allowed to leave the airpmhters

are not questioned at all’ — this was information
received from the United Nations High Commissioner
for Refugees in Sri Lanka. That article also resdal
that the Swiss government operated a “safe house” t
assist returnees in become re-integrated into &rka —
however, this house was closed due to a lack aof Aise
review of the material before me does not indi¢hsg

an arrest warrant for Mr. Nagalingam exists in Sri




Lanka or that he would be of any overriding intéites
Sri Lankan authoritieq...]

[Emphasis added]

[33] As the excerpt above indicates, the Meristonsidered information generally
applicable to Tamil returnees but also applied thi®rmation to the particular
circumstances of the applicant. Nothing in my rewviaf the evidence indicates that
the Minister’'s treatment of the evidence was undwhective or capricious. Based on
the evidence available to the Minister, | concltii it was open to Minister to make
the factual findings he did with respect to thelmapt's personal circumstances and
risk upon return to Sri Lanka.

[34] The applicant also referred the Court he submissions and evidence he
provided to the Minister on August 8, 2003. At thiate, the applicant stated that he
was not a member of the A.K. Kannan group and tihetpublic allegations of his
membership put him at risk in the event that he wetsrned to Sri Lanka. At
paragraphs 16 and 17 of his opinion, the MinistiElrasses the evidence establishing
the applicant’'s membership and involvement in thi€. Aannan gang. This evidence
includes a recorded and transcribed conversatidwele® police officers and an
informant identifying the applicant as a membertte# gang, the Board’s previous
decision concluding that the applicant was a membad the Federal Court
judgement which upheld the Board’'s decision on diadlireview. The Minister’s
Opinion thoroughly sets out his reasons for prefgrcertain portions of evidence to
others where conflicts existed. It was open toNleister to accept, reject and weigh
the evidence before him. Upon reviewing the eviéenefore the Minister, | cannot
conclude that his treatment of the evidence wasnplgtunreasonable.

e. Did the Minister ignore relevant porsoaf the evidence submitted by the
applicant on November 11, 2003 and August 3, 2004?

[35] The applicant argues that the Ministeroigad “the majority of the human
rights evidence put before him by counsel on Nowembl, 2003 and August 3,
2004”. The respondents submit that decision-makezspresumed to have weighed
and considered all of the evidence before themsgrilee contrary is shown and that
the applicant has provided no evidence to rebatghesumption.

[36] The evidence submitted by the applicargnsyclopaedic in its scope. In the
one-page cover letter dated November 11, 2003apipiicant’s counsel summarized
the 30 attached pages of attached information | kswis:

As you can see from the attached documentary
evidence, the situation in Sri Lanka is very gralke
president of Sri Lanka has suspended the Parliament
and taken control of key areas of the governmdm: t
Ministry of Defence, the Ministry of Interior andhe
Ministry of Mass Communications. The President, Ms.
Chandrika Kumaratunga, has also declared a state of



emergency. This has put on hold and seriously
jeopardized the peace process in Sri Lanka. Theepte
situation, together with the evidence before you of
ongoing harassment, persecution, mistreatment and
torture of Tamils shows that Mr. Nagalingam isiakr

of persecution, torture, cruel and inhumane treatme
and punishment, and risk to his life if he is ratd to

Sri Lanka.

[37] The attachments consisted of internet neaviicles obtained from
Tamilnet.com and range in date from November 232000November 6, 2003. The
attachments to the applicant’s counsel’s letteedi@&ugust 3, 2004 include 307 pages
of reports and news articles ranging in date frarkary 2001 to August 2004.

[38] The Minister states at paragraph 38 of®énion:

| have carefully reviewed the entirety of the miatein
this case and | find that there is insufficientd&rice to
support a finding that it is more likely than nbat Mr.
Nagalingam faces a substantial risk of torturea oisk
to life or to cruel and unusual treatment or pumisht.

[39] The determination of an individual's risk return to a particular country is
largely a fact-driven inquiry. It requires consigiéon of the human rights record of
the country and the personal risk faced by an eppli These issues are generally
outside the realm of expertise of reviewing couttsam not persuaded by the
applicant’'s suggestion that the Minister ignored iomproperly considered the
evidence before him. Failing such an error, itas the role of this Court to interfere
with the factual conclusions reached by the Mimjsteor is it appropriate for the
Court to re-weigh the evidence before the Ministére issues raised by the applicant
do not demonstrate that the Minister's conclusioamely that the applicant would
not face a substantial risk of torture or a riskif® or to cruel and unusual treatment
or punishment, was patently unreasonable.

Issue No. 2 If, in the preparation of an opinion under gmeph 115(2)(b), the
Minister finds that a refugee who is inadmissible grounds of
organized criminality does not face a risk of peuti®n, torture, cruel
and unusual punishment or treatment upon returhigocountry of
origin, does such a finding render unnecessary RKhaister’s
consideration of the “nature and severity of aammitted” under
paragraph 115(2)(b)?

[40] Having determined that the Minister’'s fing—namely that the applicant does
not face a risk of harm upon removal to Sri Lankas not patently unreasonable, the
Court must consider whether the non-existenceséfmakes unnecessary an analysis



of the nature and severity of acts committed byayelicant under subsection 115(2)
of the Act.

[41] InAlmrei v. Canada (Minister of Citizenship and Imnaigpn), 2005 FC 355,
Justice Blanchard set out the analysis requirechw$guing a danger opinion under
paragraph 115(2)(b) at paragraph 36:

36  Subsection 115(2) of the IRPA requires that
Applicant initially establish that there are sulpsia
grounds upon which to believe that, if removed ya&s

he would be at risk of persecution on a Convention
ground or at risk of torture, death, or cruel ousuml
treatment or punishment. If the risk is not estdi#d,
there is no need to pursue the analysis since the
applicant is not entitled to the protection affaidey
subsection 115(1) of the IRPAThis risk must be
assessed on grounds that go beyond "mere theory" or
"suspicion” but something less than "highly proleabl
This risk of torture must be "personal and presernite
threshold to be met has been recast by asking eheth
refoulement will expose a person to a "seriousX ab
torture. See Suresh (Court of Appeal), at paragraph
150-152.

[Emphasis added]

[42] Almrei dealt with a risk of torture and an applicant iméskible on security
grounds. Nevertheless, the same two-step analgeigdds also apply in the case of a
person who is inadmissible on grounds of organzedinality.

[43] Since the Minister reasonably concludeat tthere was no risk of harm, the
non-refoulement provisions under subsection 115{&) not apply. There was
accordingly no need to “balance” competing inteyestder subsection 115(2).

[44] InRagupathy v. Canada (Minister of Citizenship andhigration), 2006 FCA
151, the Federal Court of Appeal considered whetherMinister was required to
consider the danger posed by an individual inadbiessson grounds of serious
criminality beforeassessing the risk of harm upon his return. Aagaaphs 31 and
32, Evans J.A., writing for the Court, stated:

For the reasons given above, | agree that, sificeliag

that a protected person is a danger to the public b
virtue of his criminality is a prerequisite of rewa, this

Is a logical starting point in a delegate’s analysior,
without a positive opinion on this issue, the dates
inquiry must end, because the person cannot be
deported. Proceeding in this manner also avoids the
possibility that the delegate will assess whether a



protected person is a “danger to the public” byimgv
regard to the risk of persecution.

However, neither the text of the IRPA, nor the
jurisprudence dictates as a matter of law in whideo
the Minister's delegate’s reasons must deal with th
various elements of a “danger opinion”. To my mind,
this is more a matter of elegance than substande an
does not rise to the level of a legal requirement,
especially given the degree of discretion entrugted
delegates in the formulation of their opinion. Iny m
respectful opinion, the preferred ordering is remjuired
either for a protected person to understand theshafsa
delegate’s opinion, or for a court to determine thbe
the delegate had committed reviewable error in
performing the legal tasks entrusted to her.

[45] The Court of Appeal stated that the coesation of the danger posed by an
individual was a logical starting point becausesijtin effect, thesine qua norof
deportation. The flip side of this coin, howeverthat a risk of harm upon deportation
is thesine qua norof the prohibition against refoulement. Ragupathy above, the
Minister found that there was a high level of dangethe public and a small chance
that the applicant would be persecuted or tortifred was returned to Sri Lanka.

[46] In this case, the Minister first assesdbd nature and severity of acts
committed. He then assessed the risk of harm upmioval as non-existent. If he had
reversed the order, as would be permitted umbBgupathy the assessment of the
nature and severity of acts committed would havenhennecessary since subsection
115(1) would not apply.

[47] On judicial review, therefore, only if thilinister's conclusion that the

applicant did not face a risk of harm is found &ogdatently unreasonable should it be
necessary to review the Minister's assessment efniture and severity of acts
committed and the balancing of that assessmenmsigéine risk of harm upon

removal.

Is the Court’s interpretation of section 115 cotesiswith theRefugee Conventi@n

[48] In concluding that the prohibition agaimsetoulement does not apply where
the Minister has determined an inadmissible refudpss not face a risk of harm upon
removal, the Court is also guided by the text ef@onvention Relating to the Status
of RefugeesjJuly 28, 1951, [1969] Can. T.S. No. 6 (the Conwati which is the
international law source for the prohibition agairefoulement. Paragraph 3(3)(f) of
the Act directs that the Act “is to be construed applied in a manner that complies
with international human rights instruments to whi€anada is signatory.” In
interpreting paragraph 3(3)(f), the Federal CodrAppeal stated irbe Guzman v.
Canada (Minister of Citizenship and Immigratip@P05 FCA 436, at paragraph 87:

187 Paragraph 3(3)(f) should be interpreted intligh
the modern developments in courts' use of intesnati



human rights law as interpretative aids. Thus, tikeer
statutes, IRPA must be interpreted and applied in a
manner that complies with "international human tsgh
instruments to which Canada is signatory" that are
binding because they do not require ratification or
Canada has signed and ratified them. [...] Thus, a
legally binding international human rights instrurhé&
which Canada is signatory is determinative of how
IRPA must be interpreted and applied, in the abs@fc

a contrary leqislative intention.

[Emphasis added]

[49] Canada acceded to the Convention on Jyn#989. The Convention is
therefore legally binding on Canada under inteomati law. Article 33(1) of the
Convention provides that:

No Contracting State shall expel or return (“reétl) a
refugee in any manner whatsoever to the frontiérs o
territories where his life or freedom would be tisned

on account of his race, religion, nationality, memnsghip

of a particular social group or political opinion.

[Emphasis added]

[50] The applicant is a refugee. If he werelowger a refugee, the Respondent
could remove him from Canada based on his inadmilisgion grounds of organized
criminality. However, the applicant’'s refugee statalone does not prevent his
removal. The Convention qualifies the prohibitiogaest refoulement as applying
only to refugees whose life or freedom would besditened on identified grounds.
The Minister has chosen to remove the applicaneusdction 115 of the Act. This
gave the applicant an opportunity to know the @gEnst him and an opportunity to
respond before he was deported. Because there tisreat to the applicant’s life or
freedom on the grounds identified upon return toL&nka, returning the applicant
does not, in my view, violate Article 33(1) of t@®nvention.

[51] Since the Minister's assessment that {h@ieant did not face a risk of harm
upon removal was not patently unreasonable, theaireng issues are not
determinative.

Issue No. 3 Did the Minister err in interpreting paragrapb5(2)(b) by considering
the “nature and severity of the acts committed” the criminal
organization, as opposed to the applicant persghall



[52] In light of my conclusion above, it is noécessary to consider this second
issue. | offer the following analysis, however tihe event | am wrong regarding the
first issue or in concluding that the finding of nek upon return to Sri Lanka is
determinative. The Minister's Opinion, after reviag the evidence, is set out at
paragraph 29 of the Opinion:

Following from the evidence noted above, including
Mr. Nagalingam’s membership and involvement in the
A.K. Kannan, in my view, the nature and severityre
acts committed by the A.K. Kannasre serious and
significant, and as such Mr. Nagalingam should et
allowed to remain in Canada.

[53] The Minister's Opinion, after reviewingelevidence, is set out at paragraph
29 of the Opinion:

Following from the evidence noted above, including
Mr. Nagalingam’s membership and involvement in the
A.K. Kannan, in my view, the nature and severityre
acts committed by the A.K. Kannasre serious and
significant, and as such Mr. Nagalingam should et
allowed to remain in Canada.

[Emphasis added]
[54] The Minister referred to the acts comedtby the applicant at paragraph 27:

| note that Mr. Nagalingam has relatively few cmai
convictions as follows: [mischief under $5,000;dee
to comply with recognizance; assault].

[55] The issue is whether paragraph 115(2)(eams “the nature and severity of the
acts committed” by the criminal organization ortbg applicant personally.

[56] For ease of reference | repeat paragrd@it2)(b) of the Act:

115. 115.

Exceptions

(2) Subsection (1) does not apply in the Exclusion
case of a person ...

(2) Le paragraphe (1) ne s’applique pas a
(b) who is inadmissible on grounds of linterdit de territoire : ...
security, violating human or international
rights or organized criminality if, in the b) pour raison de sécurité ou pour atteinte
opinion of the Minister, the person shouldux droits humains ou internationaux ou



not be allowed to remain in Canada on criminalité organisée si, selon le ministre,
the basis of the nature and severity of adgtsie devrait pas étre présent au Canada en
committed or of danger to the security ofaison soit de la nature et de la gravité de
Canada. ses actes passes, soit du danger qu'il
constitue pour la sécurité du Canada.

Rules of Statutory Intepretation

[57] The Supreme Court of Canada summarized pifieciples and two part
procedure of interpreting bilingual statutes Medovarski v. Canada (Minister of
Citizenship and Immigration)Esteban v. Canada (Minister of Citizenship and
Immigration) 2005 SCC 51, [2005] 2 S.C.R. 539. At paragraphsd?26, Chief
Justice McLachlin wrote:

24 In interpreting bilingual statutes, thatstory
interpretation should begin with a search for thared
meaning between the two versions: P.-A. Cdike
Interpretation of Legislation in Canad@rd ed. 2000),
at p. 327. InR. v. Daoust[2004] 1 S.C.R. 217, 2004
SCC 6], Bastarache J. held for the Court that the
interpretation of bilingual statutes is subjectatawo-
part procedure.

25 First, one must apply the rules of staut
interpretation to determine whether or not therens
apparent discordance, and if so, whether there is a
common meaning between the French and English
versions. “[W]here one of the two versions is broader
than the other, the common meaning would favour the
more restricted or limited meaning”.S¢hreiber v.
Canada (Attorney General)2002] 3 S.C.R. 269, 2002
SCC 62], at para. 5@er LeBel J. Schreiberconcerned

a discrepancy between the French version of&. &(

the State Immunity A¢tR.S.C. 1985, c. S-18, which
stated that the exception to state immunity isavaly
“décés or “dommages corporéls compared to the
broader English “death” or “personal injury”. Givéhe
conflict between the two provisions the Court addpt
the clearer and more restrictive French versiome T
common meaning is the version that is plain and not
ambiguous. If neither version is ambiguous, or if they
both are, the common meaning is normally the nagrow
version:Daoust at paras. 28-29.

26 Second, one must determine if the common
meaning is consistent with Parliament’s intdbéoust
at para. 30.




[Emphasis added]

[58] In applying the rules of statutory integgation to determine whether or not
there is an apparent discordance between the FramdhEnglish versions of the

paragraph, it is clear that there is an ambiguitythe English version because the
English version does not link the “acts committedther to the individual or to the

criminal organization. That is left vague. The Ffewersion is clear. The French text
reads’... il ne devrait pas étre présent au Canada enagrisoit de la nature et de la

gravité de _ses actes passé&®it du danger qu’il constitue pour la sécurité d

Canada’ [Emphasis added] The literal translation of #rench version is “because
of the nature and severity of his past ‘acts

[59] The Court is satisfied that the common nieg is the French version. It is
plain, not ambiguous and narrower. Therefore, atingrto the rules of statutory
interpretation with respect to bilingual statutparagraph 115(2)(b) means that the
Minister must decide whether the applicant shoddlowed to remain in Canada on
the basis of the nature and severity of his petsarta.

[60] The second step in the interpretation afagraph 115(2)(b), as stated by the
Supreme Court of Canada Medovarski,above is that the Court must determine if
the common meaning is consistent with Parliamentent. This principle of statutory
construction was described by Elmer DriedgerTine Construction of Statutes
(Toronto: Butterworths, 1974) was adopted by ther&me Court of Canada Re
Rizzo and Rizzo Shoes |.{d.998] 1 S.C.R. 27 at 41.:

Today there is only one principle or approach, rigme
the words of an Act are to be read in their erdoetext
and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the obgdct
the Act, and the intention of Parliament.

[61] Considering the words of the paragraphuiite scheme of the Act, the object
of the Act and the intent of Parliament, the Caamcludes Parliament intended that
the Minister consider the nature and severity efdhts committed by the person, as
opposed to the criminal organization as a wholes Hyical reason to examine the
nature and gravity of the personal acts committedhle refugee is that the refugee
should not be refouled only because he is a mewftercriminal organization unless
the acts in which he was involved warrant remoxal.will be discussed below, the
Minister can look at the acts committed by the amah organization if it is
established that the refugee was complicit in thasks, i.e. there are reasonable
grounds for believing that the refugee was perspaald knowingly involved in these
crimes.

Complicity

[62] In the leading case d®amirez v. Canada (Minister of Employment and
Immigration) [1992] 2 F.C. 306 at 317-318, the Federal CotiAmpeal considered



what extent of participation was required for irgin as an accomplice such that a
person could be found to have “committed” a crirgaiast peace, a war crime, or a
crime against humanity. The Court stated:

What degree of complicity, then, is required todre
accomplice or abettor? A first conclusion | comeigo
that mere membership in an organization which from
time to time commits international offences is not
normally sufficientfor exclusion from refugee status.

[.]

[SJomeone who is an associate of the principal
offenders can never, in my view, be said to be a&eme
on-looker. Members of a participating group may be
rightly considered to be personal and knowing
participants, depending on the facts.

At bottom, complicity rests in such cases, | badieon
the existence of a shared common purpose and the
knowledge that all of the parties in question mayeh
of it. Such a principle reflects domestic law (g.§).
21(2) of the Criminal Code), and | believe is thestb
interpretation of international law.

[Emphasis added]

[63] Therefore the test for complicity is wheththe applicant was a personal and
knowing participant in the criminal activities ofi@ organization. There must be
reasonable grounds to believe that the applicaas“@omplicit”; inRamirez,above,
this means that the applicant had “personal knogdexhd knowing participation”.

[64] This test for complicity under the Act hbsen settled by the Court with
respect to crimes against humanity. Such crimeslacepart of paragraph 115(2)(b),
and this standard is a reasonable one for the pagpaf establishing complicity under
paragraph 115(2)(b). See my decisioCatal v. Canada (Minister of Citizenship and
Immigration) [2005] F.C.J. No. 1875 at paragraphs 8 and 9.

[65] Therefore, the proper interpretation ofggaaph 115(2)(b) is one that requires
the Minister consider the nature and severity efdhts committed personally by the
applicant, and by the A.K. Kannan gang if the aggpit was a personal and knowing
participant in such acts, i.e. complicit.

The applicant’s personal and knowing involvement,.e. complicity

[66] The Minister's Opinion is 20 single-spageabes. In reading the opinion as a
whole, | have identified the paragraphs where theister discusses the applicant’s

personal and knowing participation in the criminats of the gang. These references
are contained in the following paragraphs:



716. In terms of the nature and seveoityhe acts
committed, _the evidence shows the existence ofsfact
supporting Mr. Nagalingam’s ... involvement in the
criminal activities of the A.K. Kannan.. . According to
P.A. (an informant to the Toronto Police), the Akannan
was known to be a gang and the Applicant was kniowre

an “enforcer” within that group

117. | am of the view that the evidenbevss the
existence of facts supporting Mr. Nagalingam’s
involvement in the criminal activities of the A.Kannan

129. Following from the evidence noted ahov
including Mr. Nagalingam’s ... involvement in the A.K
Kannan in my view, the nature and severity of the acts
committed by the A.K. Kannan are serious and sicgmit,

and as such Mr. Nagalingam should not be allowed to
remain in Canada.

[Emphasis added]

[67] The standard of proof for determining “thets committed” by the applicant
for the purpose of paragraph 115(2)(b) is thatNtwister have reasonable grounds
for believing that the applicant committed the adtse applicant was found by the
Minister to be personally involved in the crimiredtivities of the gang (paragraph
16); was known to be an “enforcer” within that gampragraph 16); and was
personally involved in the criminal activities ¢iet gang (paragraph 17). Based on the
evidence about the gang, including the applicamv®lvement with the gang, the
Minister’s Opinion was that the nature and sevesitthe acts committed by the gang
are serious and significant.

[68] The Court is satisfied that the Ministe®@pinion found that the applicant was
personally and knowingly participating in some dnial activities of the gang. This
means in law that the applicant was complicit iast criminal acts. However, the
Minister’'s Opinion at paragraph 29 did not makesa&press finding that the applicant
was complicit in the serious and significant crialimacts of the gang. The Minister
might have made that conclusion if the Minister haterpreted that the “acts
committed” under paragraph 115(2)(b) were the “peat’ acts of the applicant,
including the acts of the gang in which the appltcaas complicit. In this respect, the
Minister erred in law in his interpretation of pgraph 115(2)(b) of the Act. The
Minister based his opinion on the acts committedtiy criminal organization.
Accordingly, if it were not the case that the Mieiss factual finding that the
applicant did not face a risk of harm upon remasaeterminative of this application,
the Court would allow this application, and refee tmatter back to another delegate
of the Minister to determine if the applicant wasmplicit in the serious and
significant criminal acts of the gang for the pwsee of paragraph 115(2)(b) of the
Act.



Issue No. 4 Did the Minister err in failing to considerethapplicant’'s risk of
persecution?

[69] The applicant argues that, while the Mieisconsidered the applicant’s risk of
torture, and the risk to his life, cruel and unustreatment or punishment, the
Minister erred in failing to consider also the apaht's risk of persecution upon
return to Sri Lanka.

[70] The applicant submits that, in applying tBupreme Court of Canada’s
judgment inSuresh above, the Minister failed to recognize that thek rreview
required under section 115 of the Act is broadanttvhat the Court required under
section 53 of the former Act iBuresh

[71] 1 conclude that section 53 of the formest As not materially different than
section 115 of the Act. Section 53 of the formet provides:

Prohibited removal Renvoi de réfugiés au sens de la
Convention

53. (1) Notwithstanding subsections

52(2) and (3), no person who is 53. (1) Par dérogation aux paragraphes

determined under this Act or the 52(2) et (3), la personne a qui le statut de

regulations to be a Convention refugee, réfugié au sens de la Convention a été

nor any person who has been determineeconnu aux termes de la présente loi ou
to be not eligible to have a claim to be ades reglements, ou dont la revendication a
Convention refugee determined by the été jugée irrecevable en application de
Refugee Division on the basis that the l'alinéa 46.01(1)a), ne peut étre renvoyée
person is a person described in paragraplans un pays ou sa vie ou sa liberté
46.01(1)(a), shall be removed from seraient menacées du fait de sa race, de sa
Canada to a country where the person'sreligion, de sa nationalité, de son

life or freedom would be threatened for appartenance a un groupe social ou de ses
reasons of race, religion, nationality, opinions politiques, sauf si, selon le cas:
membership in a particular social group

or political opinion unless a) elle appartient a I'une des catégories
non admissibles visées a l'alinéa 19(1)c)
(a) the person is a member of an ou au sous-alinéa 19(1) c.1)(i) et que,

inadmissible class described in paragragelon le ministre, elle constitue un danger
19(1)(c) or subparagraph 19(1) (c. 1)(i) pour le public au Canada;

and the Minister is of the opinion that the

person constitutes a danger to the publicb) elle appartient a I'une des catégories

in Canada; non admissibles visées aux alinéas
19(2)e), 1), 9), j), k) ou I) et que, selon le
(b) the person is a member of an ministre, elle constitue un danger pour la

inadmissible class described in paragrapgecurité du Canada;

19(1)(e), (), (9). (), (k) or (I) and the

Minister is of the opinion that the person c) elle reléve du cas visé au sous-alinéa

constitutes a danger; or 27(1)a. 1)(i) et que, selon le ministre, elle
constitue un danger pour le public au

(c) the person is a person described in Canada,;

subparagraph 27(1) (a. 1)(i) and the

Minister is of the opinion that the person d) elle reléve, pour toute infraction



constitutes a danger to the public in punissable aux termes d'une loi fédérale

Canada; or d'un emprisonnement maximal égal ou
supérieur a dix ans, du cas visé a l'alinéa

(d) the person is a person described in 27(1)d) et que, selon le ministre, elle

paragraph 27(1)(d) who has been constitue un danger pour le public au

convicted of an offence under any Act ofCanada.

Parliament for which a term of

imprisonment of ten years or more may

be imposed and the Minister is of the

opinion that the person constitutes a

danger to the public in Canada.

[72]  As the excerpt above indicates, the kefedince between the provisions
under the current and former Acts is that the foriet refers to a risk that “the

person's life or freedom would be threatef@dreasons of race, religion, nationality,
membership in a particular social group or pollticpinion” while the current Act

refers to persons_“at risk of persecutifor reasons of race, religion, nationality,
membership in a particular social group or pollticpinion or at risk of torture or

cruel and unusual treatment or punishnient.

[73] In my view, there is no material differenlbetween the versions. A threat to an
individual's “life or freedom” on Convention grousdundoubtedly constitutes
persecution. Conversely, a risk of persecution onv@ntion grounds is a threat to an
individual’s freedom if not his life.

[74] Itis clear from the Minister’s opinionahhe did not find that there was “more
than a mere possibility” that the applicant wouddd a risk of torture or cruel and
unusual treatment or punishment. Throughout thaiopj the Minister also refers to
the applicant’s risk of persecution upon returistoLanka. For example, at paragraph
37, the Minister considers the applicant’s claimtthe faces a risk of persecution
based on his status as a young Tamil male. Comsgd#ére opinion in its entirety, |
am satisfied that the Minister included within khissessment the applicant’s risk of
persecution on Convention grounds.

Issue No. 5 Does paragraph 115(2)(b) target non-citizensaimanner that is
contrary to section 7 of tHeéanadian Charter of Rights and Freeddms

[75] The applicant also challenges the validityparagraph 115(2)(b) on the basis
that it violates section 7 of the Charter, whicltaguntees “Everyone has the right to
life, liberty and security of the person and thghtinot to be deprived thereof except
in accordance with the principles of fundamentatipe.”

[76] Given that the applicant does not facésk of persecution, torture or other ill
treatment if returned to Sri Lanka, no deprivatminthe applicant’s life, liberty or
security of the person arises in this case.



CONCLUSION

[77] For the reasons above, the applicationjddicial review is dismissed. The
Minister’'s conclusion that the applicant did notdaa risk of persecution, torture, or
other ill treatment upon returning to Sri Lanka wet patently unreasonable. This
finding, in my view, obviated the need to furthensider the nature and severity of
acts committed since the only barrier to the applis removal was the prohibition
under subsection 115(1) of the Act against retgrminrefouling him to a territory in
which he faced a risk of harm as identified in &di 33(1) of the Convention.
However, if | am incorrect in concluding that thest issue is determinative, | would
have allowed the application on the basis thatMimaster erred in his interpretation
of paragraph 115(2)(b) of the Act.

CERTIFIED QUESTION

[78] This application raises for the first tinmee serious question of general
importance with respect to the proper interpretatad paragraph 115(2)(b). My
review of the jurisprudence indicates that thithes first case in which an issue arises
as to the interpretation of paragraph 115(2)(bhwéspect to persons inadmissible on
grounds of organized criminality. The existing ctse is limited to interpretations of
this paragraph as it applies to persons inadmessibl grounds of security, or for
violating human or international rights. Both pastiagree that this is a question which
should be certified. | agree and will certify tlebdwing questions:

1. If, in the preparation of an opinion engbaragraph 115(2)(b) of the
Immigration and Refugee Protection Acthe Minister finds that a
refugee who is inadmissible on grounds of organz@adinality does
not face a risk of persecution, torture, cruel andsual punishment or
treatment upon return to his country of origin, sieich a finding
render unnecessary the Minister’'s consideratiorthef “nature and
severity of acts committed” under paragraph 115)2)(

2. If the lack of risk identified in questi #1 is not determinative, is
paragraph 115(2)(b) of tHenmigration and Refugee Protection Aot
be applied “on the basis of the nature and sevefigcts committed”
by the criminal organization of which the persoraisnember, or of
acts committed by the person being consideredeimoral (including
acts of the criminal organization in which the persvas complicit)?



JUDGMENT

THIS COURT ORDERS AND ADJUDGES that:

1.

The application for judiciaview is dismissed.

The following questions aretified:

If, in the preparation of an opinion engharagraph 115(2)(b)
of the Immigration and Refugee Protection Acthe Minister
finds that a refugee who is inadmissible on groumds
organized criminality does not face a risk of peusi®n,
torture, cruel and unusual punishment or treatmenh return
to his country of origin, does such a finding rendenecessary
the Minister’s consideration of the “nature andeséy of acts
committed” under paragraph 115(2)(b)?

If the lack of risk identified in questi #1 is not determinative,
is paragraph 115(2)(b) of thémmigration and Refugee
Protection Actto be applied “on the basis of the nature and
severity of acts committed” by the criminal orgatian of
which the person is a member, or of acts commibbgdhe
person being considered for removal (including aaftsthe
criminal organization in which the person was caoi)?

“Michael A. Kelen”

Judge



