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Judge Anthony Thornton QC:
Introduction

1. The claimant, Susiyenthiran Vellokuddi is a Tamilzen of Sri Lanka who is now
aged 38. His relevant history, which was acceptedradible by an Immigration
Adjudicator in his decision when dismissing therolant’s original appeal against the
refusal of leave to enter, is as follows:

2. The claimant was born in Batticaloa in the EasBnfLanka. His brother was killed
by the army in 1990. Between 1997 and 1999, thienelat assisted the LTTE. On
about 7 December 1999, the claimant was arresteddatained by the STF. In
detention, he was severely ill-treated and hasssesulting from that ill-treatment.
He was subsequently released on 9 February 20@@mxiition that he report to the
Sangarapuram camp daily. He signed on for four @densthen fled from the area.
The authorities visited his home shortly after ke keft Sri Lanka to find out why he
had not signed on. The adjudicator found that & #@rrest and detention were
recorded, these matters would only have been reddotally.

3. The adjudicator dismissed his asylum and humansiglaims because of his finding
that he was not a wanted person and hence, folip@Wiountry Guidance authority
current in February 2004, “a failure to comply wrieporting conditions would not
entail a continuing interest in the changed cirdamses in Sri Lanka”.

4, On 7 July 2005 and 3 March 2009, the claimant nfatber detailed submissions in
support of his fresh claim. These relied on theedetation of the conditions in Sri
Lanka with reference to the Country Guidancéhand the ECHR decision iNA.
The defendant, in a decision dated 30 June 2008¢mwed the claimant that the
further submissions were not to be treated assh feaim. The claimant’s solicitors
responded with detailed further submissions ashyp the earlier submissions should
be treated as a fresh claim, in a letter dated\82109 which was responded to and
rejected by the defendant in a letter dated 14 AugQ09. The claimant issued these
judicial review proceedings with grounds dated Fyést 2009. The claimant issued
amended grounds dated 13 September 2009 and teeddet served summary
grounds of defence on 2 October 2009 which wengoreged to in a reply document
dated 14 October 2009. On 20 November 2009, Dobdescitied on paper that the
application for permission was unarguable for teaspns set out in the summary
grounds of defence. The claimant renewed his agipdic for permission in detailed
grounds for renewal document dated 30 November.2009

5. This plethora of documentation provides the bapmnuwvhich the claimant’s judicial
review claim must be considered. In essence, #nenaht claims that the decision of
the defendant dated 8 July 2009 and 14 August N#¥PWednesbury unreasonable
in refusing to treat his further submissions dafeduly 2005, 3 March 2009 and 8
July 2009 as amounting to a fresh claim withinftaenework of paragraph 353 of the
IR. The reason why it is contended that this denisvas unreasonable is that:

) In concluding that the claimant did not have readbtsm grounds for fearing
persecution if returned to Sri Lanka, the defendaid to give any, or any
sufficient weight to his contention that he reasydeared that he would be
of interest to the Sri Lankan authorities on hisime and would be arrested or
detained on or soon after his arrival in Sri Lankhis reasonable fear was
based on the matters set out in paragraph 1.
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i)

The defendant, in reaching his decision, and ptedbr applying the
appropriate test set in Paragraph 353:

a) Did not give any, or any sufficient weight to thecapted facts that he
was a Tamil from Batticaloa whose brother had bkiéded by the
army, who had assisted the LTTE between 1997 a®®,1®ho had
been detained and ill-treated in 1999 — 2000, who been released
with a requirement for daily reporting, who had @osded and left Sri
Lanka in fear and whose family was visited on twadbsequent
occasions by the authorities who wished to ascewaiy he had failed
to report;

b) Had considered, erroneously, that there was n@mnadde prospect of
the claimant upsetting the adjudicator’'s findingsittthe claimant’s
detention was only reported locally and that he waisof interest to
the authorities; and

C) Had misapplied the two most recent and relevathtaaities.

6. The two recent authorities referred to are themedecision of the House of Lords in
ZT, which considered and issued further guidanceodsow the defendant and the
court in subsequent judicial review proceedingsushapply and give effect to
Paragraph 353 of the Immigration Rules that rel&defsesh claim applications, and
TK, in which the AIT has issued fresh Country Guidaratating to Sri Lanka.

7. In this application for permission, | must do norethan decide:

)

ii)

Decision

Does the claimant have a reasonable prospect @aessian showing to the
judge deciding the judicial review that the deaisiof the defendant was
Wednesbury unreasonable?

In reaching that decision, | must first decide wieetl consider that there is a
reasonable prospect of the Administrative Courtggudhearing the judicial

review application deciding that the claimant’slagy claim, as it now stands,
has a reasonable prospect of success before amgtation judge hearing an
AIT appeal from an adverse decision of the defendahis is the anxious

scrutiny test that the Administrative Court musplg{seeZT).

In applying my freshhold scrutiny test to the amsoscrutiny test that the
Administrative Court must apply, | must give weidbtthe relevant findings

of the Adjudicator in the 2004 and accept them sshown to be undermined
by the new materials submitted as part of the sstggefresh claim and | must
also give appropriate weight to the most recentniguGuidance set out in

TK.

If I conclude that, notwithstanding the defendamtsision and its reasoning
and the defendant’s grounds and the submissiotieeadefendant’s counsel, |
consider that the current claim for asylum on humights or convention
grounds has reasonable prospect of persuadingdhendstrative Court judge
that it has a realistic prospect of success, amdéhef persuading that judge
that the adverse decision of the defendant is ialtlircreviewable, | should
grant permission.
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8.

This is an application in which the essential issaefact and risk assessment have
become clouded by the enormous number and lengtheo&pplications, letters and
decisions that the claimant’'s claim has generdtegavever, the court was provided
with a very helpful, structured, cogent and persgasubmission by Ms Bayati, the
claimant’s counsel, which identified the core esis¢nof the claimant’s case and the
essential criticisms of the defendant’s decisigeateng that case as a fresh claim.

Ms Bayati's submissions were in summary these:

)

ii)

Anyone with the factual background set out in peaph 2 above must
reasonably have, in 2010, a continuing fear ofgaargon and ill-treatment by
the current Sri Lankan authorities.

This continuing fear can only be assessed by aasskessment reliant on the
guidance of risk factors set outTiK .

It is not easy to apply the relevant risk factarshte particular facts of this case
since they are, inevitably, general and ill-defintds therefore necessary to
apply them in a manner which any doubts as to pipdicability of a particular
risk factor should be resolved in favour of theirmknt (an aspect of the
anxious scrutiny test).

The relevant risk factors are those taken fildthas follows:

() Records The current guidance in paragraphs 79 — 8afligf identifies
general trends with regard to record keeping, awmgurof records and
accessibility of records that have been kept cintitzeing those accessible to
the immigration and entry officials at the airport arrival. However, there are
inevitable uncertainties as to whether the clairsddf TE involvement in the
years prior to 2000, the area of the country inclwhie lived, worked with the
LTTE and was arrested in, his actual arrest, theaes for his detention and
ill-treatment, his being subject to reporting cdimifis on release, his failure to
report and his absconsion, his being the subjecafinuing interest to the
authorities as evidenced by the two post-absconasits by the authorities to
his family home and his history including his asglglaims history are such
that he remains of interest to the authorities thatlinterest is still recorded in
accessible records.

(i)  Previous record as a suspected or actual LTTE membeor
supporter. This risk factor must be evaluated against Tl guidance
(paragraphs 134 — 135). Note in particular: “fareturnee, a record noting
past membership would very likely lead to detentiona period and we
continue to think that in relation to persons detdi for any significant
period, ill-treatment is a real risk.”

(i)  Previous criminal record and/or arrest warrant. This risk factor
should be taken into account since the claimantamaested.

(iv)  Jumping bail and/or escape from custody. This risk factor is
particularly present since the claimant both, ifeaf jumped bail and was
subsequently being searched for by the authorities.

(v)  Presence of scarring.This risk factor is present.
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10.

(ix) lllegal departure from Sri Lanka. This risk factor is present
and “would now have greater significance.”

(x) Lack of identity card. This is present but the new guidance is noted.

(xi) Having made an asylum claim abroadlnsofar as still a risk factor, it
Is present.

V) The adverse findings of the Immigration Adjudicait@r2004 concerned with
the records that would have been kept and as tpdbsible interest (or rather
the lack of interest) of the authorities in theirdant are no longer of any, or
any significant, weight. Events and the Country dance on which these
findings were based have now moved on several tsngse 2004 and the
claimant’s claim should be risk assessed afreshgushhe 2009 Country
Guidance with, where relevant, th® 2007 Country Guidance where this is
still relevant afteK.

Vi) The new material is purely evaluative but of gighificance. When this new
material is used to analyse the claimant’s riskngishe analytical approach
set out inZT, it can be seen that the defendant’s decisioratally flawed
since it fails to give appropriate weight to thekrifactors relevant to the
claimant and to the recent guidance provided forZin (which was not
available to the decision-maker), it does not aplg anxious scrutiny
requirement correctly, it places too much emphasts weight on the adverse
findings of the Adjudicator and it does not addréss difficult questions
relating to what record-keeping about the claimaas made and is now
accessible, his location of origin within Sri Lardsad to his other risk factors.

vii)  Applying theZT test, the claimant has a realistic prospect oivaig that the
defendant’s decision would be set aside and of sigpthat the submissions
are a new claim within Paragraph 353 and, insadathes need be considered
at this stage, of showing that the claimant istleatito a grant of asylum.

The defendant, through his counsel, disputes mtittheaclaimant’s submissions. The
defendant’s submissions, put forward succinctlyMryBanner with great force, did
not displace my starting point, namely that thenctat has a reasonable prospect of
success in the judicial review. Taking the clainsisubmissions in the round and
together, | am satisfied that they present a cogasé for a judicial review to take
place. The claimant is, therefore entitled to pegion to move for judicial review. |
do not therefore propose to address the defendanifsnissions, that will be
appropriate at the hearing of the review itselfs lfor the judge deciding the judicial
review claim to evaluate the rival contentions dedide the application.

Conclusion

11.

12.

Permission will be granted. The usual directionstii@ hearing should be given. The
case is suitable for a deputy High Court judge.d&stimate 1 day.

The parties will be excused attendance at the hgndown of this judgment. They
are not requested to submit proposed amendmeititsstpudgment. Its contents may
be shown to anyone with a legitimate need to knoar po publication.



