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In the case of Muminov v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakiRresident,
Nina Vajic,
Anatoly Kovler,
Khanlar Hajiyev,
Dean Spielmann,
Sverre Erik Jebens,
Giorgio Malinverni,judges,
and Sgren Nielsegection Registrar,
Having deliberated in private on 20 November 2008,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. £238) against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by an Uzbek national, Mr Rustafiulaganovich
Muminov (“the applicant”), on 23 October 2006.

2. The applicant was initially represented by MsGQBumakova and
subsequently by Ms I. Biryukova, lawyers practisimg Moscow and
Lipetsk, respectively. The Russian Government (‘Gmvernment”) were
represented by Mr P. Laptev and Ms V. Milinchukinier Representatives
of the Russian Federation at the European Coutuaian Rights.

3. On 24 October 2006 the President of the Chanmuicated to the
respondent Government that the applicant should beoremoved from
Russia until further notice and granted prioritytihe application (Rules 39
and 41 of the Rules of Court).

4. On 11 January 2007 the Court decided to givéc@oof the
application to the Government. Under the provisiohArticle 29 § 3 of the
Convention, it decided to examine the merits ofdpplication at the same
time as its admissibility. It also decided that iheerim measure should
remain in force.

5. The Government objected to the joint examimatibthe admissibility
and merits of the application. Having examined@wwernment's objection,
the Court dismissed it. The Court also dismissedagpplicant's request for
an oral hearing (Rule 59 § 3 of the Rules of Cotit)ally, it decided to lift
the interim measure imposed on 24 October 2006.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1965 and is servingeatence of
imprisonment in Uzbekistan.

A. The applicant's arrival and residence in Russia

7. The applicant arrived in Russia in July 2000 agsided in the town
of Michurinsk in the Tambov Region. It appears thatil mid-2003 he
returned to Uzbekistan for several short periodsiroeé. In 2004 he was
convicted by a Russian court and sentenced to sitims' imprisonment for
having used a false migration card. After his reégean October 2004 he
moved to Usman, a provincial town in the Lipetskgi®a, where he was
employed as a cook. On 31 January 2005 the appstamght a temporary
residence authorisationpdspewenue na epemennoe nposcusanue) and
apparently applied for Russian citizenship. It awpethat his application
was rejected on 28 February 2006 (see paragrapielb). According to
the applicant, he became aware of that refusal @ml9 September 2006.

8. Most recently, from 23 December 2005 to 23 Ma&006 the
applicant had a valid temporary residence registrat(spemennasn
pecucmpayus) in the Lipetsk Region. According to the applicaoh an
unspecified date in 2006 the Chief Inspector of @r@mninal Police of
Usman in the Lipetsk Region refused to renew iappears, however, that
no formal decision was issued.

B. The applicant's first arrest and the extradition proceedings

9. According to the Uzbek authorities, in April @D two Uzbek
nationals complained to the Uzbek National Seci8gyice (NSS) that the
applicant had been engaged in anti-constitutioralvides during an
unspecified period of time. He left Uzbekistan aftes accomplices had
been apprehended.

10. On 29 April 2005 the NSS of the SurkhandakgnRegion initiated
criminal proceedings against the applicant unddrcker 159 8§ 3 (b) and
Articles 216, 244-1 and 244-2 of the Uzbek CrimiGalde (see paragraph
76 below). They accused him of membership of HitfIahrir (HT), a
transnational Islamic organisation, which is banmeRussia, Germany and
some Central Asian states. On 8 May 2005 the Uzodorities issued an
arrest warrant in respect of the applicant witlerefice to the charges under
Articles 159 and 244-1 of the Uzbek Criminal Code.
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11. On 2 February 2006 the applicant was appredtend the town of
Gryazi in Russia and taken into custody. On 4 Fatyr2006 the Gryazi
Town Court of the Lipetsk Region authorised hisedébn with a view to
extradition to Uzbekistan, relying on Article 108 the Code of Criminal
Procedure (CCrP). It did not set a time-limit fohiah that detention was
authorised. The detention order was amenable teahpp the Regional
Court within a three-day time-limit. The applicatt not appeal.

12. In March 2006 the Uzbek Prosecutor Generdfis€requested the
applicant's extradition and provided assurances ke would not be
surrendered to another State without Russia's obresed would not be
prosecuted or punished for any offence committedrgo his extradition
and for which extradition would have been refusaaj that he would be
able to leave Uzbekistan after being tried andisgrkiis sentence.

13. On 12 April 2006 the Lipetsk regional prosecuinstructed the
administration of the remand centre to keep thdiegn in detention under
Article 466 of the CCrP, the 1993 Minsk Conventiand the Prosecutor
General's Instructions of 20 June 2002 (see paphgr®3, 54 and 66
below).

14. On 22 September 2006 the Prosecutor Genebdfise of the
Russian Federation rejected the extradition reduessduse some of the acts
imputed to the applicant were not criminal offenéesRussia, while the
others had been committed before becoming punishaider the Russian
Criminal Code, or prosecution for such offences Ibacbme time-barred.

15. On 26 September 2006 the Prosecutor Gen&fdike informed the
Prosecutor's Office of the Lipetsk Region thatdpelicant's extradition had
been refused, and instructed that office to chdek grounds for the
applicant's presence in the territory of Russia tmdlecide whether he
should be removed from Russia.

16. On 28 September 2006 the regional prosecunsbruicted the Gryazi
Prosecutor's Office to check the lawfulness ofapplicant’'s stay in Russia
and to institute proceedings against him underGbde of Administrative
Offences, if appropriate. The prosecutor wrotecdsws:

“...if a judge does not order administrative exjarsand if legal grounds obtain, it
is necessary to decide on Mr Muminov's deportatioder section 25.10 of the Law

on Entering and Leaving the Russian Federationlam@overnment's Decree no. 199
of 7 April 2003...”

On the same day, the Gryazi Prosecutor's Officeredithe applicant's
release from custody.

17. The applicant was released on 29 Septembe8. 20@mediately
thereafter, the Gryazi Prosecutor's Office accusied of residing in the
territory of Russia in breach of Article 18.8 oktiCode of Administrative
Offences. It found in particular that the appliceanapplication “for
permission to temporarily reside in Russia’ had nbeejected by the
Regional Office of the Federal Security ServiceSBF) on 28 February
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2006 and that his residence registration had expre23 March 2006. On
the same date, the administrative file was examinyed judge in the Gryazi
Town Court who discontinued the case for lack afogpus delicti. The
judge held in essence that although the appliceegldence registration had
expired on 23 March 2006, on that date and untib&ptember 2006 he had
been detained with a view to extradition. Havingrbeeleased and charged
on the same day, he could not have committed tem@é imputed to him.
The judgment became final after the expiry of tteutory time-limit for
appeal.

C. Asylum and refugee applications

18. While in detention, in April 2006 the applitasubmitted to the
Lipetsk Regional Migration Authority applicationsrfrefugee status and
temporary asylum in Russia. On 12 April 2006 migrat officers
interviewed him in the remand centre. As can ber $emm the interview
record, signed by the applicant, he denied memlgeshany proscribed
organisation; having learnt from his wife about @neninal charges against
him in Uzbekistan, he had been planning to go tier@der to clarify the
situation but could not buy a train ticket. He wated his “fear of being
prosecuted for serious offences which he had neintitted” as the reason
for refusing to return to Uzbekistan.

19. In a decision of 17 April 2006 the Migratioruthority refused to
examine the applicant's application for refugeetustaon the merits,
concluding that he had left Uzbekistan for “economeasons” falling
outside the scope of an admissible refugee requmesthat he was refusing
to return there because of the criminal prosecutgainst him. The
Migration Authority also rejected his temporary lasy application on
2 May 2006, concluding that his fear of being poosed for offences could
not be a valid reason for granting temporary asylline Authority found as
follows:

“...the applicant's explanations are contradictoi®n 12 April 2006 he explained
that he had arrived in Gryazi to purchase a traket, whereas on 20 April 2006 he
contended that he had been in Gryazi to seek assesfrom a friend in order to lodge
a complaint with the Strasbourg court. The appliganobably means thEuropean
Court of Human Rights in Strasbourg, whereas ha isational of Uzbekistan, a
Central Asian republic. Besides, a complaint befbet court may be lodged after the
applicant has exhausted all judicial remedies & Haipublic; in addition, he fled
justice in Uzbekistan. Thus, the applicant is mestlfy trying to hide his true
intentions.

All the reasons indicated by the applicant for neturning to Uzbekistan were
examined together with his request for refugeaustand did not justify granting such
status. No other reasons were adduced in favograstting such a status on the basis
of humane considerations.
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According to information from the Russian Ministoy Foreign Affairs, '... there
was no ascertainable information about instancesodtire or the sentencing of
expelled Uzbek nationals to the death penalty.ririguthe last two years Uzbekistan
has taken certain measures for reform in this field December 2003 the Supreme
Court of Uzbekistan prohibited lower courts fromingsin evidence confessions
obtained under torture or without counsel beingsené In September 2004 the
Plenary Session of the Supreme Court upheld thdmissibility of unlawfully
obtained evidence...'

The seriousness of the charges against the appsbanld be taken into account...
The political and extremist activities diizb ut-Tahrir may represent a threat to
national security...”

20. In August 2006 the applicant, with the helpthef Civic Assistance
Committee, a non-governmental organisation helpimgpigrants, retained
Ms Biryukova to represent his interests in the detmeproceedings. On
15 September 2006 the applicant obtained a coflyeadiecision of 17 April
2006 and appealed against it. He pleaded that théé@ome a refugeeur
place’; being a Sunnite, he feared that he would be redtby the Uzbek
authorities in order to make him admit to the exiist charges against him.
He referred to reports by the UN and internationah-governmental
organisations about cases of ill-treatment agaiestral persons in a similar
situation.

21. On 24 October 2006 the applicant was expdtiedzbekistan (for
further details see section D below).

22. On 27 October 2006 the Sovetskiy District CadrLipetsk upheld
the decision of 17 April 2006. The court concludbdt the applicant had
failed to adduce any evidence that he had beenoatdabe persecuted for
“political reasons”.

23. On 18 December 2006 the Lipetsk Regional Ceattaside the
judgment of 27 October 2006 and ordered a re-exatimim of the matter by
the District Court. On 10 January 2007 the Dist@cturt again dismissed
the applicant's complaint. It found as follows:

“... [the applicant] failed to comply with ArticleS6 and 57 of the Code of Civil
Procedure requiring him to adduce evidence in supgohis allegation of political
persecution....

[H]e has already been residing unlawfully in Rudsiaa long time ...

He neither submitted any evidence that he hadJefiekistan for political reasons,
nor has it been averred that his fears of persmedidir political reasons were justified.
He did not apply for refugee status after his ufldwventry into Russian territory.
Thus, there were no legal grounds for examining20i86 refugee application on the
merits.”

! A person who is not a refugee when he or sheHefcountry of origin, but who becomes
a refugee at a later date as a result of suddargekan the country of origin (for instance,
a coup d'état) or as a result of the claimant’s @&tivities abroad (for example, taking
part in political activities against the governmehthe country of origin).
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The applicant's representative did not appeal agtiat judgment.

D. The applicant's second arrest and expulsion

1. Proceedings resulting in an expulsion order

24. In the meantime, in early October 2006 theliegmt obtained an
appointment for an interview on 1 November 2006tls Centre for
Refugees in the Moscow Office of the United Natibigh Commissioner
for Refugees.

25. On 16 October 2006 the Civic Assistance Comemitequested the
migration authorities to confirm the lawfulness tbe applicant's stay in
Russia so that he could leave for another couhty did not require a visa
for Uzbek nationals.

26. The applicant was apprehended on 17 Octoli¥ @0 the premises
of the Civic Assistance Committee, apparently bseaaf his lack of a
residence registration required under the Aliens fsee paragraph 48
below). He was then taken to the Tverskoy Dist@étice of the Federal
Migration Authority. After an interview, he was lught before a judge of
the Tverskoy District Court of Moscow, who founcethpplicant guilty of
having resided in Russia in breach of the resideagalations. The judge
imposed on him an administrative fine of 1,000 Rarssoubles (RUB) and
ordered his administrative expulsion from RussihicW is a subsidiary
penalty under Article 18.8 of the Code of Admirasive Offences.
According to the text of the judgment, at the haguthe applicant conceded
that he had been unlawfully resident in Russialzadi no definite place of
residence or source of income in Russia. Accortbnifpe applicant, he was
not allowed to contact the Civic Assistance Comenitto be represented by
a lawyer retained by it or to speak during the imgarin a separate decision
given on the same date, the judge ordered the camps immediate
placement in the Severnyy Detention Centre nor Alens.

27. On 18 October 2006 the FSB asked the admatimtr of the
detention centre not to deport the applicant withibsl consent and to
coordinate with it all visits to the applicant, egat of parcels by him or his
telephone calls.

28. On 19 October 2006 the applicant's counsejddda statement of
appeal against the expulsion order with the MosGity Court. A hearing
was set down for 26 October 2006.

29. On 20 October 2006 the applicant issued Msn@thiova with an
authority form empowering her to institute procegdi before the European
Court.
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2. Enforcement of the expulsion order

30. On 23 October 2006 the applicant requested Gbart, under
Rule 39 of the Rules of Court, to prevent his egjul to Uzbekistan. He
feared immediate expulsion despite his pending @pmgainst the expulsion
order and alleged that he would face a serious aiskl-treatment and
unfair prosecution if he were returned to Uzbekista

31. On 24 October 2006 the Court indicated toRhesian Government
under Rule 39 that the applicant should not be leeghéo Uzbekistan until
further notice. The Russian Government were notifiet 5.17 p.m.
Strasbourg time (7.17 p.m. Moscow time) by e-trassian through the
publication of the relevant letter on the securebsite used for
communication between the Registry of the Court #red Office of the
Representative of the Russian Federation at thepean Court of Human
Rights.

32. According to the Government, the applicant Raissia at 7.20 p.m.
(Moscow time) on 24 October 2006 from Domodedovorpdit for
Tashkent on board flight no. E3-265. The applisantepresentative
submitted a letter dated 25 December 2006 issueth&yDomodedovo
Airlines Company, which read as follows:

“Domodedovo Airlines cannot confirm that Mr P.T. Minov was on board flight
no. E3-265 from Domodedovo to Tashkent on 24 Oct@B96 since there is no
boarding pass for that passenger.”

As follows from a letter of 19 December 2006 frornbdkistan Airways,
Mr R. Muminov was on board flight no. HY-602 fromoBodedovo to
Tashkent on 24 October 2006. According to a copythef log entries
provided by the company and produced by the apglgaepresentative,
that flight left Moscow at 11.50 p.m. on 24 OctoBe06.

33. According to a report allegedly issued by H&B on 22 October
2006, the applicant was questioned on 20 Octob@6 20 relation to his
alleged extremist activities; “in view of his insgrity and taking into
account the pressure by the human-rights orgaarsatvhich attempt to
present him as a victim of political repressiohg[applicant] was removed
from Russia”.

34. According to a press release issued by the &%t6B3 October 2006,
the applicant was removed from Russia on 27 Oct?0@e6é.

3. Subsequent events in Russia and Uzbekistan

35. On 2 November 2006 the Moscow City Court gadghe expulsion
order of 17 October 2006 and remitted the casddoDtistrict Court. The
City Court found that the district judge had noecfied the nature of the
applicant's allegedly unlawful conduct. The judgeal mot established the
facts of the case, including the date of the applis arrival in Russia,
whether he had complied with his obligation to ségji at the place of his
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residence in Russia and when his registration kattexl. Neither had the
judge verified the authorities' allegation that gpplicant had been residing
unlawfully in Russia since December 2005.

36. On 29 November 2006 the District Court re-eixeh the case and
found that “the applicant had been lawfully presarthe territory of Russia
when he was first apprehended and remanded in dydistbe had then
arrived in Moscow on 5 October 2006 in order tolpppr refugee status at
UNHCR's Moscow office; he had stayed at the offigke the Civic
Assistance Committee until his arrest on 17 Octdd@d6. The District
Court also indicated that the applicant had appeagginst the refusal to
examine his application for refugee status and shatdgment had been
given on 27 October 2006 and had not yet becona. firhe District Court
concluded that the applicant had not committedath@inistrative offence
of “breaching the residence regulations within theitory of the Russian
Federation”, and discontinued the proceedings.

37. On 15 January 2007 the Dzhankurganskiy Crimi@aurt in
Uzbekistan convicted the applicant of unlawful @et against the
constitutional order and participation in the atids of a proscribed
organisation, and sentenced him to five years anchenths' imprisonment.
According to the text of the judgment, “[the appht] pleaded not guilty at
the trial, denied the charges against him and feltyacted the statement he
had made during the preliminary investigation wiidicating that he had
been compelled to sign that statement, which hedwag without reading
it”. With reference to statements from two witnesaead the applicant's pre-
trial statement, the trial court found that in 1988 applicant had become a
member of HT in Uzbekistan and had engaged in gapda concerning its
activities aimed at subverting the constitutionagime and creating an
Islamist state. The judgment indicated that the liegpt had been
represented by a lawyer. The trial judgment wasrele to appeal. It is
unclear whether the applicant exercised his riglapeal against it.

38. According to the applicant's representativéordeethe Court, the
applicant had been refused permission to be repes$eoy his privately
retained counsel but legal-aid counsel had beepiajgal instead. Neither
the applicant's representative nor his family meaibad been informed of
the exact place of his detention in Uzbekistan.

39. The applicant's representative before the Gotote to the Uzbek
Prosecutor General's Office asking for informatregarding the place of
the applicant's detention and the conditions okssdo him. Her request
was forwarded to the prosecutor in the SurkhandakyiRegion of
Uzbekistan. On 17 January 2007 the prosecutor foleehthe request to the
Surkhandaryinsk Regional Court. The applicant'sesgntative also wrote
to the Uzbek Ministry of the Interior and the Mitms of Foreign Affairs.
No replies were received.
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40. On an unspecified date, the Russian auth®risent a request
concerning the applicant to the Uzbek authoriti@a. 6 March 2007 the
Uzbek Ministry of the Interior replied and enclosetetter in Russian from
the applicant dated 20 December 2006 worded amAfsil

“... during my arrest and detention... the policel @ather law-enforcement officers
did not violate my rights and did not exert any gibgl pressure upon me.

| have no claims against the police officers in bms or Lipetsk or against any
other law-enforcement authority in Russia.

I confirm that this declaration is correct and tenit with my own hand.”

41. According to a linguistic expert report, prodd by the applicant's
representative, the above letter did not contain significant mistakes,
whereas the applicant's personal letters contaimecherous mistakes
reflecting his Uzbek mother tongue's phonetics grainmar. The expert
noted that the applicant would not have been ablacquire a sufficient
command of the Russian language during the threghmadyetween the date
of his sample letters (September 2006) and therlagttquestion (December
2006). The expert concluded that the letter of Z@dnber 2006 had not
been written spontaneously by the applicant, wha thanscribed the text
from the original or written it from a letter-bytter dictation by someone
else.

E. Investigation into the circumstances of the adant's expulsion

42. On 28 October 2006 the Prosecutor's Office tled Central
Administrative District of Moscow initiated crimihgproceedings on a
complaint by the applicant's representative ab@uhasty expulsion.

43. On 12 February 2007 the Moscow military prosec refused to
bring criminal proceedings against any FSB officersrelation to the
applicant's hasty expulsion. The prosecutor stated:

“... as a result of the joint operation by offidgaf detention centre no. 1, migration
officers and FSB officers on 24 October 2006, [#pplicant] was removed from
Russia in breach of ... the Code of Administratdféences...

It transpires from the case file that the mattehisfexpulsion before the judgment ...
acquired legal force was raised by the FSB befbesnhigration authority and the
administration of the detention centre...

[Nt was established that the migration authorigdipurchased a flight ticket for [the
applicant] but it had not been used ... thus, #eeEtime of his crossing the Russian
border was not confirmed...

According to Mr K., an FSB officer, Mr Muminov's piarture was delayed pending
the arrival of Uzbek officials, who purchased a rteket for him...”
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44. On 20 April 2007 Mr G., Director of the Detemt Centre for
Aliens, was charged with abuse of power. Mr Gagé guilty at the trial.
On 24 May 2007 the Butyrskiy District Court of M@se convicted him of
abuse of power and sentenced him to a fine of REBBM®. It held,nter
alia:

“... being aware that the expulsion order in respédr Muminov had not become
final, Mr G. violated his defence rights and autbed the execution of the expulsion

order at around 5 p.m. on 24 October 2006... Assalt, Mr Muminov was put on
flight no. HY-602 leaving for Tashkent...

Besides, ... on 26 October 26G6e European Court of Human Rights indicated to
the Russian authorities that he should not be rechdvom Russia. However, the
Russian Federation was unable to comply with tlemision as a result of Mr G.'s
unlawful actions.”

It appears that that judgment was not appealedhsipand became final.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Russian Constitution

45. No one may be subjected to torture, violerncany other inhuman
or degrading treatment or punishment (Article 22)8 The decisions and
actions (or inaction) of State authorities, localf-government, non-
governmental associations and public officials rhaychallenged in a court
of law (Article 46 § 2). In conformity with the ietnational treaties of the
Russian Federation, everyone has the right to torinter-State organs
concerned with the protection of human rights aiixerties after all
domestic remedies have been exhausted (Article3)6 8§

B. Residence regulations applicable to aliens

46. Pursuant to the Agreement between the Rusamh Uzbek
Governments signed in Minsk on 30 November 200@nasnded in 2005,
citizens of one of the two States were not requicetiave a visa to enter
and stay in the territory of the other State (secti).

47. Under the Law on Legal Status of Aliens in Bessian Federation
(no. 115-FZ of 25 July 2002 — “the Aliens Act”), imsforce at the material
time, a foreign national could temporarily staythe territory of Russia, or
temporarily or permanently reside in it. A foreigational had to obtain a
temporary residence authorisation padpewenue na  epemennoe
npoacusanue) in order to temporarily reside in Russia or adesce permit

! The correct date, however, is 24 October 2006.
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(6u0 na scumenvcmeo) in order to permanently reside in Russia (sestion
and 8, respectively). A temporary residence ausation or a residence
permit could be refusedhter alia, if an alien advocated a violent change of
the constitutional foundations of the Russian Faiilem, otherwise created a
threat to its security or citizens or supportedaest (extremist) activities
(sections 7 and 9).

48. A foreign national had to register his or hesidence within three
days of his or her arrival in Russia (section 2D(Epreign nationals had to
obtain residence registration at the address witeng were staying in the
Russian Federation. Should their address changhk,change was to be re-
registered with the police within three days (sact®1(3)).

C. Penalties for breaches of the residence reguians

49. A foreign national who breached the regulaiamn staying or
residing in the Russian Federation, including failto register his or her
residence, was liable to an administrative fine hwibr without
administrative expulsion from Russia (Article 18@& the Code of
Administrative Offences). A decision on the adnti@isve offence was
enforced once it had become final (Article 31.2 & #the Code).

50. Pursuant to the Instructions on deportation aoiministrative
expulsion of an alien, adopted by the Ministry lo¢ tnterior on 26 August
2004, the authority in charge of the execution rofeapulsion order which
had become final was to determine the country aftidation and make
arrangements for the alien's departure (point 22).

51. Under the Law on the Procedure for Entering &eaving the
Russian Federation (no. 114-FZ of 15 August 1986)amended in 2006, a
competent authority could decide that a foreigniomal's presence in
Russian territory was undesirable — even if it Vea#ul — if, for example, it
created a real threat to the defence capacitycuritg of the State, to public
order or health (section 25.10 of the Law). If sactiecision was given, the
foreign national had to leave Russia or else beovewh from the country.
The procedure for such removal was detailed inGbgernment's Decree
no. 199 of 7 April 2003.

D. Detention pending extradition proceedings

1. Code of Criminal Procedure

52. Under the Russian Code of Criminal ProcedtferP), the period of
detention pending investigation could not exceed tmonths (Article 109
8§ 1) and could be extended by a judge up to sixthso(Article 109 § 2).
Further extensions could only be granted if thesperwas charged with
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serious or particularly serious criminal offencésticle 109 8 3). No
extension beyond eighteen months was permissilaldérendetainee was to
be released immediately (Article 109 § 4).

53. Upon receipt of a request for extradition actompanied by an
arrest warrant issued by a foreign court, the Rutse General or his
deputy was to decide on the measure of restrainéspect of the person
whose extradition was sought. The measure of iastras to be applied in
accordance with the established procedure (Arti6@8 1).

54. Pursuant to the Instructions issued by thesdtator General on
20 June 2002, the procedure for the arrest anchexie of detention of
persons pending extradition was determined by niatevnal treaties to
which the Russian Federation was a party. ChapteofSthe CCrP was
applicable in the parts complying with those trestiDetainees’ release
could be ordered by the Prosecutor General's Offidey a court decision
(point 2.9).

55. In a decision of 4 April 2006 the ConstitusiCourt held that the
general provisions governing measures of restepptied to all forms and
stages of criminal proceedings, including procegslion extradition. The
Constitutional Court reiterated its settled case-lto the effect that
excessive or arbitrary detention, unlimited in tiraed without judicial
review, was not compatible with the Constitutionadny circumstances,
including in the context of extradition proceedinds appears that the
decision was published in July 2006. On 11 July62@e Constitutional
Court declined jurisdiction in relation to a requieg the Prosecutor General
for clarification of that decision and indicatedathcourts of general
jurisdiction were competent to decide on the pracedand time-limits
which should apply for detention in extradition peedings.

56. Chapter 16 of the CCrP laid down the procetyrevhich parties to
criminal proceedings could challenge the acts oissions of an inquirer,
investigator, prosecutor or court (section 123)o0séh acts or omissions
could be challenged before a prosecutor or a cAuticle 125 provides for
judicial review of a decision taken by inquiremyestigators, prosecutors
not to initiate criminal proceedings, a decisiondiscontinue them or any
other decision or omission which was capable ofimgipg upon the rights
of persons involved in the proceedings (section.125

2. Custody Act

57. The Custody Act laid down the procedure andditamns for the
detention of persons who were apprehended unde€2@mB on suspicion of
criminal offences; it also applied to persons wherevsuspected or accused
of criminal offences and who were remanded in ais{gection 1). Persons
suspected or accused of criminal offences hadtd t@ylodge complaints
with a court or another authority in relation toethawfulness and
reasonableness of their detention (section 17(1)(7)
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E. Refugees Act

58. The Refugees Act (Law no. 4258-1 of 19 Febyukd93) defines a
refugee as a person who is not a Russian natiodalvao, owing to a well-
founded fear of being persecuted for reasons o, nadigion, nationality,
ethnic origin, membership of a particular sociaug or political opinion, is
outside the country of his nationality and is ueats, owing to such fear, is
unwilling to avail himself of the protection of thaountry; or who, not
having a nationality and being outside the coumtihis former habitual
residence as a result of such events, is unablevdng to such fear, is
unwilling to return to it (section 1(1)(1)). The gnation authority may
refuse to examine the application for refugee statn the merits if the
person concerned has left the country of his nafignin circumstances
falling outside the scope of section 1(1)(1), anmésinot want to return to
the country of his nationality because of a feab@&hg held responsible for
an offence pasonapywenue) committed there (section 5(1)(6)).

59. Persons who have applied for or been gramiedjee status cannot
be returned against their will to the State of whiicey are a national where
their life or freedom would be imperilled on accowoh their race, religion,
nationality, membership of a particular social groor political opinion
(sections 1 and 10(1)).

60. Having received a refusal to examine an aafin for refugee
status on the merits and having decided not toceseethe right of appeal
under section 10, the person concerned must ldeveetritory of Russia
within one month of receiving notification of thefusal if he or she has no
other legal grounds for staying in Russia (sechi(%)). Under section 10(5),
having received a refusal to examine the applicatay refugee status on
the merits or a refusal of refugee status and Igaekercised the right of
appeal against such refusals, the person concennst leave the territory
of Russia within three days of receiving notificatiof the decision on the
appeal if he or she has no other legal groundstlying in Russia. If, after
the appeal has been rejected, the person concstifigéfuses to leave the
country, he or she is to be deported (section 13(2)

61. If the person satisfies the criteria set awteaction 1(1)(1), or if he or
she does not satisfy such criteria but cannot Ipeleed or deported from
Russia for humanitarian reasons, he or she mayraetegl temporary
asylum (section 12(2)). Persons who have been egaemporary asylum
cannot be returned against their will to the copmf which they are a
national or to the country of their former habituesidence (section 12(4)).

F. Ban on the activities of terrorist organisatiors in Russia

62. By a decisionpewenue) of 14 February 2003 the Supreme Court of
the Russian Federation granted the Prosecutor @&neaequest and
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classified a number of international and regiongaaisations as terrorist
organisations, including HT (also known as the Yadf Islamist
Liberation), and prohibited their activity in thertitory of Russia. It held in
relation to HT that it aimed to overthrow non-Isiahgovernments and to
establish “Islamist governance on an internatiosedle by reviving a
Worldwide Islamist Caliphate”, in the first place ithe regions with
predominantly Muslim populations, including Rusara other members of
the Commonwealth of Independent States.

[ll. INTERNATIONAL INSTRUMENTS AND OTHER DOCUMENTS

A. Council of Europe

63. Recommendation No.R (98) 13 of the Council Bfrope
Committee of Ministers to Member States on thetdagif rejected asylum
seekers to an effective remedy against decisiorexpalsion in the context
of Article 3 of the European Convention on Humargh®s, reads as
follows:

“Without prejudice to the exercise of any rightrefected asylum seekers to appeal
against a negative decision on their asylum reqasstecommended, among others,
in Council of Europe Recommendation No.R (81) 16 tlke Committee of
Ministers...,

1. An effective remedy before a national authoshould be provided for any
asylum seeker, whose request for refugee statusjésted and who is subject to
expulsion to a country about which that persongmtsan arguable claim that he or
she would be subjected to torture or inhuman oratégg treatment or punishment.

2. In applying paragraph 1 of this recommendati@remedy before a national
authority is considered effective when:...

2.2. that authority has competence both to decidthe existence of the conditions
provided for by Article 3 of the Convention andgi@ant appropriate relief;...

2.4. the execution of the expulsion order is sudpdruntil a decision under 2.2 is
taken.”

64. The Council of Europe Commissioner for Humaghk issued on
19 September 2001 a Recommendation (CommDH(20019d8¢erning
the rights of aliens wishing to enter a CounciEofrope Member State and
the enforcement of expulsion orders, part of whedds as follows:

“11. It is essential that the right of judicial redy within the meaning of Article 13
of the ECHR be not only guaranteed in law but glsmted in practice when a person
alleges that the competent authorities have coated or are likely to contravene a
right guaranteed by the ECHR. The right of effeztremedy must be guaranteed to
anyone wishing to challenge a refoulement or expulsrder. It must be capable of
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suspending enforcement of an expulsion order, astlevhere contravention of
Articles 2 or 3 of the ECHR is alleged.”

65. For other relevant documents, see the Cgudignent in the case of
Gebremedhin [ Gaberamadhien] v. France, no. 25389/05, 88 36-38, ECHR
2007-...

B. The 1993 Minsk Convention

66. The Convention on Legal Assistance and Legdations in Civil,
Family and Criminal Matters (signed in Minsk on 2@nuary 1993 and
amended on 28 March 1997), to which both Russia @rdekistan are
parties, provides that an extradited person cabeosubject to criminal
prosecution or punished for a criminal offence catted prior to
extradition and in respect of which extradition wa$used, without the
consent of the extraditing State (Article 66 8§ The extradited person
cannot be surrendered to a third State withouttmsent of the extraditing
State (Article 66 § 2).

C. Reports on Uzbekistan

67. In his report (E/CN.4/2003/68/Add.2) submittedaccordance with
Resolution 2002/38 of the United Nations (UN) Comsion on Human
Rights, the Special Rapporteur on the questiommfite, Theo van Boven,
described the situation in Uzbekistan as follows:

“40. According to the information received frommgovernmental sources, torture
is being used in virtually all cases in which de#&156, 159 and 244 CC [Criminal
Code] ... are invoked, in order to extract selfdiminating confessions and to punish
those who are perceived by public authorities tanwelved in either religious, or
political, activities contrary to State interestso-{called security crimes). These
provisions, which are rather vaguely worded and sehscope of application may be
subject to various interpretations, are said toehl®en used in numerous allegedly
fabricated cases and to have led to harsh prisatesees. The four crimes that,
following recent amendments, are now the only ehmiffences are said to lead to a
death sentence only if they are combined with aggesl murder charges. Evidence
gathering in such cases is said to rely exclusiealyconfessions extracted by illegal
means. It is reported that religious leaflets a#l a& weapons or bullets have been
planted as evidence that a person belongs to bagnoegs such as Hizb-ut-Tahrir, a
transnational Islamic movement which calls for gheaceful establishment of the
Caliphate in Central Asia. It is also reported ttwature and ill-treatment continue to
be used against inmates convicted on such charmgesalia to force them to write
repentance letters to the President of the Repablic punish them further...

66. The combination of a lack of respect for thingple of presumption of
innocence despite being guaranteed by the Constitart. 25) and [the Code of
Criminal Procedure] (art. 23), the discretionarywpos of the investigators and
procurators with respect to access to detainededay counsel and relatives, as well
as the lack of independence of the judiciary amegatlly rampant corruption in the
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judiciary and law enforcement agencies, are betieleebe conducive to the use of
illegal methods of investigation. The excessive emwvin the overall criminal
proceedings of procurators, who are supposed ats#mee time to conduct and
supervise preliminary criminal investigations, tinlg charges and to monitor respect
for existing legal safeguards against torture dyrimiminal investigations and in
places of detention, make investigations into caimpé overly dependent on their
goodwill.

67. The Special Rapporteur regrets the absenlegalf guarantees such as the right
to habeas corpus and the right to prompt and cenfidl access to a lawyer and
relatives. He further observes that pre-trial detas are held in facilities which are
under the same jurisdiction as investigators inctee...

68. The Special Rapporteur believes, on the bafihe numerous testimonies
(including on a number of deaths in custody) heiresd during the mission, not least
from those whose evident fear led them to requasnymity and who thus had
nothing to gain personally from making their allegas, that torture or similar ill-
treatment is systematic as defined by the Commaéigeinst Torture. Even though
only a small number of torture cases can be prow#gd absolute certainty, the
copious testimonies gathered are so consistenth&ir tdescription of torture
techniques and the places and circumstances inhvibiture is perpetrated that the
pervasive and persistent nature of torture throughtite investigative process cannot
be denied. The Special Rapporteur also observéddittare and other forms of ill-
treatment appear to be used indiscriminately agaiessons charged for activities
qualified as serious crimes such as acts agairat 3nterests, as well as petty
criminals and others.”

68. In March 2005 the UN Human Rights Committeasitdered the

second periodic report of Uzbekistan under thermatiional Covenant on
Civil and Political Rights and adopted the follogrinobservations
(CCPR/CO/83/UZB):

“10. The Committee is concerned about the comignliigh number of convictions
based on confessions made in pre-trial detentiah Were allegedly obtained by
methods incompatible with article 7 of the Covendntalso notes that, while on
24 September 2004 the Plenum of the Supreme Cald that no information
obtained from a detained individual in violation dhe criminal procedure
requirements (including in the absence of a lawyeay be used as evidence in court,
this requirement is not reflected in a law...

11. The Committee is concerned about allegatiefeting to widespread use of
torture and ill-treatment of detainees and the taunber of officials who have been
charged, prosecuted and convicted for such acis.atmatter of further concern that
no independent inquiries are conducted in poliagats and other places of detention
to guarantee that no torture or ill-treatment tgidase, apart from a small number of
inquiries with external participation quoted by thedegation...

15. The Committee notes that while under domdaticindividuals have access to
a lawyer at the time of arrest, this right is often respected in practice...

16. The Committee remains concerned that the iprgids not fully independent
and that the appointment of judges has to be redeby the executive branch every
five years...”
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The applicant also referred to the 2001 report (RCA/71/UZB, § 14)
by the UN Human Rights Committee and the 2002 tef@AT/C/CR/28/7,
8 5 (e)) by the UN Committee against Torture.

69. The UN Special Rapporteur on Torture, Manfkenvak, stated at
the Session of the UN Human Rights Council on 2@t&eber 2006:

“The practice of torture in Uzbekistan is systemmadis indicated in the report of my
predecessor Theo van Boven's visit to the coumtrg002. Lending support to this
finding, my mandate continues to receive seriolegations of torture by Uzbek law
enforcement officials... Against such significasgrious and credible evidence of
systematic torture by law enforcement officials Uzbekistan, | continue to find
myself appealing to Governments to refrain from ndfarring persons to
Uzbekistan...”

70. In his 2006 report “Situation of human rights Uzbekistan”
(A/61/526) the UN Secretary General expressed dnmearn about the fate
of individuals extradited or expelled to Uzbekistan

“20. UNHCR continues to be concerned about the déten increasing number of
Uzbek asylum-seekers and refugees, some of whaoantlie Andijan events, who
have been detained in countries of the Commonwaezltindependent States and
forcibly returned to Uzbekistan despite a real rigk mistreatment in breach of
international standards. In February 2006, 11 Uzigkum-seekers were forcefully
returned from Ukraine to Uzbekistan. In a pressestant of 16 February 2006,
UNHCR said that it was appalled by this forcefupdeation. Thus far, the Office of
the United Nations High Commissioner for RefugagNKICR) has not had access to
the 11 individuals... According to information raea by OHCHR, no access has
been granted to these individuals since their netilUzbekistan.

21. OHCHR is concerned about other individuals whwe fled since the Andijan
events and who are under pressure from the GovertnafdJzbekistan or the host
country to return despite a real risk of mistreatmen breach of international
standards...

46. In an interview of 10 April 2006, the Speciagporteur on the question of
torture said that 'there is ample evidence thah lpmlice and other security forces
have been and are continuing to systematicallytigetorture, in particular against
dissidents or people who are opponents of the ®gim

48. The Human Rights Committee, in its concludibgeyvations of 31 March 2005
(CCPR/OP/83/UZB), remained concerned about the highber of convictions based
on confessions made in pre-trial detention thatewslegedly obtained by methods
incompatible with article 7 of the International@mant on Civil and Political Rights.
The Committee expressed concern at the definitfidorture in the Criminal Code of
Uzbekistan. In addition, the Committee pointed tee tallegations relating to
widespread use of torture and ill-treatment of idets and the low number of
officials who have been charged, prosecuted andiiciea for such acts. The
Government of Uzbekistan was due to submit follgminformation by 26 April 2006
on these issues in accordance with the requedteofCommittee. So far, no such
information has been submitted to the Human Riglusmittee.”
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71. In November 2007 the UN Committee against Urertconsidered
the third periodic report of Uzbekistan (CAT/C/UZB/and adoptednter
alia, the following conclusions (CAT/C/UZB/CO/3):

“6. The Committee is concerned about:

(@) Numerous, ongoing and consistent allegati@me@rning routine use of torture
and other cruel, inhuman or degrading treatmenpumishment committed by law
enforcement and investigative officials or with ithiastigation or consent, often to
extract confessions or information to be used imicral proceedings;

(b) Credible reports that such acts commonly obetiore formal charges are made,
and during pre-trial detention, when the detainsedéeprived of fundamental
safeguards, in particular access to legal couri$ed situation is exacerbated by the
reported use of internal regulations which in gracpermit procedures contrary to
published laws;

(c) The failure to conduct prompt and impartialéstigations into such allegations
of breaches of the Convention;...

9. The Committee has also received credible repbet some persons who sought
refuge abroad and were returned to the country Haen kept in detention in
unknown places and possibly subjected to breadhthe @onvention...

11. [T]he Committee remains concerned that despigereported improvements,
there are numerous reports of abuses in custodyramy deaths, some of which are
alleged to have followed torture or ill-treatmeifit..

72. In support of his allegation of the risk dftieatment in Uzbekistan,
the applicant also submitted a copy of the thirdypaubmissions by
Human Rights Watch (HRW) and the AIRE Centre in¢hses ofsmoilov
and Others v. Russia (no. 2947/06, judgment of 24 April 2008) and in
Mamatkulov and Askarov v. Turkey ([GC], nos. 46827/99 and 46951/99,
ECHR 2005-I); the 2005 report by the Memorial HunRights Centre in
cooperation with the International League for Hunfghts in relation to
the Second Periodic Report of Uzbekistan to the Hdiman Rights
Committee; the 2005 HRW Briefing Paper “Torture étef Assessment:
Uzbekistan's Implementation of the Recommendatiohsthe Special
Rapporteur on Torture” and other documents front trganisation; and
various news items available on Internet sites saslwww.centrasia.ru
The above documents described a disquieting huigatsr situation in
Uzbekistan with reference to diverse examples amtticated a lack of
ascertainable progress in this field.

D. Hizb ut-Tahrir (HT) in Uzbekistan

73. In a comprehensive 2004 report entitled “GngaEnemies of the
State: Religious Persecution in Uzbekistan”, HurRaghts Watch provides
the following analysis (internal footnotes omitted)
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“Members of Hizb ut-Tahrir, like Muslims labeled ahhabi' by the state, are
overwhelmingly self-defined Hanafi Sunnis, as amstrMuslims in Uzbekistan, and
not adherents of Wahabbism as it is understooddrSaudi Arabian context...

Hizb ut-Tahrir members form a distinct segment bé tindependent Muslim
population by virtue of their affiliation with a garate and defined Islamic group with
its own principles, structure, activities, and galus texts.

Hizb ut-Tabhrir is an international Islamic orgartiea with branches in many parts
of the world, including the Middle East and Européizb ut-Tahrir propagates a
particular vision of an Islamic state. Its aims aestoration of the Caliphate, or
Islamic rule, in Central Asia and other traditidpdWuslim lands, and the practice of
Islamic piety, as the group interprets it... HizbTahrir renounces violence as a
means to achieve reestablishment of the Caliphbaeever, it does not reject the use
of violence during armed conflicts already undeywad in which the group regards
Muslims as struggling against oppressors, suchasesthian violence against Israeli
occupation. Its literature denounces secularismViadtern-style democracy. Its anti-
Semitic and anti-Israel statements have led thewgorent of Germany to ban it. The
government of Russia has also banned the groupsifyimmg it as a terrorist
organization.

Some in the diplomatic community, in particular theS. government, consider
Hizb ut-Tabhrir to be a political organization artefore argue that imprisoned Hizb
ut-Tahrir members are not victims of religious gergion. But religion and politics
are inseparable in Hizb ut-Tahrir's ideology andiviies, and one of the chief
reasons Uzbek authorities arrest members is thgiae$ ideas Hizb ut-Tahrir
promotes: the reestablishment of the Caliphate siridt observance of the Koran.
Even if one accepts that there is a political congmd to Hizb ut-Tahrir's ideology,
methods, and goals, this does not vitiate the righthat group's members to be
protected from religion-based persecution.

Hizb ut-Tahrir in Uzbekistan

Hizb ut-Tahrir is not registered in Uzbekistan atherefore illegal. It is referred to
as a 'banned' organization, though in contrastg¢arteans used by German authorities
to ban Hizb ut-Tahrir, no single Uzbek administratior judicial decision has ever
prohibited the organization.

Members meet in small groups of about five peogdferred to as 'study groups' by
members and as 'secret cells' by Uzbek governnficiits. Both sides acknowledge
that the primary activity of these small groupghis teaching and study of Hizb ut-
Tahrir literature, as well as traditional Islamixts such as the Koran and hadith.
Membership in the group is solidified by taking@ath, the content of which has been
given variously as: being faithful to Islam; beifgjthful to Hizb ut-Tahrir and its
rules; and spreading the words of the Prophet &adrg) one's knowledge of Islam
with others. Law enforcement and judicial authestgenerally considered both those
who had and had not taken the oath as full-fledgethbers.

In Human Rights Watch interviews and in court tastiy, Hizb ut-Tahrir members
have overwhelmingly cited an interest in acquiritegeper knowledge of the tenets of
Islam as their motivation for joining the group. zHi ut-Tahrir members in
Uzbekistan, and likely elsewhere, regard the regeme of the Caliphate as a
practical goal, to be achieved through proselytism.
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Members in Uzbekistan distribute literature or lietaf produced by the organization
which include quotations from the Koran, calls édyservance of the basic tenets of
Islam, and analysis of world events affecting Muslj including denunciation of the
mass arrest of independent Muslims in Uzbekistan...

Human Rights Watch has documented 812 cases dftanel conviction of the
group's members in Uzbekistan. The group itselfreded in June 2000 that police
had arrested some 4,000 of its members in Uzbekidt&ing the government's
campaign against independent Islam since 1998. Byehber 2002 the German
section of Hizb ut-Tahrir estimated that the goweent of Uzbekistan had imprisoned
as many as 10,000 of the group's followers. ThesRuasrights group Memorial
reported 2,297 religiously and politically motivdtarrests it had documented as of
August 2001; the group estimated that more thah dfathe Muslims arrested for
nonviolent crimes were those accused of Hizb utifahembership. In addition to
being arrested for membership and gathering toystadherents of Hizb ut-Tahrir
have been arrested, sometimes en masse, for possesglistribution of the group's
literature or, in some cases, because of simplejdawctal proximity to those
proselytizing for Hizb ut-Tabhrir...

Torture and Mistreatment in Pre-trial Detention

Widespread torture of detainees is common in cirimvestigations in Uzbekistan.
In the campaign against independent Islam, poliaeehsystematically employed
torture to coerce confessions and statements imatmg others.

In the past two years, the international commuhég taken notice of the pervasive
and serious nature of torture in Uzbekistan anduge in the campaign against
independent Islam...

. Police and security agents torture independéuoslim suspects during the
investigative phase to compel confessions or testymagainst others. The
interrogation of an independent Muslim generaliyntees on questions about the
detainee's beliefs, affiliation with Islamic groups association with well-known
independent imams. The end product the police egkisg is a statement — prepared
by police, signed by the detainee — that descrihesdetainee's religious belief,
practice, and affiliation rather than a criminal. &ecause many of those detained on
religion-related charges are held incommunicade,inkerrogation may last up to six
months.

Through torture and threats — on which we presetaild below — agents have
coerced detainees to name members of religiousnmag#ons, people who have
attended mosque with them, or even friends andhbeig who may not in fact have
shared their religious beliefs or affiliation. Thalgo have forced detainees to admit to
associations with individuals unknown to them. B®lihen arrested those named, or
brought them in as witnesses, often coercing themtestifying for the prosecution.
This coercive strategy produces a perpetual flowmarfhes for the police and security
services to pursue. Police sometimes arrest a suapd torture individuals unknown
to him into testifying against him...”

The report summarises a number of cases of todosemented by

Human Rights Watch, describing methods of tortiseduagainst Muslim
detainees, including beatings by fist and with ¢theons or metal rods, rape
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and sexual violence, electric shock, use of liaogjtes or newspapers to
burn the detainee, and asphyxiation with plastigsbar gas masks. The
report also seeks to reveal the role torture playsoercing testimony;
judicial refusal to investigate victims' allegatsrand the courts' practice of
admitting as evidence testimony obtained undeutert

The report also indicates that although Uzbek lagvides for access to
legal counsel from the moment of arrest, the ingashg police frequently
pressure detainees not to seek counsel. When éesaior their families
attempt to engage an independent defence lawytrories often refuse
requests from the lawyer for access to his or hentg until the police have
secured a confession from the accused. Police dregtyupressure detainees
or their families to accept the services of Statpeinted lawyers who do
not defend their client's interests, and who atlé&ely to lodge complaints
against ill-treatment. Judges have ignored defastaourt testimony about
the torture they endured and have admitted as eetdeonfessions and
other testimony obtained through torture duringitivestigation.

74. The 2005 US Department of State Country Repofiuman Rights
Practice, released on 8 March 2006, provides thewimg information in
relation to Uzbekistan:

“Although the law prohibits such practices, polexed the NSS [National Security
Service] routinely tortured, beat, and otherwisestreiated detainees to obtain
confessions or incriminating information... Defentiain trials often claimed that
their confessions, on which the prosecution batedases, were extracted as a result
of torture...During the year the government took a few stepsatdsa/reform confined
to education and outreach, while in large parthibveed little will to address UN
conclusions...

Authorities treated individuals suspected of ex&elslamist political sympathies,
particularly alleged members of HT [Hizb ut-Tahrirhore harshly than ordinary
criminals. There were credible reports that ingggtirs subjected pretrial detainees
suspected to be HT members to particularly sevaeterrbgation. After trial,
authorities reportedly used disciplinary and pweitmeasures, including torture, more
often with prisoners convicted of extremism thathvardinary inmates. Local human
rights workers reported that common criminals weften paid or otherwise induced
by authorities to beat HT members. As in previogsrg there were numerous
credible reports that officials in several pris@isised HT members to obtain letters
of repentance, which are required for a prisondyet@ligible for amnesty. According
to prisoners' relatives, amnestied prisoners, amdam rights activists, inmates who
refused to write letters disavowing their connattio HT were often beaten or sent
into solitary confinement. During the year inmatasd a guard at one prison
corroborated reports that prison guards systeniigtibeat suspected HT members
following the March and April 2004 terrorist attack

Authorities continued to arbitrarily arrest persamscharges of extremist sentiments
or activities, or association with banned religiagr®ups... Authorities made little
distinction between actual members and those witligmal affiliation with the
group, such as persons who had attended Korarlg sessions with the group.
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As in previous years, there were reports that aitibe arrested and prosecuted
persons based on the possession of HT literatwerc€d confessions and testimony
were commonplace. Even persons generally knowretonly to HT stated that the
cases against them were built not on actual evelemhich would have been
abundantly available, but on planted material tseféestimony...

Defense attorneys had limited access in some dasgevernment-held evidence
relevant to their clients' cases. However, in ntasies a prosecution was based solely
upon defendants’ confessions or incriminating rnemty from state witnesses...
During the year the BBC quoted a former InterionMiry official who claimed that
investigators often used beatings, psychotropicgsirwor threats against family
members to obtain confessions from defendantsmany cases, particularly those
involving suspected HT members, when the proseeditided to produce confessions
it relied solely on witness testimony, which wapagedly often also coerced...”

E. Relevant provisions of Uzbek law

1. Criminal Code

75. The Uzbek Criminal Code states that the Uzbekinal law is
based on the Constitution and recognised principfesternational law
such as the principle of legality, equality of n#hs before the law,
humanism and fairness (Articles 1 and 3).

76. Article 159 of the Uzbek Criminal Code, emiitl“Attacks against
the constitutional order of the Republic of Uzb&kis, refers to public calls
for unconstitutional change of the existing Stdataciure, for the seizure of
power or removal from power of legally elected esignated authorities or
for the unconstitutional violation of the unity tbfe territory of the Republic
of Uzbekistan, as well as the dissemination of nmlte having such
content. Such acts are punishable by a fine or apthtee years'
imprisonment. When committed by an organised groun its interest,
they are punishable by up to ten years' imprisoni{&8 (b)).

Article 216 of the Code, entitled “Establishing 8Stobed Non-
governmental and Religious Organisations”, refews establishing or
resuming the activities of proscribed non-governtalerand religious
organisations, as well as active participatiorhigirt activities. Such acts are
punishable by a fine or a term of imprisonment ptaifive years.

Article 244-1 of the Code, entitled “Preparation dissemination of
materials constituting a threat to public safetd @ublic order”, refers to
the preparation or dissemination of materials esgirgy the ideology of
religious extremism, separatism or fundamentalisgitement to riot or the
forced eviction of citizens or materials intendeccause public panic, after
an official warning. Such acts are punishable byine or a term of
imprisonment up to three years.
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Article 244-2 of the Code, entitled “Establishihgading or participating
in religious extremist, separatist, fundamental@st other prohibited
organisations”, refers to the offence of estahtighieading or participating
in religious extremist, separatist, fundamental@st other prohibited
organisations. Such acts are punishable by a téimprisonment of up to
fifteen years and, if they cause serious damag& tyenty years.

2. Code of Criminal Procedure

77. The Uzbek Code of Criminal Procedure statasttie administration
of justice is based on the principles of equalitgitzens before the law and
the courts, irrespective of their gender, raceionatity, language, religion,
social origin, beliefs or personal or social stafésticle 16). Judges,
prosecutors and investigators must respect thetagpu and honour of
persons participating in the proceedings (Articlé).1No one may be
subjected to torture, violence and other forms afet or degrading
treatment. Actions or decisions which are degraditepd to the
dissemination of a person's private informatiormdge his or her health, or
unjustifiably cause physical or moral suffering prehibited.

State authorities and public officers in chargecominal proceedings
must protect the rights and freedoms of the pergamscipating in those
proceedings (Article 18). No one may be arrestedetained unless ordered
by a court or prosecutor. A court or prosecutor tnpuemptly release each
person who is unlawfully detained beyond the timatlauthorised by the
law or a court decision. A person's private lifieviolability of his or her
home, correspondence and telephone conversatienpratected by the
law. Damage caused to the person as a result aflaion of his or her
rights or freedoms in the course of criminal prategs must be
compensated for in compliance with the provisionthe Code.

THE LAW

. ALLEGED VIOLATIONS OF ARTICLES 3 AND 13 OF THE
CONVENTION

78. The applicant alleged that his expulsion tdékistan had breached
Article 3 of the Convention, which reads as follows

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

He also contended that he had had no effectivedgnmerespect of his
above grievance and that he had been removed frossi& despite his
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pending appeal against the expulsion order. ThertGaill examine that
complaint under Article 13, which reads as follows:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingninféicial capacity.”

A. The parties' submissions

1. The Government

79. The Government submitted that the allegation religious
persecution against the applicant had been chetikedhe migration
authorities when examining his refugee applicatiod had been rejected as
unfounded. The migration authorities had reliedtlom statement from the
Russian Ministry of Foreign Affairs that there was risk of ill-treatment
for persons who committed criminal offences in Uab@an. The
Government noted, however, that the applicant ladaised his complaint
under Article 3 before the district judge who hadleved his expulsion.
With reference to assurances from the Uzbek adibsriand Uzbek
legislation (see paragraphs 75 and 77 above), theet@ment argued that
the applicant would not be subjected to any il&ktneent or punishment
contrary to Article 3 of the Convention.

80. Regarding Article 13, the Government submittest the applicant
had had effective remedies under Article 21 § 2 Ariitle 46 88 2 and 3 of
the Russian Constitution (see paragraph 45 above).

2. The applicant

81. The applicant's representative argued thaall@gations of a risk of
ill-treatment had not been examined by the Rusaighorities. She relied
on several reports by United Nations agencies atgiriational and regional
organisations and argued that the applicant hacanghcontinued to run a
risk of torture in Uzbekistan on account of hisgielus beliefs. She gave
examples of cases when Muslim detainees had bé#émeated, and in
certain cases killed, because of their religiousiefse or unjustifiably
subjected to disciplinary penalties such as placénre punishment cells
without food or water, in particular because ofittagtempts to pray. She
also referred to recent reports on the allegedlyabipg conditions of
detention and the lack of monitoring of detentiailities in Uzbekistan.
The applicant's representative also relied on thel-party interveners'
submissions before the Court in the casedMamatkulov and Askarov
v. Turkey ([GC], nos. 46827/99 and 46951/99, ECHR 2005-I) ksnabilov
and Others v. Russia (no. 2947/06, 24 April 2008). According to the
applicant's representative, the applicant's expul$iad been in fact “an
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extradition in disguise”, as a result of which theplicant had been
convicted of the offences in respect of which thes$étan authorities had
refused extradition. The applicant had been expefidlagrant violation of
Russian law before his appeals against the exputsider and the dismissal
of his refugee application could be examined. Besidno diplomatic
assurances had been obtained from the Uzbek atigsadn the present case
and, even if they had been obtained, they couldhage been effective in
the context of an administrative expulsion formaifyelated to any pending
criminal proceedings against an applicant. Witlemefice to the Court's
judgment in the case dthamayev and Others v. Georgia and Russia
(no. 36378/02, ECHR 2005-Ill), it was argued thdte trespondent
Government's failure to comply with an indicatiamder Rule 39 should not
necessarily prevent the Court from examining on riezits a complaint
under Article 3. Otherwise, it would be less buistane for a respondent
State to remove an applicant from its territorgases in which Rule 39 was
applied and to be held in violation of Article 3fitbe Convention than to
comply with Rule 39 and to be found to have bredchAdicle 3 and/or
Article 6.

82. With reference to Article 13, the applicanmeépresentative argued
that the applicant had been expelled before thelsiqn order had become
final. Neither the decision of 2 November 2006 t@sh it nor the criminal
proceedings against Mr G. could be regarded astaféeremedies since
they had occurred after the applicant had beenvedchfsom Russia.

B. The Court's assessment

1. Admissibility

83. The Government contended that the applicadt i@ exhausted
domestic remedies in that he had omitted to raisibstance his grievance
under Article 3 before the district judge on 17 éear 2006. The Court
considers that the issue of exhaustion of domestnedies is closely linked
to the merits of the applicant's complaint undetiode 3 of the Convention.
Thus, the Court finds it necessary to join the Goreent's objection to the
merits of the applicant's complaint under Articleof3the Convention. No
other ground for declaring it inadmissible has besstablished. This
complaint must therefore be declared admissible.

84. The Court reaches the same conclusion in cegppehe applicant's
complaint under Article 13 of the Convention. As pgermissible under
Article 29 § 3 of the Convention, the Court willm@onsider the merits of
the applicant's complaints under Article 3 and thémicle 13 of the
Convention.
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2. Merits

(a) Article 3 of the Convention

85. The Court will examine the merits of the apgufit's complaint under
Article 3 in the light of the applicable generalinmiples, as recently
reiterated inSaadi v. Italy ([GC], no. 37201/06, 88 124-136, ECHR
2008-...).

(i) Domestic proceedings

86. The Court will first determine whether the bgmt's grievance
received any reply at national level. In that cartios, it notes that the
applicant was removed from Russia to Uzbekistaway of administrative
expulsion on account of an alleged breach of te@leace regulations and
after the Russian authorities had refused to eix¢rddm on charges of
involvement in subversive activities in Uzbekistan.

87. Having regard to the material in its possessilbe Court considers
that the national authorities did not make an ademiassessment of the risk
of torture or ill-treatment if the applicant wergpelled to Uzbekistan. The
Court has, first, had regard to the findings magé¢hle domestic authorities
in relation to his application for refugee statiisvas dismissed because, in
the migration authorities' view, he did not falltlwn the scope of the
definition of a “refugee” under the Refugees Attddes not transpire from
the record of the applicant's interview with thegration officer that the
applicant made any specific allegations of a riskl-dreatment in the event
of his being returned to Uzbekistan. It also appdiaat, having learnt about
the accusations against him in November 2005, gpdicant intended to
return to Uzbekistan in order to obtain further tigatars. The Court
observes, however, that, when appealing againsteflusal of his refugee
application, the applicant put forward specific addtailed arguments
pertaining to a risk of torture in Uzbekistan (g@gagraph 20 above). It is
noted that the Russian authorities, including tloairts, dismissed the
applicant's arguments with reference to his failaor@rove that he had left
Uzbekistan for “political reasons” and that hisrkeaf persecution for such
reasons were justified. The Court reiterates thas$ in principle for the
applicant to adduce evidence capable of proving tthere are substantial
grounds for believing that, if the measure comg@dinof were to be
implemented, he would be exposed to a real risbhehg subjected to
treatment contrary to Article 3 (sé¢ v. Finland, no. 38885/02, § 167,
26 July 2005). The national authorities did notegany consideration to the
applicant's argument relating to persecution féigieus rather than purely
“political” reasons (see also paragraphs 19 andal23ve). The Court is
satisfied that the applicant's application for quali review of the refusal to
examine his application for refugee status wastanhated by the reference
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to reports by international organisations on then&m-rights situation in
Uzbekistan, in particular as regards the risk abpes being persecuted on
account of their religious beliefs. In such circtamees, it was for the
Russian authorities to dispel any doubts aboutrtklat That did not happen
since the applicant was expelled before a Russiamt ccould take
cognisance of his application for judicial review.

88. The migration authority also referred to thetfthat the applicant
had not applied for refugee status immediatelyrdiie arrival in Russia
(see paragraph 23 above). It is not in dispute that applicant left
Uzbekistan voluntarily and arrived in Russia in @@&eking employment.
The main thrust of his grievance was, however, gessecution by the
Uzbek authorities from April 2005 onwards in contn@t with allegations
of serious criminal offences punishable by longnterof imprisonment. In
such a situation it would be appropriate to consuleether the applicant
fell within the definition of a refugeestir place’. It does not appear from
the domestic decisions that any consideration wasngo that aspect of the
case.

89. The Court also emphasises that the condubtiegberson concerned,
however undesirable or dangerous, cannot be takenaccount, with the
consequence that the protection afforded by Articlef the Convention is
broader than that provided for in Articles 32 arRl & the 1951 United
Nations Convention relating to the Status of RefisgéseeSaadi, cited
above, § 138). Thus, the Court considers that tigenaent based on the
balancing of the risk of harm if the person is séack against the
dangerousness he or she represents to the comniuniby sent back is
misconceived (see the domestic findings in pardyf&pn fine above). The
concepts of “risk” and “dangerousness” in this eshtdo not lend
themselves to a balancing test because they arenadhat can only be
assessed independently of each other. Either tlierme adduced before
the Court reveals that there is a substantialififke person is sent back or
it does not. The prospect that he or she may poseriaus threat to the
community if not returned does not reduce in any W& degree of risk of
ill treatment that the person may be subject toedarn Gaadi, cited above,
8 138).

90. As to the court proceedings which resultedhie expulsion order
against the applicant, the Court deplores the tfadt the applicant was not
given any reasonable time and opportunity to peepé defence and secure
his own representation at the hearing on 17 Oct20e6 (see paragraph 26
above). It does not transpire from the case fiée #ny verbatim record was
drawn up at that hearing, although such a pogssitekisted under Russian
law. Therefore, it is not possible to establishhvany certainty the contents
of the applicant's submissions to the district pidghe Court reiterates in
that connection that the Convention is intendeduarantee rights that are
not theoretical or illusory, but practical and etfee (seemutatis mutandis,
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Matthews v. the United Kingdom [GC], no. 24833/94, § 34, ECHR 1999-1).
As the Court held irfConka v. Belgium (no. 51564/99, § 46, ECHR 2002-1)
the requirement of accessibility of a remedy withiine meaning of
Article 35 § 1 of the Convention impliesyter alia, that the circumstances
voluntarily created by the authorities must be sagho afford an applicant
a realistic possibility of using the remedy. In theme vein, the applicant
was not afforded a reasonable opportunity to pleadcase. Besides, the
Court is inclined to consider that the districtgedshould have been made
sufficiently aware of the facts preceding the agpii's apprehension on
17 October 2006, as those facts were relevanttethamination of the case
before it. The Government's objection as to noraeastion of domestic
remedies must therefore be dismissed.

(i) The Court's assessment of risk

91. The Court has now to establish whether atithe of his removal
from Russia a real risk existed that the applicaotld be subjected in
Uzbekistan to treatment proscribed by Article 3.

92. In the light of the materials in its possesdisee paragraphs 32, 43
and 44 above), the Court finds that the applicafttthe territory of Russia
on 24 October 2006. It is therefore that date tmaist be taken into
consideration when assessing whether there waslais& of his being
subjected in Uzbekistan to treatment proscribedAltycle 3. Thus, the
Court will assess Russia's responsibility undetichat3 with reference to
the situation that obtained on that date.

93. The Court has had regard, firstly, to the repdy the United
Nations agencies, which describe the disturbingasion in Uzbekistan (see
paragraphs 67-70 above). In 2002 the UN Speciap®&agur described the
practice of torture against those in police custe@dy “systematic” and
“indiscriminate”. His successor in this post annceoh in 2006 that his
mandate continued to receive serious allegationsrtdire by Uzbek law-
enforcement officials. In 2006 the UN Secretary &ahalso drew attention
to the continuing problems of the widespread magtnent of prisoners and
complained that inadequate measures were takennig those responsible
to justice. The evidence before the Court, whichcansiders reliable,
discloses that during the period under considerapimblems persisted in
Uzbekistan in connection with the ill-treatmentietainees.

94. The Court observes that the applicant wassactaf involvement in
the activity of Hizb ut-Tahrir (HT), a transnatidnialamic organisation.
Charges were brought against him under Articles 238, 244-1 and 244-2
of the Uzbek Criminal Code, which concerned, respely, unlawful
actions against the constitutional order and digsaton of subversive
materials; establishment of a proscribed orgamieatiproduction and
dissemination of subversive materials calling feligious extremism,
separatism and fundamentalism and participatiorthi activities of a
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proscribed organisation (see paragraph 18 abovr Ais forced return to
the country, an Uzbek court convicted the applicaihtunlawful actions
against the constitutional order and participatiothe activities oHT, and
sentenced him to five years and six months' imprisent. The court found
that in 1999 the applicant had engaged in propagawhcerning HT's
activities aimed at subverting the constitutionagfime and creating an
Islamist state.

95. As the Court has recently held3madi (cited above, 8§ 132), in cases
where an applicant alleges that he or she is a menob a group
systematically exposed to a practice of ill-treattnehe protection of
Article 3 of the Convention enters into play whée applicant establishes,
where necessary on the basis of the informatiotagued in recent reports
from independent international human-rights-pratectassociations or
governmental sources, that there are serious reasorbelieve in the
existence of the practice in question and his ominembership of the group
concerned. In those circumstances, the Court vall then insist that the
applicant show the existence of further specidimsishing features if to
do so would render illusory the protection offetgdArticle 3 (seeNA. v.
the United Kingdom, no. 25904/07, 8§ 116, 17 July 2008). The above
findings apply to the applicant in the present ca#®o was persecuted on
account of his alleged involvement in the actigtief HT, which he
consistently denied. Regard being had to the nagesubmitted by the
applicant and obtained by the Coustoprio motu (see, inter alia,
paragraphs 73 and 74 above), the Court considatsthiere are serious
reasons to believe in the existence of the praciigersecution of members
or supporters of that organisation, whose undaylgims appear to be both
religious and political. In that connection, theuttorefers to the above-
mentioned UN Special Rapporteur's Report, whiciimaéfd the existence of
a persisting practice of torture against persons,Wke the applicant, were
accused under Articles 159 and 244 of the Uzbekni@al Code, with a
view to extracting self-incriminating confessionsdato punishing those
who were perceived by public authorities to be lagd in religious or
political activities contrary to State interestegsparagraph 67 above). It
was reported that evidence-gathering in such cedesd on confessions
extracted by unlawful means and that ill-treatmeomtinued to be used
against inmates convicted on such charges.

96. In view of the above, the Court considers thaistantial grounds
have been shown for believing that the applicanedaa real risk of
treatment proscribed by Article 3. That risk canbetruled out on the basis
of other material available to the Court. The Cotakes note of the
Government's reference to the relevant provisidngabek law and their
indication of certain improvements in the protectiof human rights in
Uzbekistan which, in the Government's opinion, tedahe risk of ill-
treatment. The Court reiterates, however, thatdkistence of domestic
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laws and accession to international treaties gueeamy respect for
fundamental rights in principle are not in themsshsufficient to ensure
adequate protection against the risk of ill-treatmghere, as in the present
case, reliable sources have reported practicestedst or tolerated by the
authorities which are manifestly contrary to thimgiples of the Convention
(see Saadi, cited above, 8 147n fine). No concrete evidence has been
produced of any fundamental improvement in theqmtxdn against torture
in Uzbekistan (see, by contrast, a recent UN repitetd in paragraph 71
above).

97. As to the Government's argument that assusam@e obtained
from the Uzbek authorities, firstly, the Governmdiut not submit a copy of
any diplomatic assurances indicating that the apptiwould not be subject
to torture or ill-treatment. The only document podd by the Government
contained the assurances issued by the Uzbek Rtosdgeneral's Office
under the Minsk Convention relating to the extiaditproceedings (see
paragraphs 12 and 66 above). Secondly, the Coartalheady warned that
even if such assurances were obtained, that waildave absolved it from
the obligation to examine whether such assurancesided, in their
practical application, a sufficient guarantee tha applicant would be
protected against the risk of treatment prohibibgdthe Convention (see
Saadi, cited above, § 148). The weight to be given tsuemces from the
receiving State depends, in each case, on thentstaunces obtaining at the
material time.

98. In the light of the above considerations, @wairt considers that the
applicant's expulsion to Uzbekistan gave rise voktion of Article 3. The
absence of any reliable information as to the 8aunaof the applicant after
his expulsion to Uzbekistan, except for the fachigfconviction, remains a
matter of grave concern for the Court.

(b) Article 13 of the Convention

99. The Court reiterates that Article 13 guarastibe availability at the
national level of a remedy to enforce — and hencallege non-compliance
with — the substance of the Convention rights aegdoms in whatever
form they might happen to be secured in the domdsgal order and
bearing in mind that Contracting States are affdrdeme discretion as to
the manner in which they conform to their obligasaunder this provision
(see Shamayev and Others, cited above, 8§ 444). For Article 13 to be
applicable, the complaint under a substantive giori of the Convention
must be arguable. The Court considers that theicappls claim under
Article 3 was “arguable” and, thus, Article 13 wegsplicable in the instant
case. Indeed, there was no dispute between thegart this point.

100. As to the merits of the complaint, the Cowgiterates that the
remedy required by Article 13 must be effectivehbiot law and in practice,
in particular in the sense that its exercise mostoe unjustifiably hindered
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by the acts or omissions of the authorities of tbgpondent State (ibid.,
8 447). The Court is not called upon to revievabstracto the compatibility
of the relevant law and practice with the Convemtibut to determine
whether there was a remedy compatible with Artideof the Convention
available to grant the applicant appropriate rediefregards his substantive
complaint (see, among other authoriti€sH.H. and Others v. Turkey,
no. 43258/98, § 34, ECHR 2000-VIIl). Even if a s$engemedy does not by
itself entirely satisfy the requirements of Article3, the aggregate of
remedies provided for under domestic law may dqss®, among other
authorities,Conka, cited above, § 75). The “effectiveness” of a “ssty’
within the meaning of Article 13 does not dependtbe certainty of a
favourable outcome for the applicant (ibid.).

101. The Court further points out that the scopthe State's obligation
under Article 13 varies depending on the naturthefapplicant's complaint
under the Convention. Given the irreversible natfréhe harm that might
occur if the alleged risk of torture or ill-treatmematerialised and the
importance which the Court attaches to Articleh& motion of an effective
remedy under Article 13 requires (i) independertt agorous scrutiny of a
claim that there exist substantial grounds forebtig that there was a real
risk of treatment contrary to Article 3 in the evenf the applicant's
expulsion to the country of destination, and i provision of an effective
possibility of suspending the enforcement of measwhose effects are
potentially irreversible (or “a remedy with automcaguspensive effect” as it
is phrased irGebremedhin [ Gaberamadhien] v. France, no. 25389/05, § 66
in fine, ECHR 2007-..., which concerned an asylum seel&rtimg to enter
the territory of France; see aldabari v. Turkey, no. 40035/98, § 50, ECHR
2000-VIII; Shamayev and Others, cited above, § 46(Dlaechea Cahuas v.
Spain, no. 24668/03, 8§ 35, ECHR 2006-X; arghlah Sheekh v. the
Netherlands, no. 1948/04, § 154, ECHR 2007-...).

102. Judicial review proceedings constitute, im@ple, an effective
remedy within the meaning of Article 13 of the Cention in relation to
complaints in the context of expulsion and extiadit provided that the
courts can effectively review the legality of extea discretion on
substantive and procedural grounds and quash desiss appropriate (see
Sivenko v. Latvia (dec.) [GC], no. 48321/99, § 99, ECHR 2002-11)rfiing
to the circumstances of the present case, the ©bsdrves, however, that
the applicant's expulsion was ordered in the firstance by a district judge
as a subsidiary penalty under the Code of Admatiste Offences. The
Court has already found that the proceedings befmalistrict judge were
defective (see paragraph 90 above). Thus, an ategpportunity to lodge
an appeal against the judge's decision and to rols@aspension of the
enforcement of the expulsion order pending its aeviwas particularly
important in the circumstances of the present case.regards the
availability of suspension, the Court reiterateat th is inconsistent with
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Article 13 for measures having potentially irreviels effects to be executed
before the national authorities have examined wdrettney are compatible
with the Convention, although Contracting States afforded some
discretion as to the manner in which they confaortheir obligations under
this provision (sed&sebremedhin, cited above, § 58). The necessity for a
remedy with suspensive effect has also been iratichy the Council of
Europe's Committee of Ministers and Commissioner Homan Rights
(paragraphs 63 and 64 above). As was confirmed&\Butyrskiy District
Court of Moscow in its judgment of 24 May 2007 (peeagraph 44 above),
the applicant's expulsion before the examinatiomisfappeal against the
expulsion order was unlawful. Thus, the applicaaswlenied an effective
opportunity to suspend the enforcement of the estpalorder against him.

103. The Court also observes that the Refugeegpacagraphs 59 and
60 above) provides that if an unsuccessful asyl@eker chooses to
exercise the right of appeal, he or she may beinedjto leave the territory
of Russia within three days of receiving notificatiof the decision on the
appeal if he or she has no other legal groundssfaying in Russia.
However, those provisions of the Refugees Act weiecomplied with in
the applicant's case, thus failing to afford him firactice” an effective
remedy.

104. Finally, the Court considers that the Govesnm did not
demonstrate what redress could have been affordletiet applicant by
relying on Articles 21 and 46 of the Russian Cdugstn.

105. Accordingly, the Court concludes that theme heen a violation of
Article 13 of the Convention because in the circtamses of the case the
applicant was not afforded an effective and acbéssemedy in relation to
his complaint under Article 3 of the Convention.

II. ALLEGED VIOLATIONS OF ARTICLE 5 OF THE CONVENTON

106. The applicant complained under Article 3 amticle 5 § 1 (f) of
the Convention that his detention from 2 Februar®® September 2006
had been unlawful and that the extradition procggslihad not been
conducted with due diligence. The Court will exaenithose complaints
under Article 5 8 1 (f) of the Convention, the kelat parts of which read as
follows:

“1. Everyone has the right to liberty and security person. No one shall be

deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(f the lawful arrest or detention of a persomptevent his effecting an unauthorised
entry into the country or of a person against whamtion is being taken with a view
to deportation or extradition.”
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He also complained under Article 5 § 1 (f) and édi 13 of the
Convention that his detention pending extraditiaa mot been subject to
judicial review. The Court will examine this complaunder Article 5 § 4
of the Convention, which reads as follows:

“Everyone who is deprived of his liberty by arrestdetention shall be entitled to
take proceedings by which the lawfulness of hiewudn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

A. The parties' submissions

107. The Government submitted that the applicadt hot exhausted
domestic remedies in respect of his complaints unkhiticle 5 of the
Convention. The Government argued that the apglicaad several
remedies at his disposal, including Article 108ted Code, which provided
for a procedure for challenging a measure of regfrand Chapter 16 of the
Code of Criminal Procedure, which laid down thegadure for challenging
decisions taken in the course of criminal procegslifrinally, a suspect or
accused could lodge applications or complaints witicourt or another
public authority under section 17(1)(7) of the @uaist Act.

108. The Government also submitted that the leogtthe applicant's
detention was accounted for by the pending regdestsylum and refugee
status, the court proceedings challenging the agfies grant him refugee
status; the ongoing “extradition check” in ordewntwify his citizenship and
legal basis for residing in Russia; and the faat,thefore deciding on the
extradition request, certain additional documents @arifications as to the
charges against the applicant had been requestwmd the Uzbek
authorities. The Russian migration authority had teacarry out an inquiry
into the applicant's allegation of possible periecuon religious grounds
in the event of his being returned to Uzbekistame Tigration officer had
had several interviews with the applicant in orderfill in the asylum
application. During those interviews the applichatl not complained about
the conditions of his detention in the Russian maneentre. Having regard
to the medical report in respect of the applicm, migration authority had
refused the asylum request as unfounded.

109. The applicant submitted that Russian coudsdt apply Articles
108 and 109 of the Code to extradition proceedargsnormally refused to
review the lawfulness of detention pending extiadit with reference to
Article 466 of the Code. The applicant argued thatdelay of eight months
had been unreasonable in view of the fact thatefaest had been rejected
on formal grounds and showed that the proceediagsbt been conducted
with due diligence. His detention pending extraxitihad served other
purposes than that of being “with a view to extiiadi’ (for example,
examination of his applications for asylum and gefl status). Lastly, in his
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observations he raised a new argument, allegirtchieaontinued detention
after the decision of 22 September 2006 until 28t&aber 2006 had also
violated Article 5 § 1 of the Convention.

B. The Court's assessment

1. Admissibility

110. The Government submitted that the applicatt hot exhausted
domestic remedies in respect of his complaints unkhiticle 5 of the
Convention.

111. The Court considers that the issue of exfmusdf domestic
remedies is closely linked to the merits of thel@ppt's complaint under
Article 5 8§ 4 of the Convention. Thus, the Couridf it necessary to join
the Government's objection to the merits of thisnptaint. The Court
further notes that the applicant's complaints urtiéicle 5 88 1 and 4 are
not manifestly ill-founded within the meaning of tiste 35 § 3 of the
Convention and are not inadmissible on any othewumps. They must
therefore be declared admissible.

2. Merits

(a) Article 5 8§ 4 of the Convention

112. The Court will first examine the applicammisnplaint under Article
5 § 4 of the Convention.

113. The Court reiterates that the purpose otk 8§ 4 is to guarantee
to persons who are arrested and detained thetdghticial supervision of
the lawfulness of the measure to which they areethe subjected (see,
mutatis mutandis, De Wilde, Ooms and Versyp v. Belgium, judgment of
18 June 1971, Series A no. 12, § 76). A remedy rbasinade available
during a person's detention to allow that persoobtin speedy judicial
review of its lawfulness. That review should be alap of leading, where
appropriate, to release. The existence of the rgmeguired by Article 5
8 4 must be sufficiently certain, not only in thedsut also in practice,
failing which it will lack the accessibility andfettiveness required for the
purposes of that provision (seeutatis mutandis, Stoichkovv. Bulgaria,
no. 9808/02, 8§ 66in fine, 24 March 2005, andvachev v. Bulgaria,
no. 42987/98, 8 71, ECHR 2004-VIll).

114. As to the Government's argument based orléstil08 and 109 of
the Code of Criminal Procedure (CCrP), the Coud alaeady found that
the wording of those provisions does not suggestdhdetainee has a right
to take proceedings for examination of the lawfateof his or her
detention, the prosecutor's application for an msiten of the custodial
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measure being the required element for institutibeuch proceedings (see
Nasrulloyev v. Russia, no. 656/06, § 88, 11 October 2007). No applicatio
for extension of the applicant's detention was niadéhe prosecutor in the
instant case.

115. The Government have not elaborated on ttsseréion in relation
to Chapter 16 of the CCrP and section 17(1)(7)hef Custody Act (see
paragraphs 56 and 57 above). In any event, thet@bserves that Chapter
16 of the CCrP concerns the possibility for “petio the criminal
proceedings” to challenge decisions taken in thersm of a preliminary
investigation, such as a decision not to initiaenmal proceedings or a
decision to discontinue them. There is no indicatimat the applicant was a
party to criminal proceedings within the meaningegi to that phrase by the
Russian courts (seeasrulloyev, cited above, § 89). Thus, the Court is not
satisfied that the provisions of this Chapter aféat an effective remedy for
challenging detention pending extradition. As relgathe Custody Act, the
Court notes that it derives from the Code of CrmhifProcedure and
concerns persons suspected or accused of crinfieales in Russia. There
Is no indication that this Act applied at the matietime to persons who
were detained pending extradition. Thus, the Caunincertain that the
remedies suggested by the Government related tbrdeches alleged. In
such circumstances, the Government was requirddiabbed, to show that
the existence of the above remedies was suffigiergitain both in theory
and in practice, failing which they lack the redmgisaccessibility and
effectiveness (see, among other authoritésand E. Riis v. Norway,
no. 9042/04, § 41, 31 May 2007, aMérnillo v. France, judgment of
20 February 1991, Series A no. 198, §27). Thug tovernment's
argument under this head should be also dismissed.

116. It follows that throughout the term of thepbgant's detention he
did not have at his disposal any procedure for dicial review of its
lawfulness. There has therefore been a violatiorAvicle 5 § 4 of the
Convention.

(b) Article 5 8 1 of the Convention

117. The Court notes that it is common ground betwthe parties that
from 2 February to at least 22 September 2006 pipdicant was detained
with a view to his extradition from Russia to Uzlstln. Article 5 8§ 1 (f) of
the Convention is thus applicable in the instaseca

118. The Court observes that the main thrust @fgbplicant's grievance
is the length of his detention, allegedly withoatig reasons. However, the
Court does not have to determine this issue sincenisiders that there has
been a violation of that provision for a differeaaison.

119. The Court reiterates that it falls to it teamine whether the
applicant's detention was “lawful” for the purposddirticle 5 § 1 (f), with
particular reference to the safeguards providedth®y national system.
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Where the “lawfulness” of detention is in issuecluding the question
whether “a procedure prescribed by law” has be#avied, the Convention
refers essentially to national law and lays dowendhligation to conform to
the substantive and procedural rules of nationad, laut it requires in
addition that any deprivation of liberty should be keeping with the
purpose of Article 5, which is to protect the indwal from arbitrariness
(seeAmuur v. France, judgment of 25 June 199Begports of Judgments and
Decisions 1996-Ill, § 50).

120. The Court observes that the request for gpdicant's extradition
was accompanied by an arrest warrant issued byzaekJjrosecutor rather
than by a decision of an Uzbek court. The applisanitial placement in
custody was ordered, on 4 February 2006, by a Russiurt on the basis of
the provisions of Chapter 13 of the CCrP, which eyaed measures of
restraint including custodial measures (see papagid above). It is not in
dispute that the applicant's initial arrest andc@hent in custody were
lawful. The issue that the Court has to determmevhether that court
decision was sufficient for holding the applicantdustody for more than
seven months until the decision on the extraditequest had been given
(seeNasrulloyev, cited above, 88 73 et seq.).

121. The Court has not been provided with anyrmédion as to
whether the applicant made any attempts to chadlehig continued
detention at national level. However, it has alyefind that the applicant
did not have an effective remedy available in tlegpect. Besides, it refers
to its findings in theNasrulloyev case concerning the divergent approaches
taken by the Russian authorities on the issue o¥igions applicable to
detainees awaiting extradition, in particular oa isue whether Article 109
of the CCrP, which lays down the procedure and iBpdtme-limits for
reviewing detention, was applicable (see alBgabikin v. Russia,
no. 8320/04, § 129, 19 June 2008, &mmbilov and Othersv. Russia (dec.),
no. 2947/06, 12 December 2006). The Court heldhet tase that the
provisions of Russian law in force at the matetiale governing the
detention of persons with a view to extradition evereither precise nor
foreseeable in their application and fell short the “quality-of-law”
standard required under the Convention.

122. The Court upholds the findings made in Kasrulloyev case and
finds that in the absence of clear legal provisiestsblishing the procedure
for ordering and extending detention with a vieweidradition and setting
time-limits for such detention, the deprivation ldéerty to which the
applicant was subjected was not circumscribed bggaate safeguards
against arbitrariness. In particular, the Courtepbss that the detention
order of 4 February 2006 did not set any time-lifioit the applicant's
detention. Under the provisions governing the ganssrms of detention
(Article 108 of the CCrP), to which the domesticudoreferred when
ordering the applicant's detention, the time-lifot detention pending
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investigation was fixed at two months. A judge cbektend that period up
to six months. Further extensions could only benigré by a judge if the
person was charged with serious or particularlyosercriminal offences.
However, upon the expiry of the maximum initial @&ion period of two
months (Article 109 § 1 of the CCrP), no extensias granted by a court
in the present case. The applicant spent over searths in detention
pending extradition. During that period no requdsts extension of his
detention were lodged. Neither could the prosetutmstructions to the
administration of the remand centre be regardeal \&did authorisation for
the applicant's continued detention (see paragtplabove). Thus, the
national system failed to protect the applicantfrarbitrary detention, and
his detention cannot be considered “lawful” for theposes of Article 5 of
the Convention. In these circumstances, the Caes chot need to consider
separately the applicant's additional argument eomcg his delayed
release.

123. There has therefore been a violation of kgti6 § 1 of the
Convention.

[ll. ALLEGED VIOLATIONS OF ARTICLE 6 OF THE CONVENION
AND ARTICLE 1 OF PROTOCOL NO. 7

A. Expulsion proceedings in Russia

124. The applicant complained that the proceedegsre the Tverskoy
District Court of Moscow on 17 October 2006 had rbeenfair. In
particular, he alleged that he had not been giveo@portunity to present
reasons against his expulsion, to be represented layvyer and to call
witnesses on his behalf.

125. In so far as this part of the applicationudtidoe examined under
Article 1 of Protocol No. 7 to the Convention, assug it is applicable in
the present case, the Court considers in viewsohlttove findings under
Articles 3 and 13 of the Convention that there asneed to examine the
complaint separately under Article 1 of Protocol Mo

126. In so far as the complaint should be examunsder Article 6 of
the Convention, the Court reiterates that decisielaing to the deportation
of aliens do not concern the determination of apliegnt's civil rights or
obligations or of a criminal charge against him hwit the meaning of
Article 6 § 1 of the Convention (sé&aouia v. France [GC], no. 39652/98,
§ 40, ECHR 2000-X). It follows that this complaistincompatibleratione
materiae with the provisions of the Convention within theeaming of
Article 35 § 3 and must be rejected in accordanitie Article 35 § 4.
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B. Criminal proceedings in Uzbekistan

127. The applicant complained prior to his exprisinder Article 6 8 1
of the Convention that, if returned to Uzbekistaa,would not be afforded
a fair trial. The relevant parts of Article 6 8dad as follows:

“In the determination of ... any criminal chargeaagt him, everyone is entitled to a
fair ... hearing ... by [a] ... tribunal...”

128. The Government submitted that the applicantdchave raised his
first complaint before the district judge on 17 @mr 2006. The
Government also submitted that the Uzbek autherhid given assurances
that the applicant would not be surrendered toi tBtate, subjected to
criminal prosecution or punished for the offencenaoatted prior to his
extradition and in respect of which that extraditivad been refused, and
that after the completion of the proceedings andnigaserved his sentence,
he would be allowed to leave Uzbekistan (paragdbhabove). The Uzbek
authorities had also provided assurances that ppécant would not be
persecuted on the basis of his nationality or ialig beliefs, and would not
be subjected to torture, inhuman or degrading rreat or the death
penalty.

129. In his Rule 39 request, the applicant alleget he would not
receive a fair trial in Uzbekistan because he wdddconvicted solely on
the basis of admissions made under torture; defeada similar cases had
been convicted by courts which could not be comediendependent and
impartial. In the observations submitted after éipplicant's expulsion, his
representative further argued with reference to WM reports (see
paragraph 68 above) that the Uzbek judiciary lackddpendence from the
executive in that judges were appointed only féve-year term and could
be subject to pressure through disciplinary pessltand that the right to
legal advice from the moment of arrest had not bespected in many
cases. Lastly, she alleged that at his trial in ékiian the applicant had
been refused permission to be represented by plyvedtained counsel but
legal-aid counsel had been appointed instead,tatdeither the applicant's
representative nor his family members had beennméd of the exact place
of his detention in Uzbekistan.

130. The Court reiterates that it cannot be raletithat an issue might
exceptionally arise under Article 6 of the Conventiby an extradition
decision in circumstances where the fugitive hdfesed or risks suffering
a flagrant denial of a fair trial in the requesticmuntry (seesoering v. the
United Kingdom, judgment of 7 July 1989, Series A no. 161, p.&%13).
Although the applicant's complaint concerns expulsas opposed to a
decision to extradite, the Court considers thataheve statement may in
principle apply to expulsion decisions (seajtatis mutandis, Cruz Varas
and Others v. Sweden, judgment of 20 March 1991, Series A no. 201,§). 2
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§ 70, andTomic v. the United Kingdom (dec.), no. 17837/03, 14 October
2003).

131. The Court finds that the Government did nssea that the
applicant had failed to exhaust domestic remediebke in respect of his
complaint under Article 3. The Court will thereforet consider that
possibility. Besides, it has already expressed totiat the applicant was
afforded a reasonable opportunity to plead his ba$ere the district judge.
However, the Court does not have to make any furtimelings in that
respect since the applicant's complaint under Wrt& is, in any event,
inadmissible. The Russian authorities refused tvadike the applicant.
However, he was expelled from Russia as a resuhetourt proceedings
under the Code of Administrative Offences for bleag the residence
regulations for foreigners. In January 2007 an Watmurt convicted him of
unlawful actions against the constitutional ordad garticipation in the
activities of a proscribed organisation, and sergdrhim to five years and
six months' imprisonment (see paragraph 37 abdwejhe light of the
materials in its possession, the Court consideas ttere is not sufficient
evidence to show that any possible irregularitreshie trial were liable to
constitute a flagrant denial of justice. The Coudncludes that this
complaint is manifestly ill-founded and must besotgd in accordance with
Article 35 88 3 and 4 of the Convention.

IV. ALLEGED VIOLATION OF ARTICLE 34 OF THE CONVENTON

132. The applicant's representative complained, tma expelling the
applicant before the examination of his appeal reegaihe removal order,
and despite the measure indicated by the Court4do®@ober 2006 under
Rule 39 of the Rules of Court, Russia had failedctonply with its
obligations under the Convention. The Court consideat that complaint
gives rise to an issue of whether the respondestte S¢ in breach of its
undertaking under Article 34 of the Convention twhinder the applicant
in the exercise of his right of individual appliicat.

Article 34 of the Convention provides:

“The Court may receive applications from any persamon-governmental
organisation or group of individuals claiming to the victim of a violation by one of
the High Contracting Parties of the rights settfant the Convention or the Protocols
thereto. The High Contracting Parties undertakeimdiinder in any way the effective
exercise of this right.”

Rule 39 of the Rules of Court provides:

“1. The Chamber or, where appropriate, its Pregideay, at the request of a party
or of any other person concerned, or of its owniomptindicate to the parties any
interim measure which it considers should be adbjtehe interests of the parties or
of the proper conduct of the proceedings before it.
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2. Notice of these measures shall be given t€Ctramittee of Ministers.

3. The Chamber may request information from theiggon any matter connected
with the implementation of any interim measuress indicated.”

133. The Government submitted that immediatelgratthey had been
notified of the Court's indication under Rule 3Bey had informed “the
prosecutor's office and the authorities under thaidity of the Interior”
accordingly. However, by that time the applicand lafready been removed
from Russia. The applicant had left Russia by plané.20 p.m. (Moscow
time) on 24 October 2006, whereas the informatiotien Rule 39 had been
published on the secure website at 7.17 p.m. Mostow (5.17 p.m.
Strasbourg time) on that date; no copy of thatetettad been sent by
facsimile.

134. The applicant's representative submitted th&dssia had
disregarded the Court's indication under Rule 3% @pplicant had been
put on board a plane leaving for Tashkent at 1750. on 24 October
2006. Thus, the Russian authorities had been a&tbufficient time to
comply with the Court's indication under Rule 3%heScontended that
urgent notification could be made “by any appragrimeans” such as
publication of the relevant information on the gsecuvebsite. With
reference to the Court's judgment in the casghafayev and Others (cited
above, 88 5-12 and 475), the applicant's represemtargued that even a
short delay in transmission and execution of the&rCo indication under
Rule 39 would violate Article 34 of the Conventidfinally, she deplored
the Russian authorities' failure to assist hereiestablishing contact with
the applicant in Uzbekistan.

135. The Court observes that the parties disagasetb whether the
applicant had been expelled before or after theslRnsauthorities had
learnt about a Rule 39 request, as well as abautattiual time of his
departure from the territory of Russia. The Coudnfocms that the
information concerning the application of Rule 30the applicant's case
was published on its secure website at 7.17 p.nas@dw time) on the
same date. In the light of the materials in itssgssion (see paragraphs 43
and 44 above), the Court finds that the applicamgtrhikely left the territory
of Russia shortly before midnight (Moscow time) 2hOctober 2006. The
Government did not specify, however, when they trad learnt about the
application of Rule 39 in the present case and hdreghe administration of
the detention centre and other competent authetii@e been notified of it,
if at all.

136. The Court does not exclude the possibiligt threspondent State's
failure to make practical arrangements for recgviand processing
information from the Court regarding the examinatad a Rule 39 request
or the Court's decision to apply it in a given casgy raise an issue under
Article 34 of the Convention. However, in the prasease the Court cannot
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establish with sufficient certainty that having bgait on notice about the
Court's decision to apply Rule 39, the respondemteBiment deliberately
omitted to comply with it.

137. Neither does it appear that any act or owmsdly the Russian
authorities was intended to prevent the Court ftaking a decision on a
Rule 39 request or notifiying the Government théiaeoca timely manner
(compareAl-Moayad v. Germany (dec.), no. 35865/03, 20 February 2007).
It is unclear whether the applicant's lawyer —sissi by members of a non-
governmental organisation helping asylum-seekensormed the Office of
the Representative of the Russian Federation aEthiepean Court, the
detention centre or another competent authority tha applicant had
already lodged a request for interim measures uRder 39 of the Rules of
Court. Accordingly, the Court cannot consider i@ respondent State was
duly informed that a request under Rule 39 hachdiydbeen made. Against
this background, the Court's assessment of theriaabefore it leads it to
find that there is an insufficient factual basis foto conclude that the
respondent State deliberately prevented the Cooim taking its decision
on the applicant's Rule 39 request or notifyingfithat decision in a timely
manner, in breach of its obligation to cooperatiwhe Court in good faith.

138. Consequently, there has been no violatiorArbicle 34 of the
Convention.

V. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

139. The Court has also examined the remaindethefapplicant's
complaints under Articles 6 and 13 of the Convenis submitted by him,
including a complaint about the alleged violatiohtlee presumption of
innocence. However, having regard to all the malteni its possession, it
finds that these complaints do not disclose anyaggmce of a violation of
the rights and freedoms set out in the ConventratsdProtocols. It follows
that this part of the application must be rejectsdbeing manifestly ill-
founded, pursuant to Article 35 88 3 and 4 of tle&ntion.

VI. APPLICATION OF ARTICLES 41 AND 46 OF THE CONWVETION

140. The applicant's representative claimed, on dient's behalf,
monetary compensation in respect of non-pecuniampate, leaving the
amount to be awarded to the Court's discretion. éée invited the Court
“to recognise the detriment to the applicant'® ‘lfflan’... caused by his
unlawful removal from Russia in violation of the i@@ntion”. She further
claimed that the respondent Government be requirechdertake, via their
diplomatic contacts in Uzbekistan, measures aimedreaestablishing
contact with the applicant and his relatives, coringuthe applicant's
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sentence by way of amnesty or pardon, securingeVvesitual release and
facilitating his departure for a country which wddde ready to accept him.

141. The Government contested the applicant'snciairespect of non-
pecuniary damage.

A. Article 41

142. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

143. As to the claim for compensation in respectnon-pecuniary
damage, the Court observes that the applicantisrly serving a sentence
of imprisonment in an unspecified location in Uzs&n. His
representative's attempts to re-establish contébt vim were to no avail.
Thus, the Court considers that the question ofagii@ication of Article 41
is not ready for decision. Accordingly, it shoulé eserved and the
subsequent procedure fixed, having regard to argeagent which might be
reached between the Government and the applicare (5 8 1 of the
Rules of Court).

B. Article 46

144. The Court considers that the applicant'smonetary claims relate
primarily to Article 46 of the Convention, whichads as follows:

“1. The High Contracting Parties undertake to aliy the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be traitted to the Committee of
Ministers, which shall supervise its execution.”

The Court points out that under Article 46 of then€ention the High
Contracting Parties undertook to abide by the fjnpdgments of the Court
in any case to which they were parties, execut@ind supervised by the
Committee of Ministers. It followdnter alia, that a judgment in which the
Court finds a breach imposes on the respondeng Stéggal obligation not
only to pay those concerned the sums awarded byofvayst satisfaction,
but also to choose, subject to supervision by tbhen@ittee of Ministers,
the general and/or, if appropriate, individual meas to be adopted in their
domestic legal order to put an end to the violatmmd by the Court and to
redress, in so far as possible, the effects thdmdScozzari and Giunta
v. Italy [GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000
Nasrulloyev, cited above, § 95). Exceptionally, with a viewhelping the
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respondent State to fulfil its obligations undettiéle 46, the Court will
seek to indicate the type of measure that mightaken in order to put an
end to a systemic situation it has found to exdsefbbasov v. Azerbaijan,
no. 24271/05, § 37, 17 January 2008). In such wistances, it may
propose various options and leave the choice of sorea and its
implementation to the discretion of the State comeg (see, for example,
Broniowski v. Poland [GC], no. 31443/96, 8§ 194, ECHR 2004-V). In other
exceptional cases, the nature of the violation donmay be such as to leave
no real choice as to the measures required to nemeshd the Court may
decide to indicate only one such measure (seegfample, Assanidze
v. Georgia [GC], no. 71503/01, § 202, ECHR 2004-11).

145. Having regard to the circumstances of thaegmecase, the Court
does not find it appropriate to indicate measucebe adopted in order to
redress the violations found.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Decides to join to the merits the Government's objectiossta the
exhaustion of domestic remedies in respect of fpdiGnt's complaints
about a risk of ill-treatment in the event of higifg expelled to
Uzbekistan and the unlawfulness of his deprivatbhberty andrejects
them;

2. Declares the complaints concerning the alleged risk otrglatment in
Uzbekistan, the alleged inefficiency of the donestimedies in respect
of the applicant's complaint of a risk of ill-treant, the unlawfulness of
the applicant's deprivation of liberty and the wmhability of judicial
review of his detention admissible and the remairudehe application
inadmissible;

3. Holds that there has been a violation of Article 3 af thonvention on
account of the applicant's expulsion to Uzbekistan;

4. Holds that there has been a violation of Article 13tad Convention on
account of the authorities' failure to afford thppkcant an effective and
accessible remedy in relation to his complaint unéigicle 3 of the
Convention;

5. Holds that there has been a violation of Article 5 8f4h@ Convention
on account of the unavailability of any procedwed judicial review of
the lawfulness of the applicant's detention withieav to his extradition
to Uzbekistan;
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6. Holds that there has been a violation of Article 5 &fthe@ Convention
in relation to his detention with a view to his extition to Uzbekistan;

7. Holds that there is no need to examine separately thepleant under
Article 1 of Protocol No. 7,

8. Holds that there has been no breach of the respondata’'sSobligation
under Article 34 of the Convention;

9. Holds that the question of the application of Article ¥lnot ready for
decision;
accordingly,

(a) reserves the question;

(b) invites the Russian Government and the applicant to subamiihin
three months from the date on which the judgmembimes final in
accordance with Article 44 8 2 of the Conventiohgit written
observations on the matter and, in particular,dtfythe Court of any
agreement that they may reach;

(c) reserves the further procedure andelegates to the President of the
Chamber the power to fix the same if need be.

Done in English, and notified in writing on 11 Dedser 2008, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President



