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THE DEPUTY JUDGE: The claimant, whom | shallllcRS, has a lengthy
immigration history. He is a national of Sri Lankeho arrived in the United Kingdom
as long ago as 20th February 2000. He claimeduasyin arrival. After 6 years of
decision making and appeals, his first asylum clamas definitively determined in
2006.

On 18th September 2006 PS was detained and ed¢rdoections served. He made
further submissions to the Secretary of State whielsaid amounted to a fresh claim.
Eventually the Secretary of State agreed to redenshe claimant's representations of
18th September 2006 and to reach a decision ahéther they amounted to a fresh
claim.

On 18th November 2008 the claimant's solicitoegjuested that employment
restrictions be lifted. After some delay and chgdetters, on 26th March 2009, the
Case Resolution Directorate of the United Kingdomrd&r Agency wrote to the
claimant's solicitors in the following terms:

"On the 19 July 2006, the, then Home SecretarydbnReid announced
to Parliament that the Immigration & Nationality rBctorate (now

re-named the UK Border Agency) had a Legacy of sathe,000

electronic and paper case records. The aim isesolve these case
records in five years or less, and by 19 July 2011.

The then Home Secretary set out his priorities ase€ where the
applicant may pose a risk to the public; can maslg be removed; is
receiving public funded support or may be granea/¢ to remain.

Cases eligible to be considered by the Case RésolDirectorate (CRD)
will be prioritised as outlined above. Cases wit be considered out of
turn unless there are exceptional circumstancesfyjug a quicker
resolution of the case. | cannot therefore giweiadication at this stage
where your client's case will be actioned.

| can assure you that we endeavour to conclude gleent's case at the
earliest opportunity. Please do keep us infornfe@ing changes to your
client's personal circumstances. | have inclutedi¢am postal details to
enable effective communication between you and selues during this

interim period."

The upshot of that letter, although it did not addrthe issue in terms, was that PS's
employment restrictions were not being lifted dgrpendency of consideration of his
further submissions made on 18th September 2006.

On 6th May 2009 the present application forgiadireview was filed. There were two
grounds which the parties are calling ground A BndGround B relates to the delay in
dealing with PS's substantive asylum claim. | needsider that ground no further
because permission has not been granted in refatidrand, in my judgment, it is not
arguable.
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Ground A, the right to work ground, is more gfinéforward and more meritorious.
PS's pleaded point is that under European law leatided to work whilst his further

submissions and claim for asylum remain under cemation. Beatson J granted
permission in relation to ground A on 3rd Augus020

The present application for judicial review wied in the same month as the decision
of the Court of Appeal in ZO Somalia & Oyg009] EWCA Civ 442, promulgated on
20th May. Mr Nathan, who appears on behalf of Bférle me, was junior counsel in
one of the linked appeals in the Court of Appeahat case, and already knew when he
prepared his grounds for PS that ground A had baecessful at appellate level.

In essence the Court of Appeal in ZO Somalexided that a person making a
subsequent application for asylum, as PS did initis¢ant case, falls within the

Reception Directive. This means that someone la p&ition must be afforded access
to the labour market, on such conditions as malaiobedown in Member States. If a

decision on his or her subsequent applicationudinly a decision as to whether or not
that application amounts to a fresh claim has regnbtaken within 1 year. PS

obviously satisfies that temporal requirement. t@m face of it therefore he benefits
from the Court of Appeal's decision_in ZO Somalia

The Court of Appeal refused the Secretary ofeStarmission to appeal to the House of
Lords in ZO Somalia No application for a stay has been made to iert®f Appeal,
the House of Lords or the Supreme Court. Inded&dve been told that the three
successful claimants in ZO Somdtiave been allowed to work.

Returning to the procedural history of PS's cawme 8th June 2009 the Treasury
Solicitor wrote to the claimant's solicitors askitttem to agree to a stay of these
proceedings pending the determination of the Sagredf State's petition to appeal to
the House of Lords, or the Supreme Court. The @aifa solicitors refused to agree a
stay. Beatson J was aware of this state of affalien he granted permission in
August. It was open to him to stay the applicatmmpermission but he did not do so.

Miss Busch, on behalf of the Secretary of Stateews the application for a stay. She
submits that the Reception Directive does not applysomeone whose further
representations have not been treated by the Secret State as a fresh claim.
Further, she submits that the overall balance dtiga including the good
administration of justice favours the grant of ayst If, as is entirely possible, the
Supreme Court were to overturn ZO Somal&'s prejudice would be zero. Indeed, if
he worked in the interim there would an uncoverdugi@n. On the other hand, if the
Supreme Court were to refuse permission to appedisoiss the appeal itself, the
public interest still requires that the SecretafyState should not be or have been
required to defend cases such as the present case.

| have been referred to two authorities by Mitlén: _AH Iranis in my judgment not
really in point, because there the claimant apptdlavere facing binding Court of
Appeal authority against their position, which wasthority which was admittedly
potentially en route to the House of Lords. Quéem the application of) Rama v
Immigration Appeal Tribunal2003] EWHC 27 (Admin), is closer to the presease
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although there again was a decision of the Coultppfeal against the claimant. So far
as Maurice Kay J (as he then was) appears to eglapwn a principle of general
application in_Ramathat is to be found in paragraph 7 of the judgimevhich
provides:

"7. If it were the case that the Court of Appeatl® House of Lords had
granted leave to appeal, there is little doubt that Secretary of State
would have agreed to the adjournment that is soufhe position
adopted by Miss Giovannetti, however, is that tiype of adjournment
should only be granted if two criteria are satdfi€l) that there is
uncertainty as to the relevant law, which is likéty be resolved by a
forthcoming decision of the higher court; and (2ttthe facts of the case
which it is sought to adjourn are such that thagiec which is awaited is
likely to be determinative or substantially affdtie outcome of the
present case. In my judgment, those are sensiidiarfor this court to
adopt and | propose to adopt them."

Mr Nathan's basic submission is that his clgm@uld receive the immediate benefit of
binding Court of Appeal authority and that he wobkl prejudiced if he should await
the outcome of proceedings before the Supreme Court

It has been accepted by Miss Busch, on belidlieo Secretary of State, that in the
absence of a stay this application for judicialieewmust succeed. Thus the real point
for my consideration is not the merits of Mr Natlsaapplication for judicial review but
those of Miss Busch's application for a stay.

I have no hesitation in refusing the Secretdrtate's application for a stay in this
case. | do so for the following reasons. Fitsgré is no uncertainty as to the relevant
law. There is binding Court of Appeal authorityeditly on point which avails PS. As
in Rama(see paragraph 8 of Maurice Kay J's judgmeng) ritat as though the Court of
Appeal in_ZO Somaliavere divided or granted permission to appeal éoHlouse of
Lords. All that Miss Busch can say is that it mieely possible that the Supreme Court
might overturn ZO Somaljdut as matters stand that is an exercise in fiéemu

Secondly, the Supreme Court has not yet grapéechission to appeal to itself. |
cannot infer it either will or will not. All | knw is that a decision by the Supreme
Court on the Secretary of State's application fempssion to appeal will be given
before the end of this term. This means that gpeal, if permission were granted,
would not be heard in the Supreme Court before MarcApril 2010, with judgment
not being given before May 2010 at the earliest.

Thirdly it was open to the Secretary of Statapply to the Court of Appeal for a stay
of its decision in ZO Somalialternatively to make a similar application te tHouse

of Lords. No such application, as | have pointatl bas been made. Instead the three
successful claimants in ZO Somaliave been permitted to work. | see no reason for
treating PS or anyone else for that matter in al@irposition to him any differently.
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Fourthly, in so far as this is a relevant cdesation for my determination, in my
judgment the balance of prejudice would be grefatelPS than the Secretary of State. |
have to assess the issue of prejudice respectivetyo competing hypothesis. First, if
a stay were granted and the Secretary of Statelafbre the Supreme Court, PS would
have been denied an entitlement to work but patyfior a not insignificant period of
time. Furthermore, | cannot ignore the fact th& IRas not been working since
September 2006.

Secondly, if a stay were refused and the Sagretf State were to succeed before the
Supreme Court, PS would ex hypothesi have beenimgrkithout an entitlement to do
so. That, in my judgment, does not amount to graegudice to the public interest and
the Secretary of State could then correct the ijposhly removing PS's entitlement to
work following his success before the Supreme Court

In any event one cannot ignore the point timathe existing state of the law, which |
am duty bound to uphold, PS has a current entitherteework which would require, in

my judgment, a powerful reason to displace. Is@@owerful reason in denying him
that entitlement.

| have been shown a schedule by Miss Buschhnlietpfully shows the current status
of a significant number of cases working their vilasough courts involving the same
permission to work point. There are quite a langenber of similar cases. | have
derived little assistance from this list becauss th the first case which has reached a
substantive hearing. There is some evidence ti@botwo judges have been granting
stays, in the interim, one judge | note on the o#sat the claimant in the meantime is
being granted permission to work at the same tbueall those decisions were made at
the permission stage.

It follows that, in my judgment, this is a cagleere the Secretary of State's application
for a stay must be refused and it also follows frivat the claimant's application for
judicial review must succeed on ground A.

| must leave it to counsel to assist in coartoathe form of the order which flows from
my judgment.

MR NATHAN: There are two corrections, if | mag your judgment? The first in fact
my instructing solicitor drafted the grounds fodigial review, | only was instructed
when we received the acknowledgement of service.

The second point, perhaps ought more fundamgithaugh not particularly so. Under
the old procedures of the House of Lords (the Hoek) there was no provision for
applying for a stay to the House of Lords. Panalgra7 of the Supreme Court Rules
now enables individuals to do so in exceptionatwmstances, but still suggests that
such applications should be made to the Court ope&p below. Of course the
Secretary of State did not make such applicatiadgheédCourt of Appeal.
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THE DEPUTY JUDGE: | thought in the JE&se the Court of Appeal made an order
and the House of Lords on the last day of its eris¢ refused to say that order. But
any way...

MR NATHAN: May be.

THE DEPUTY JUDGE: You are taking the pointiagayou, the Secretary of State
having been turned down by the Court of Appeal,lctooot have renewed his
application for a stay before the House of Lords.

MR NATHAN: In any event it never made that gadion to the Court of Appeal.
THE DEPUTY JUDGE: No thank you very much. Walout your costs?

MR NATHAN: My Lord, | would indeed seek cosasd also ask for a detailed
assessment in terms of costs.

THE DEPUTY JUDGE: In terms of your grounds atvbrders are the court making?

MR NATHAN: My instructing solicitor's groundsught a right to work. Can | just
embellish upon that and suggest that the orderldhread: "The defendant grant the
claimant permission to work within 7 days".

THE DEPUTY JUDGE: You need a quashing ordeghefSecretary of State's refusal.

MR NATHAN: The Secretary of State has not altjurefused to grant permission to

work. In a number of other cases the Secretatate has provided letters saying that
he refuses to make a decision at this stage. itnctise there has actually been no
decision. | think what we have to have is a mamyabrder for the Secretary of State

to grant permission to work.

THE DEPUTY JUDGE: | will hear Miss Busch orath Your formulation is that a
defendant grants the claimant permission to wddka you want to identify the basis,
namely under--

MR NATHAN: Pursuant to paragraph 360 of theniigration Rules.
THE DEPUTY JUDGE: Paragraph 360. Within sedaps?
MR NATHAN: Yes.

THE DEPUTY JUDGE: The letter of 13th May, assdid, was silent on your

application for entitlement to work, but that sitenin effect refused it, although it did
not in express terms. Without express permissaur glients does not have the right
to work, and that is what you need.

MR NATHAN: Yes, | suppose taken that way itynrme argued one could deal with
this as -- in the cases of Z&hd DT those cases were dealt with by way of quashing
orders when the Secretary of State has specific®blined to grant permission to
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work. If your Lordship were minded to deal withstlvy way of a quashing order of the
May letter.

THE DEPUTY JUDGE: Rather than mandatory ortleras thinking more along the
lines of a declaration that the claimant is erditte permission to work, pursuant to
paragraph 360. The Secretary of State fails toigeoby that declaration within a
reasonable time, and that would not be very longny judgment, you would come
back for a mandatory order. The only way round thr the Secretary of State would
be to obtain a stay of that declaration.

MR NATHAN: Can | just raise, | do not thinkobject strenuously to that. The only
reason | would suggest a mandatory order is thetSicretary of State, through my
learned friend's skeleton argument, has persisidd avsuggestion that Article 11(2)
does not necessitate granting permission to worthénsame terms as are granted to
initial asylum claimants.

My concern about that is raised in my skeletggument. In that appears very clearly
to go behind a concession made by leading coumsle¢balf of the Secretary of State.

THE DEPUTY JUDGE: Is that not the point thiaé tCourt of Appeal determined
against the Secretary of State?

MR NATHAN: | suggest it is. The Secretary State appears now to be -- no, the
Court of Appeal did not actually rule on it. Thewt of Appeal did not need to rule on
it because of the passage recorded at paragraphH88oper LJ's judgment in which he
says his Lordship said:

"If contrary to the respondent's submissions sulrsatgasylum seekers
do fall within the ambit of the recession directiir Tam did not argue
that the reception directive permitted a membetesta exclude a
subsequent asylum seeker from the benefits of lar8ic

But then crucially went on:

"The respondent therefore does not dispute trepiérson who has made
a subsequent claim is within the ambit of the réoepdirective, then the
Secretary of State is obliged to grant permissmmvork in accordance
with rules 360 of the Immigration Rules."

That was a concession which, in my respectful sebiom, my learned friend's
submissions at paragraphs--

THE DEPUTY JUDGE: I interpreted that more las Secretary of State adhering to a
submission which the Secretary of State would raainbefore the Supreme Court but
the Secretary of State would accept had been dikeidainst him at Court of Appeal
level.

MR NATHAN: Paragraph 12 of my learned friergkeleton:
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"If the Supreme Court upholds the decision of tlee€of Appeal in ZQ
this means that Article 2 of the Reception Diregtiapplies. The
Defendant takes the view, however, that even if Aréicle applies to a
person who has made further submissions after ppeal rights have
been exhausted... he is entitled to decide thdérdiit conditions of
access to the labour market are appropriate framsettwhich apply to
first time applicants (as provided in paragraph® 3®d 360A of the
Immigration Rules)."

That, in my submission, is completely at odds with concession made by leading
counsel to the Court of Appeal.

THE DEPUTY JUDGE: That may be an alternativeugd which could be ventilated
before the Supreme Court.

MR NATHAN: They certainly had not ventilated a ground as yet. It was a
concession made in the Court of Appeal and it ésgétition in its current format, my
Lord, it makes no suggestion that subsequent appbdoe treated differently.

THE DEPUTY JUDGE: What was the order that@oairt of Appeal made in Z©
MR NATHAN: My Lord, | have it to hand, it wasquashing order.
THE DEPUTY JUDGE: There had been clear deessrefusing right to work.

MR NATHAN: Indeed. The specific order was, tord: "In relation to ZOand_MM,
the Secretary of State's decisions of 15th Oct@®€Y7 and 26th September 2007
respectively refusing each of them permission tokvawe quashed.”

THE DEPUTY JUDGE: The effect of my judgmetig reasons that | have given and
the declaration is that the Secretary of State evbalve to follow it.

MR NATHAN: | would say that, if paragraph 12ams anything -- it would appear
that the Secretary of State would suggest thatgpapa 12 of their skeleton argument
would mean that they would not be -- | have madepwingt.

THE DEPUTY JUDGE: Let us see what Miss Busafiss Miss Busch, what does
paragraph 12 of your skeleton argument mean?

MISS BUSCH: The Secretary of State does thkepbsition that it may be open to
him to formulate different conditions to work. Oweuld anticipate at some stage that
would be raised before the Supreme Court, at anopppte stage at which to do so.
Leaving all that aside, in my submission, doesmatter, if you make a declaration in
the lines suggested which respectfully endorseréference to paragraph 360 of the
Immigration Rules is sufficient to deal with the thea.

THE DEPUTY JUDGE: What is the Secretary oft&igoing to do in the face of the
declaration? Is the Secretary of State going snfgpermission to work, or is the
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Secretary of State going to think about it and {phgsake the line set out in paragraph
12 of your skeleton argument?

MISS BUSCH: 1 should have thought, my Lorce tBecretary of State will in effect
adhere to the terms of the declaration.

THE DEPUTY JUDGE: | do not want to create gogsibility for further litigation.
The position, at the moment, is that | agree withN\Mthan that a concession was made
before the Court of Appeal and that means tha itat open to the Secretary of State,
at this level, to take any position other than tang this claimant and | suppose all
those in like cases permission to work. Of collrseopen to the Secretary of State in
the Supreme Court, if so advised, to withdraw,atlot the concession advanced either
a different primary case or a different ordinarge&aThat is up to the Secretary of State
but, in my judgment, it is not up to the Secretairptate to do so before me.

MISS BUSCH: My Lord, | have never taken anysipon other than that we are
currently bound by the decision of the Court of Agp That is why | have not sought
to contest any of the merits of the claim insteaatlenan application for a stay. That
represents the Secretary of State's position.

THE DEPUTY JUDGE: Right.

MISS BUSCH: Therefore, if my Lord does simpigke it declaratory relief, | agree it
is sensible to refer to paragraph 360 of the Imatign Rules, then | would be most
surprised if the Secretary of State would go belirad. |1 cannot promise there will not
be further litigation.

THE DEPUTY JUDGE: | do not mind there beingtther litigation in the Court of
Appeal against my judgment. That would be appetprsubject to permission being
granted. | do not think it is appropriate for #heo be further litigation on this issue.
Either the judgment is going to be followed oratmid all the difficulty, which may be
illusory, I can make an order, can | not?

MISS BUSCH: My Lord | hesitate -- | do not wada put myself in a position where |
am at risk of being in contempt of court by comimgtthe Secretary of State to
something that does not occur. All | can say & th a normal course of events one
would expect the Secretary of State to act in a wwewch is consistent with a
declaration as to what is the legal position. @bgiously, it a trite principle, one
should always proceed on the basis that publicoautitts will act lawfully.

THE DEPUTY JUDGE: Yes, that is true. Are ygaing to apply for permission to
appeal?

MISS BUSCH: | am my Lord, yes.

The only other point that | would make is agarels the time within which permission
should be granted. Obviously | see Mr Justice Muiéehas been making orders,
permission for grants to be seven days. We washd'@ longer than that. | would ask
for 28 days. The reason being, various adminigsgateps are required to be taken and

SMITH BERNAL WORDWAVE



69.

70.

71.

72.

73.

74.

75.

papers issued. Simply not realistically given igatarly the numbers that are involved,
for the Secretary of State to be able to do thdtimseven days...

THE DEPUTY JUDGE: What about this case, whiyned this case be done within 7
days?

MISS BUSCH: Even in this case alone, my Lgydraciates administrative procedures
take time. | would submit 28 days is a reasontbyie.

THE DEPUTY JUDGE: If | make a declaration arat an order, the declaration will

not have a time limit. | can indicate, howeveratvhwould expect reasonable time for
compliance to be and if the Secretary of Statentmascomplied on the following day,

whatever time period | specify | will expect thaichant to be back to court. That is
subject, of course, to your application for pernaissto appeal. Let us take this in
stages. | have to make a decision then on the &drtne order | make. | am going to
do all this at the end in one piece.

Do you want to say anything about costs?

MR NATHAN: My Lord, can | just add a possibddternative. Your Lordship in
respect to the order. Your Lordship in the counfeargument did allude to the
possibility of the losing party coming back andiegy well, it was a deputy judge who
came to the conclusion, and we would like to arfjuegain. The Secretary of State
potentially doing so. | wonder in an alternatigdlte actual order your Lordship makes
a ruling, adds to the judgment already given anétama ruling as to applicability of
paragraph 12 in writing the concession made toQbert of Appeal. It may well be
that what has already been said in the courseguinant, if it is transcribed, would
suffice. But given there is this huge raft of castayed behind this case and perhaps if
| can -- | am afraid | received an email very slydoefore coming into court today, if |
can read it. It is from the solicitor in one oetbases in which permission to work was
granted by His Honour Judge McKenna, and he satstolday in the DX he received
applications from the Treasury Solicitor to varyotwrders granting permission to
work. The application relies on the issue the &acy of State will need to decide the
conditions for granting access to the labour markealso states a substantive hearing
is taking place today. This part of the email igjurotes: "At which the defendant will
be asking the court to settle a position of staythése matters once and for all.”

In the light of that, | wonder, as | said, #gasiest approach might well be to make a
ruling on paragraph 12.

THE DEPUTY JUDGE: If | make an order ratheartha declaration that falls aside.
There is sometimes advantage in judges making @ra¢ner than declarations, so that
the losing party, as it were, knows the positiorrencearly and can exercise appeal
rights. Because it would be undesirable -- thexe tavo possibilities. Either the

Treasury Solicitor and the Secretary of State egn svell, this decision was made by a
deputy judge, it is not very good after all. Altlgh the Secretary of State has to follow
whatever rulings are made in this case, the SegrefeState can argue the same point
again before a proper judge. That is possibleenEf/I were a proper judge, it would
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not make any difference, because whatever | saidduoe persuasive and not binding.
So there is that.

MR NATHAN: | hope your Lordships does not fe®t | take that view.

THE DEPUTY JUDGE: | am sure you do not on thasasion. So, there is that but the
need to cause for the Secretary of State, | woalte lthought, the Secretary of State
can take his own advice to pursue the matter befmeCourt of Appeal, because then
you get greater clarity and you avoid a multipliaf individual cases decided by good
judges or bad judges.

Any way | have made a decision whether | makerder or declaration. | have made
my decision on costs, | have not yet articulatedTihe last matter which Miss Busch
has not yet been given the opportunity to devetopearmission to appeal against my
ruling.

MISS BUSCH: My Lord, obviously it is permisgido appeal against a refusal of an
application for a stay. The first point, not a queasive point but it is a point, is to
distinguishing the present case from the decisiomfRama In that case Kay J relied
on the fact there had been unanimity both in thghHGourt and in the Court of Appeal,
whereas in the present case that has not happadeatbdess a person than (as he then
was) Stanley Burnton J, now a Court of Appeal jud§e on that business it is possible
he could have said that had the matter come towmen he was in the Court of
Appeal, was not complete unanimity. Then, secqniiilg fact that to which | have
alluded, this case has very significant ramificasioas regard the labour market,
therefore not only affects a very large numberlaincants but also affects people in the
labour market generally. In my submission, it vebloé appropriate for the matter to be
ventilated before the Court of Appeal in order floem to decide whether or not it is
appropriate the implications of their judgment dddue put on ice, as it were, pending
the matter coming before the Supreme Court.

So really | rely upon the practical implicatsoof the judgment being significant
enough to themselves to amount to a very poineakgal public importance.

THE DEPUTY JUDGE: Thank you, that is very clea

What | am going to do in this case is as folow am going to be make an order that
the defendant, Secretary of State, grant the clairparmission to work pursuant to
paragraph 360 of HC 395 as amended within 14 dags going to make an order that
the claimant has his costs against the SecretaByaté in any event, the subject of the
detailed assessment. If necessary an order itiorek® public funding. | will leave Mr
Nathan to deal with that matter with the Associatbat is required. The precise form
of the wording, | am sure, can be agreed betweenssd. Secondly, | am going to
refuse the Secretary of State's application fortagy.s In my judgment it has no
reasonable prospect of success. In my view, ths avclear cut case. It is open to the
Secretary of State to make immediate applicationprmission to appeal and for a
stay to the Court of Appeal. If so advised ther8gey of State should do that as soon
as possible.
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Thank you very much, both of you.

MR NATHAN: My Lord, there is one further matteln the light of the Secretary of
State already indicating this should settle thetensitone way or another -- | paraphrase
the email that | read earlier -- can | ask for alpen to be ordered of that transcript.

THE DEPUTY JUDGE: There was not a shorthanitewrit went straight onto a tape
presumably. Can | check that is not going to eeatproblem. (Pause)That will
happen.

MR NATHAN: Can | for the sake of the clarityake sure it also includes the decision
after your judgment?

THE DEPUTY JUDGE: It must include all of that make sense of the order of the
entire decision. | am going to leave it to Mr Nathwith liaison with Miss Busch, to
make sure that the Associate has the precise wprdght, particularly in relation to
costs. That concludes this case.
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