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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant, who claims to be a citizen of Smka, applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] August 2012

The delegate refused to grant the visa [in] SepgerBb12, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atgction visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore inister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapeafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevtigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Noven#¥ 2 to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Tamil and English languages.

The applicant was represented in relation to thiveby his registered migration agent,
[name deleted: s.431(2)].

The applicant claimed to be a citizen of Sri Lark&{indu and ethnically a Tamil. He
provided the DIAC with copies of some pages ofgassport and national identity cards.

He claimed that he did not hold the citizenshiguay other country or have a current right to
enter and reside in any other country (claims Wexe accepted by the delegate).

From his birth in [year deleted: s.431(2)] untiefy deleted: s.431(2)] he had lived in Jaffna
district in north Sri Lanka, from [years deletedt31(2)] he had lived in Kilinochchi district
in the north, for [time period and year deleted34(2)] he had lived in Vavuniya district in
the north, from [years deleted:s.431(2)] he gaveisaddress [address deleted: s.431(2)] in
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Jaffna province and from [time period deleted: $(2) said he had been living [in]
Thiruvannamalai district in Tamil Nadu in India.

Of his relatives in Sri Lanka currently the appfiteeferred to his parents, sister, wife, son
and daughter. His wife and children were currergbiding in Colombo, his wife working in
a [shop]. He also had a sister who was an Australizen.

The applicant claimed that he had visited Indidroee occasions, entering lawfully on a
tourist visa and then residing in a [camp]. His tresent visa for India, which was
submitted to the delegate, was a tourist visa és§ing March 2011 and expiring [in] June
2011. He overstayed this visa in India by approxatyal0 months. He said he had never
registered with the office of the UN High Commis®o for Refugees.

He provided detailed written claims to the DIAC anith the assistance of a Tamil-speaking
interpreter, was interviewed by the delegate [inpAst 2012.

He claimed to fear that he would be arrested atairterl by the Sri Lankan authorities if he
returned to Sri Lanka. He would be persecuted tsxcha was a Tamil from northern Sri
Lanka. He had a massive [wound] and had been stespetbeing a supporter of the
Liberation Tigers of Tamil Eelam (LTTE).

The applicant claimed that in 1997, when he wasl adpput [age deleted: s.431(2)], his
family had been displaced three times by the wawden the Sri Lankan government and the
LTTE. In June 1997 he had been working in a [sivdpgn he was badly wounded [details
deleted: s.431(2)] by shrapnel. He was hospitalisetivo months as a result.

He himself had never been a member of the LTTEeenbnvolved with its activities. He
said that one of the owners of the [shop] was a beerof the LTTE and that some of the
proceeds from the business went to the LTTE.

His Sri Lankan passport was issued [in] Februafg2&t the passport office in Colombo.

In 2008 in [Region 1], when the Sri Lankan Army £§lwas in control of the area, two men
in civilian clothes came to the shop and told hina¢company them to the army camp about
300 metres away. There they said he was from Véawi,a wound [details deleted: s.431(2)]
and was therefore a member of the LTTE. He detiesd iHe was beaten and interrogated for
about three hours. He was then released with aimganot to leave the area and to report if
called.

About a week later two men came to the applicdroi'ee and searched for weapons. One of
the men was in [uniform] and one in plain clothBse man in plain clothes told him they had
information that the applicant had a weapon ahbime. They found nothing incriminating,
but subsequently often came on the same pretdws toome and to the shop. They were also
calling him in for further questioning, then legihim go.

Fearful, the applicant took his family to India2@08, departing via the airport in Colombo.
Because his children became ill three months taty returned home to Sri Lanka, entering
via the airport in Colombo, after a family membeassured them things were okay again.

The war ended in May 2009. In late 2009 or earli®the SLA was calling people in for
investigation. As so few were being released thieant again became frightened, and his
wife encouraged him to go back to India. Therefargear after the war's end, he again went
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to India lawfully through the airport in Colomboh@re he lived in a [camp] for six months,
from May to November 2010.

He again re-entered Sri Lanka through the airpp@olombo, and resumed employment in
the shop. His brother-in-law [later corrected ttesi-in-law] had now taken it over. Within a
week he was called in again by the Criminal In\gggton Department (CID). He was
accused of knowing where the LTTE had been hidiegpens. He denied knowing anything
of this. He was beaten with a baton and kickedmmthed before being released the same
day. He left [Region 1] and went to his parentshiean a suburb of Jaffna city where he
remained for 10 months, living in fear and rarebyng) out. He went alone because if his
whole family had accompanied him they would have teeregister out of [Region 1] and
into Jaffna city,, enabling him to be located. Wige and children visited him occasionally
but the family could not continue living that waydain March 2011 his wife and children
accompanied him to Colombo airport from where Higtéereturn to the [camp] in India.

He left Sri Lanka again (“legally”) [in] March 201through the airport in Colombo on a
three-month tourist visa, overstayed it and renthinghe [camp] for about 14 months until
April 2012. After the first four months he paid R30,000 to a man who said he could get the
applicant to Australia. However the man disappearnd the money. When the opportunity
arose again through another man the applicantradataa loan from his bank and left India

for Australia [in] April 2012.

He said his wife and children were in Colombo beedilney could no longer live in [Region
1]. His wife's mother was with her looking afteetthildren while his wife worked. The
applicant said that his sister-in-law was in Lon@mia was paying the interest only on the
loans he had arranged with the bank.

Of the future he said that he feared he would bested and detained as soon as he arrived in
Sri Lanka and would be persecuted because he Wasg The authorities at the airport
would arrest him because he was a Tamil from theh\baving lived in the Vanni, because
his passport clearly showed he was born in Jaffeeause he had a massive wound [details
deleted: s.431(2)], because he had been suspddbethg an LTTE supporter, and because
the shop in which he had worked in the Vanni "bgéhto the LTTE". He also said he

feared the authorities because he would be retum8d Lanka after having left for India in
2011 on a visa only valid for six months. He did tinnk there was anywhere in Sri Lanka
where he could be safe and did not believe theoaitits could or would protect him because
they were the ones of whom he was terrified.

Evidence before the Tribunal

A detailed submission dated [November] 2012 wasidenl by the applicant’s
representative. It summarised his claims, set @utraents and providing supporting
evidence regarding the treatment of Tamils in @nilka. It referred the tribunal in particular
to evidence from the UN Committee Against Torti@dégecember 2011) which noted
ongoing serious abuses perpetrated by the Sri lraalnorities of suspects in custody in
order to extract confessions and for other reastms.committee was concerned that torture
and ill treatment perpetrated by state actors, bolitary and the police, had continued in
many parts of the country and was still occurrim@®11. The tribunal was also referred to
reports from Freedom from Torture and Human Rigtétch, among others, which reported
the torture of a number of Tamils who had beenrnetd by the United Kingdom to Sri
Lanka, or had returned voluntarily. Freedom fronmtliiee observed that "the fact that an
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individual did not face adverse consequences ipds¢ because of their actual or perceived
association with the LTTE at any level is not degsow in assessing risk on return ..."
(Although this report indicated that the risk obpée returning from the UK was largely
because of LTTE activity and support in the UK).

At the Tribunal hearing, the applicant said of &rsLankan passport that it was currently in
the possession of his wife's uncle, with whom thygliaant had lived in India for 15 months
in a [camp]. He added that this uncle was a regdteefugee in India, while the applicant
himself was not. He said he had no copies of aggpaf the passport other than those
already submitted in evidence.

He said that his wife and children were still ligim a rented room in Colombo. As to why
they had moved to Colombo, he said they could erotain in [Region 1] as he and his wife
had been worried about their daughter. In [201@]kbdy of a child had been found on
school grounds, having been raped and killed (idesxce he submitted a report dated [date
& publication deleted: s.431(2)], a Tamil newspapkEie did not think this attack was
politically motivated but had thought that the EP®&s probably responsible for it. These
crimes were common in [Region 1]. For that reasemiife had taken the children to
Colombo around March 2012.

As to why his wife had moved to Colombo in partazuhe said that Colombo did not have
many problems while other places did. However meitte nor his wife had had friends or
relatives in Colombo. He said that at present hrepts, who had previously been living in
Jaffna city, were with his wife, having moved tharst to help her out. His wife’s parents

were currently in [Region 1] and all her other tigkes were in India.

As to how his wife was managing to work in Colonaal his children to study, he said that
she only spoke Tamil but was working in a Tamil-edrishop] in a Tamil area. His children
were learning Sinhala because they were attendsotp@ol where it was spoken.

As to if his wife and children had had to regigtezir presence with the police in Colombo,
he said he assumed that their landlord would hegistered them but did not know.

As to his other family members, he said that helieh running his shop, and then his wife's
[sister] had taken over running it but had sin@eset it. She was about to get married so was
not working now. His wife had another sister in €. He himself had a sister who had

been living in Sydney for the previous seven yearso. Her husband had come to
[Australia]. He said that the latter’'s circumstasnb@d no bearing on his own.

| told him of reports that the Sri Lankan presidead plans to turn [Region 1] into a tourist
destination, and asked him what his friends andlyjam[Region 1] were telling him about
life [in Region 1] these days. He said that hisigifparents had told him there were still
problems in that area. [Details deleted: s.431{®)E [organisation deleted: s.431(2)] and
EPDP both had a presence there. The [armed fonass] establishing a [base] there. They
were not giving ordinary people any problems, "psbple like me". Asked if his parents-in-
law were telling him this, he indicated that thegre; saying they were telling him that there
were some disappearances and people were beingtatidihese were people who had
come from the Vanni and had worked with the LTTHEhe past, and also reporters who had
reported these abductions. As to the activitighefEPDP, he said that his wife's [relative]
had been stabbed by EPDP members when the LTTHEwveastrol. However since the end
of the war the situation was not so serious. Thgluated people, although not in [Region 1]
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itself. They just committed crimes in [Region 1} Hdded that after the end of the war
youngsters were bashed and some were arrested tAdtevhoever criticised the EPDP was
targeted. One person had also been shot deadma Jaf doing so.

He confirmed that he had lived [in Region 1] and baen twice detained for several hours in
2008 there. | told him | understood that there w§isattle near] [Region 1] in December
2007 and that the government in 2008 were tryingréwent LTTE [movement]. | asked him
if in 2008 many Tamils living [in Region 1] weregged up, harassed and questioned as he
had been and he confirmed that was so. Asked froislems in 2008 were caused by the
security situation arising from the battle, he agaded it was not simply that, saying he
thought he was picked up because he was born Mahei, had had a shop owned by a
member of the LTTE and had a serious leg wound lwimnay have led to suspicions he had
been with the LTTE in the past.

As to whether he had had any further contact wigminers of the security forces after the
second period of detention before he went to Ind2008, he said that every couple of days
the army came to his house and checked for weapbey.threatened him saying that he
knew where arms were being hidden. They also haddo his shop. Although they did not
detain him again they remained suspicious of him.

| told him of evidence that at this time the setyuidorces were arresting and sometimes
"disappearing" Tamils believed to be involved wihle Tamil Tigers and asked him why he
thought they had not done this to him. He resportdatithey had repeatedly harassed him
and asked him if he was involved with the LTTE. ¥had implied there was an informer
against him, to which he had challenged them talggad and bring this person forward. |
told him that I inferred from this that they beleel/him in the end. He responded that he
would not say so, and that even now they were siggs of him.

| suggested to him that it appeared, however, taglyno serious suspicions about him at the
time. In response he said they would never do amytln] [Region 1], only if a person left
there. The [armed forces] was there and the EPDIRdwvmt harm him while he was [in]
[Region 1].

| noted that after the end of the war he returoefirt Lanka in November 2010 and resumed
working in the shop in [Region 1], by then being hy his sister-in-law. He did not dispute
this, adding it was in his wife's name since hé&toeer in 2003 but that he owned it. He
confirmed this was the shop in which he had beerkiwg when he was detained and beaten
up by the army in 2008, and the same shop at whelarmy had later visited him.

He went on to say that he had been working as #reager in a shop in the Vanni from 1998
to 2002. It was owned by the LTTE. As manager he reguired to hand the profits to the
LTTE. Asked if anyone had known he did this he $hat the [armed forces] in [Region 1]
did not know about it and that no one knew about it

| asked him why he thought he had been picked ub&d¥ID in [Region 1] in November
2010, given that the war was over. He respondddhikee was a new CID intelligence head
at that time, so many people in [Region 1] werestjoeed under those circumstances. While
other people were being questioned by the ClDatithe, he had been treated differently in
that they had taken his photograph and made ariil@m. To his knowledge they had only
done this with one other person. Asked if they toddl him why he had been treated
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differently, he said they had told him it was besmthey suspected he was connected with
the LTTE.

He said that the [armed forces] also required girajahs of all family members to be
displayed in people's houses, but the above treatofidnim was not part of that process.

He confirmed that he had gone to stay with hismara Jaffna city in November 2010 and
had left for India in March 2011. As to if, in thaur-month period, he had had any contact
with the security forces, he said he had not bexaosone knew he was there. He also said
that they had not made contact with his wife ingiea 1] in his absence.

Noting that his last problem with the security Esavas about two years ago and that he was
last in Sri Lanka over 18 months ago | asked himtwiad happened since then. He said
nothing had happened, and that his wife's parerfRegion 1] would have told him if

anyone had come looking for him.

| noted that he had previously expressed the fatigiears if he returned to Sri Lanka: that
he would be arrested and detained as soon asitedainm Sri Lanka and would be persecuted
because he was a Tamil. The authorities at theraiwould arrest him because he was a
Tamil from the North, having lived in the Vanni,dagise his passport clearly showed he was
born in Jaffna, because he had a massive wounailgldeleted:s.431(2)], because he had
been suspected of being an LTTE supporter, andubedae shop in which he had worked in
the Vanni "belonged to the LTTE". He agreed withtlaik, with the exception that the
authorities did not know he had worked in the LTaWned shop in the Vanni. He agreed
therefore that this was not a risk factor for him.

| noted that he had had a passport issued in Fgh2088 during the war, and had travelled
unhindered in and out of the airport in Colombangst, both during and after the end of the
war. He was saying that now he would be arrestélokeairport if he returned. Many Tamils
had travelled by boat to India undocumented, aagkéd him to explain why, if he was
trying to escape the Sri Lankan security forcedhdmtinstead applied for a Sri Lankan
passport and chosen to exit the country througlntieenational airport. This was not
consistent with having a fear of ongoing harm. &pplicant responded that if you paid an
agency you could leave. He had paid extra monethiopassport to an agent. He did not
know what the agent had done to obtain a pasdmurggested to him that nevertheless his
willingness to get the passport and leave throhghatrport showed a measure of confidence
about his safety. He responded that if he had flexi’alone he would have had problems so
he had gone with his family to India. The authestdid not suspect a person if they were
travelling with their family.

| asked him why in his opinion he had been issuitkd &vpassport and allowed to travel in
and out of the country unhindered. He respondeidhihdad re-entered Sri Lanka twice, on
both occasions at night. On the first occasiondaére-entered with his family and on the
second occasion his family had met him at the airgde agent had also been present. If
you paid an agent they could get you out of theaair He believed that he could do that now
if he returned but asked what the point was. Ifdtarned to his own place he would have the
same problems again.

| told him | strongly doubted that merely traveffiwith his family, having an agent’s help or
being met by his family at the airport would havetpcted him if he were suspected by the
authorities of being involved with the LTTE. He pesded that they had no evidence he was
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a member of the LTTE but they suspected him. Trest why he had had problems in
[Region 1].

Asked why he had not brought his passport with tarAustralia, he said if there had been an
accident at sea he would have lost it. | askedihima would ask his uncle in India to send
him the passport to enable him to re-enter Sri bauding a proper travel document if he was
unsuccessful with his protection visa applicatide.responded that he did not know if he
could do that but would do it if he could.

| told him | accepted he would be questioned a&ihgort because there was evidence that
everyone who had been returned from Australia wastipned, and asked him why he might
be arrested now if he was not arrested on the guevaccasions. He responded that he did
not know but did not think the police in [Regionw¢uld say anything to the authorities in
Colombo. They would let him return to [Region Ikfi He agreed that the police also had
never given him any problems so had no adversedetmut him. But in [Region 1] it

would be hell for him. | asked him if he was saylrgwas not so fearful about what might
happen immediately on re-entry at the airport imo@dbo but was fearful of what might
happen to him subsequently, and he confirmed thé tthe case.

Of the argument put by his representative thatiegedsylum in a western country or
returning to Sri Lanka as a failed asylum seekeiccput the applicant at risk of torture on
return as he would have at the very least a pexdeagsociation with the LTTE, | told him
that the Sri Lankan government regarded some redgras the victims of smugglers and
many people had been returned to Sri Lanka aboatthere were no reports of ill
treatment, so | did not consider the governmerdraatically suspected returnees of being
LTTE just because they had sought asylum. The egmliresponded that he agreed not
everyone had been imputed with this, but in hie deshad already been suspected of it.

| noted his evidence that his wife and childrenanering in Colombo and his wife was
earning an income there and there was a Tamil conitynim Colombo. | suggested to him
that he did not need to go back to [Region 1]. ks an enterprising person who had never
been harassed outside [Region 1] and there app&abedno reason why he would be
harassed in Colombo and why he could not settiethte responded that if they suspected
him in Colombo he would be targeted.

Invited to add anything further he wished he shat he had tried to remain in Sri Lanka with
his family on two occasions. He had been unableégpeacefully there. That was why he
had left. He could not live without fear there.

The applicant's representative made oral submisskda submitted firstly that it should not
be assumed that the death of the girl [in Regionvihjch had led the applicant's wife to leave
there, had occurred only for criminal reasons. iHasons for the death were unknown and
the applicant could not be expected to know whey there. He just knew his wife was
sufficiently frightened by this incident to move@mlombo.

Secondly he submitted of the applicant’s returnsnfindia to Sri Lanka that, while he had
had no problems at the airport, shortly after amgvn [Region 1] he had been in trouble. It
was not known why he was but it was significant thevas [armed forces] intelligence, in
other words the authorities, that had suspiciomsiabim in relation to the LTTE. His real
fear arose from being marked out already, and b&lawt be sure the authorities would not
resume their interest in and mistreatment of him.
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Thirdly his well-founded fear of being persecuteaswot restricted to [Region 1]. He had
lived in the Vanni, now under government contraffida city and [Region 1]. It was the
North West and the East where he was also at asdnpially.

Fourthly, in relation to relocation, he submittedt; as the potential persecutors were the
authorities, the question of whether relocation ve@sonable was not relevant. In a country
the size of Sri Lanka, if he went to Colombo or sarhere further south he could still be
found. It was true his wife and children had beafie snd moved to Colombo, but the
authorities had shown in [Region 1] that he wasprsson of principal interest to them. Thus
if he were to return to Sri Lanka and be subjet¢h&ocontrol of the authorities they may
harass him.

For the submissions relating to Complementary tiate, he referred the tribunal to the
existing written submissions.

The applicant submitted a letter from a pastomiffind ([name deleted: s.431(2)], [church
deleted: s.431(2)], undated, unsigned). The autbscribed the applicant as a "baptised
believer" and a member of this church. The apptibanl told the author that he had suffered
a lot of hardship and had gone to India in fearhisrlife. Asked about this letter the applicant
readily confirmed that the author just knew of #pplicant what the applicant himself had
told him. The applicant also confirmed that, witle wife and children had converted to
Christianity, he himself had not yet done so. Helenao claims to fear harm in relation to
this issue.

Evidence from other sources

Sri Lanka has been scarred by a long and bittdrvwear arising out of ethnic tensions
between the majority Sinhalese and the Tamil mipani the north and east. After more than
25 years of violence the conflict ended in May 2008en government forces seized the last
area controlled by Tamil Tiger (LTTE) rebels, betniminations over abuses by both sides
continue (2012, BBC News South Asia, Sri Lanka ipgp23 November,
http://www.bbc.co.uk/news/world-south-asia-119996dcessed 27 November 2012).

The growth of assertive Sinhala nationalism afteependence fanned the flames of ethnic
division, and civil war erupted in the 1980s agtifamils pressing for self-rule. Army and
Tamil separatists fought a long conflict involviai raids, roadside blasts, suicide bombings
and land and sea battles. Most of the fighting tolake in the north, but the conflict also
penetrated the heart of Sri Lankan society, witmiT@iger rebels carrying out devastating
suicide bombings in the capital Colombo in the X09ibid)

The violence killed more than 70,000 people. Iraiomal concern was raised about the fate
of civilians caught up in the conflict zone duritig final stages of the war, the confinement
of some 250,000 Tamil refugees to camps for moafteswards, and allegations that the
government had ordered the execution of capturatdimendering rebels. (ibid)

A UN report published in 2011 said both sides m¢bnflict committed war crimes against
civilians. The Sri Lankan government rejected #aort, describing it as biased (ibid)

In December 2012 the UNHCR identified curreRisk Profiles”, in Sri Lanka. These
included ‘Persons Suspected of Certain Links with the Libenafigers of TamiEelam
(LTTE)". The report stated thadt the height of its influence in Sri Lanka in 202001, the
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LTTE controlled and administered 768bwhat were now the northern and eastern provinces
of Sri Lanka. Therefore all persons livingtimose areas, and at the outer fringes of the areas
under LTTE control, necessarily had contact withltfiTE and its civilian administration in
their daily lives. Originating from an area thatsyaeviously controlled by the LTTE did not
in itself result in a need for international refegaotection in the sense of the 1951
Convention and its 1967 Protocol. However, previ@aal or perceived) links that went
beyond prior residency within an area controlledh®/LTTE continued to expose

individuals to treatment which might give rise taeed for international refugee protection,
depending on the specifics of the individual cd#d High Commissioner for Refugees

2012, UNHCR Eligibility Guidelines for Assessingtinternational Protection Needs of

Asylum-Seekers from Sri Lanka, 21 December 2tHHCR/EG/LKA/12/04,
http://www.unhcr.org/refworld/docid/50d1a08e282.htaccessed 2 January 2013) The
nature of these more elaborate links to the LTT@#dwary, but might include people with
the following profiles:

1) Persons who held senior positions with conslalerauthority in the LTTE civilian
administration, when the LTTE was in control ofgamparts of what were now the northern
and eastern provinces of Sri Lanka;

2) Former LTTE combatants or “cadres”;

3) Former LTTE combatants or “cadres” who, duenfary or other reason, were employed
by the LTTE in functions within the administratiantelligence, “computer branch” or media
(newspaper and radio);

4) Former LTTE supporters who may never have uradexgnilitary training, but were
involved in sheltering or transporting LTTE persehror the supply and transport of goods
for the LTTE;

5) LTTE fundraisers and propaganda activists anddlwith, or perceived as having had,
links to the Sri Lankan diaspora that provided fagdand other support to the LTTE;

6) Persons with family links or dependent on oeothise closely related to persons with the
above profiles.

The report referred to information documenting sadfemistreatment and torture of women
and men in detention (police custody or other foaindetention), for reason of their or their
family members’ alleged former links with the LTTKillings had been reported which
appeared to be politically motivated, targetingspes believed to be LTTE sympathisers.
Sexual violence, including but not limited to rapgainst Tamil men in detention had also
been reported recently, including reports of casepetrated in the post-conflict period.
Persons of the above profile were, depending omtiieidual circumstances of the case,
likely to be in need of international refugee pobien on account of their (perceived)
political opinion, usually linked to their ethnigifibid).

The report also noted that within these risk pesfithere was an ethnic dimension to
vulnerability. Whereas persons belonging to thén&liese majority might fall within them,
generally members of the minority Tamil and, t@ssker extent, Muslim communities were
reportedly more often subjected to arbitrary detentabductions or enforced
disappearances. (ibid).

The International Crisis Group has observed thae“discrepancy between what UN and
humanitarian agencies are saying in public and Wioae working with the displaced — both
Sri Lankan and international — will say in privaestriking” (ICG 2010Sri Lanka: A Bitter
Peace Asia Briefing no.99, 11 January, p.8
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http://www.crisisgroup.org/library/documents/asaasth_asia/sri_lanka/b99 sri_lanka___a b
itter_peace.pd¥ accessed 13 January 2010).

The Freedom from Torture submission to the UN Coatte@miAgainst Torture concluded,
based on evidence in medico-legal reports, thatutte perpetrated by state actors within
both the military and police has continued in Sanka after the conflict ended in May 2009
and is still occurring in 2011.” It also found thhbse at particular risk of torture included
Tamils who had an actual or perceived associatitmtive LTTE. The law prohibited
arbitrary arrest and detention but in practice sacldents frequently occurred. In the east
and the north military intelligence and other sé@guyersonnel, sometimes working with
armed paramilitaries, were responsible for the dwmnted and undocumented detention of
civilians suspected of LTTE connections. Detentigoortedly was followed by interrogation
that frequently included torture. There were reptinat detainees were released with a
warning not to reveal information about their ari@sdetention, under the threat of rearrest
or death. Widespread impunity persisted, partitylar cases of police torture, corruption
and human rights abuses. Reports continued thran@@d 1 of army registrations in the
north. Tamils throughout the country, but espegialithe north and east, reported frequent
harassment of young and middle-aged Tamil men byrdgg forces and paramilitary groups
(2012, US Department of State, 2011 Country Remrtsluman Rights Practices, Sri
Lanka, 24 May).

[Country Information on Region 1 deleted: s.431(2)]
[Reference deleted: s.431(2)].
[Reference deleted: s.431(2)].

Of the EPDP, UNHCR notes that paramilitary grougd heen accused of torture,
extrajudicial killings, kidnapping for ransom amxt@&tion. Pro-government paramilitary
groups including the EPDP continued to operatevesr@ reported to perpetrate serious
human rights violations and engage in criminahatotis such as extortion, attacks,
kidnappings and ransom collection. The EPDP wagrteg@ to be primarily active in Jaffna
in the north as well as in Mannar, Vavuniya andd@do.” Several reports indicated that
there were still close links between it and govegntrsecurity forces (UNHCR 2012).

Vanni

The Vanni is a commonly used term for the countnggthern former war zone. For years
the Vanni was cut off from the rest of the countryvas the main battleground during two
and half decades of civil war, as the LTTE rebelgght successive governments (2012,
“Analysis: Sri Lanka’s long road to reconciliatigihtegrated Regional Information Network
(IRIN) - United Nations, 9 Novembéittp://www.irinnews.org/Report/96737/Analysis-Sri-
Lanka-s-long-road-to-reconciliatip@X298890). The Vanni region was under LTTE cantro
until 2009. The entire population was displaceadrfithis region during the final phase of the
war. The region in now under the control of the SRA11, Transcurrents, “Threats,
harassments and restrictions on former detainashair families in Vanni”, CX299878, 12
March, http://transcurrents.com/news-views/archi&/24).

Exit procedures at the airport in Colombo
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A UK Home Office COlI report cites an August 2008de from the British High
Commission (BHC) in Colombo which notes the laxusigg at Colombo Bandaranaike
Airport and states that there are “concerns abowtiption amongst staff at all levels, the
quality of the staff conducting checks, screeniaigd searches, and the amount of training
that they receive”. The BHC also reported:

As far as we have been able to establish, Immagratfficers are notified [of bail/reporting
conditions] only when court decides to impoundghspect’s passport or an arrest warrant is
issued, and there is no other mechanism to enisatétte Immigration Officers are aware of
such instances. Apart from these Court powers, fration Officers have no power in law to
prevent persons embarking. The other method, whkicére and case specific, is that the State
Intelligence Service (SIS) can inform ImmigratioffiGers of individuals suspected of

terrorist activity and those on a wanted list. Withcourt sanction the Immigration officers

are powerless to put an individual in detentiothéy are otherwise satisfied that they have a
right to enter or live in Sri Lanka (UK Home Offi@®09,Country of Origin Information

Report: Sri LankaJune, Section 33).

This remained the case in 2011 (UK Home Office 2@duntry of Origin Information
Report — Sri Lanka4 July, pp.142-144).

The UK Home Office reported in 2009 that the Depaitt of Immigration & Emigration had
access to an alert list which contained “informatielating to court orders, warrants of
arrest, jumping bail, escaping from detention al aginformation from Interpol and the SIS
computer system” There was an alert system on tBedBtabase based on this list which
indicated that staff must refer the passengerdgtiice Criminal Investigations Unit (CID)
or the SIS, although it did not provide any detalthe reason for the alert (UK Home Office
2009,Report of Information Gathering Visit to Colombai, [Sanka, UNHCR Refworld
website 23-29 August, phttp://www.unhcr.org/refworld/docid/4ae066de2.htrdccessed
24 August 2011). Nevertheless the same source no#soril 2009 that “there is no firm
evidence that everyone who has ever been detaindeepolice or army is likely to be on
the database” (UK Home Office 20@9perational Guidance Note — Sri Lank@pril, p.14;
Immigration and Refugee Board of Canada 2Q0KA103344.E — Sri Lanka: Security
controls at the international airport and poyt88 January).

Returnees

In August 2009 the UK Foreign and Commonwealth é@ffindertook a substantial survey of
the views of a number of commentators on the sanatt Colombo airport with regard to the
manner in which Tamil returnees were processed sliheey reported as follows:

Sources agreed that all enforced returns (of wieatethnicity) were referred to the Criminal
Investigations Department (CID) at the airportifiationality and criminal record checks, which could
take more than 24 hours. All enforced returns wegtingerprinted. Depending on the case, the
individual could also be referred to the Statelligtence Service (SIS) and / or Terrorist Invedtiga
Department (TID) for questioning.

Anyone who was wanted for an offence would be &etesThose with a criminal record or LTTE
connections would face additional questioning aay e detained. In general, non-government and
international sources agreed that Tamils from tr¢hnand east of the country were likely to receive
greater scrutiny than others, and that the presefite factors below would increase the risk drat
individual could encounter difficulties with thethorities, including possible detention:

e outstanding arrest warrant

e criminal record

e connection with LTTE

e llegal departure from Sri Lanka
* involvement with media or NGOs
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» lack of an ID card or other documentation (UK Fgreand Commonwealth Office 2009,
Report of Information Gathering Visit to Colombaj Banka 23-29 August 2009, August,

p.5).

According to a more recent DFAT report, (whose sesiwere primarily Sri Lankan
government agencies), the government had procethuraentity and security checks at the
airport for all returnees, regardless of the cirstances of their departure from Sri

Lanka. This involved the returnee being interviewsgdhe Department of Emigration and
Immigration (DIE), State Intelligence Service (S&d Police Airport Criminal Investigation
Department (CID). Post were authorised to be pitefee interviews carried out with
returnees on their arrival at the airport. DIAChe International Organisation on Migration
would sit in on interviews depending on whethergkeson returned voluntarily or
involuntarily. If a person was known to be a nouwntary returnee, Sri Lankan immigration
authorities had a standing agreement to referénsop to both SIS and Police at the airport
for questioning. There were standardised procedoradentity and security checks at the
airport for returnees. Tamils returning to Sri Lankere subject to the same entry procedures
as other citizens. All arrivals at the airport weoceeened against an immigration database.
Law enforcement agencies, including intelligencermies, might place alerts against names
in the immigration watch-list. A person with anralagainst his or her name would be subject
to further questioning at the airport. Where a pensas not on the watch-list but was
otherwise identified to be of security interesgtsas if the person had been
“removed/deported”, s/he was likely to be intervegllby Police CID, the SIS or both,
regardless of ethnicity. The returnee would be kbé@gainst SIS intelligence databases. In
the police interview, checks against police datebagould be made, fingerprints would be
taken and the person photographed. It would be comfior the person to be held until
checks were made with their local police stati@FAT 2012, DFAT Report 1446 — RRT
Information Request: LKA4099922 October).

In 2011 Amnesty International stated that "Sri Lamlationals returning to the country after
living abroad are at risk of being arbitrarily detd on arrival or shortly thereafter. Sri
Lanka nationals who are failed asylum seekers speaally at risk and are likely to be
interrogated on return” (Amnesty International, ISxnka: Briefing to Committee Against
Torture, October 2011, “Torture and lll-TreatmeRisk of Torture for Failed Asylum
Seekers").

The UK-based Freedom from Torture reported in 20&1 35 people who had returned to Sri
Lanka after a period abroad, regardless of whettesr had left Sri Lanka legally or not, were
detained and tortured. In five of these cases pisode of detention and torture occurred over
a year and up to 7 years after return. Howeveina pases the individual was detained

within days, weeks or months of their return. Gfgé, six were detained in Colombo, either
from their home, at checkpoints or from a lodgirmgi$e. Others were detained at checkpoints
elsewhere in the country or directly from the artpgpon arrival (2011, Freedom from
Torture, "Out of the Silence: New Evidence of Omgpiorture in Sri Lanka”, 7 November).

A report by ACAT-France in 2012, with the Asian laégResource Centre, stated that torture
was used by security forces across the countrgnfdtiple purposes (2012, ACAT-France,
"Torture in Sri Lanka", executive summary, 12 Ju®)man Rights Watch reported in early
2012 that some Tamils who had been deported tha®ka from the UK had been tortured
soon after arrival. One was arrested by the Clhsdter arriving in Colombo. Another was
arrested at the airport and detained for a montth@\CID. Another was tortured at police
headquarters in Colombo until he agreed to sigocaisent in Sinhala, a language he did not
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understand. Soldiers told him he had to work amfmmmer for the army to identify former
LTTE cadres. Human Rights Watch noted that Britiffitials had said they did not have the
capacity to monitor the safety of returnees andtréttarnees may fear retaliation from the Sri
Lankan government if they contacted the UK embadsynan Rights Watch observed that
meeting returnees at the airport and giving thggh@ne number had not prevented them
from being wrongfully arrested and mistreated (20UK: Halt Deportations of Tamils to

Sri Lanka", Human Rights Watch, 24 February).

A respected Colombo human rights advocate (Rukidreto) was quoted in 2012 as saying
that returnees were vulnerable to "persecutiondudtthorities - some more than others.
‘Tamils broadly, but people who live or travel metnorth, those people who had contact
with the LTTE ... Even minor contact or if they wdagcibly recruited, that person could
face persecution. And anybody who is critical & government™. He added that "there is a
misconception about the ground situation in SrikaarPeople don't know about the torture
incidents by police, about the intimidation andetits from military, about the white van
disappearances. This is all still happening” (8ugt. 2012, "Lure of good life dashed on
Nauru’s shores”, 29 September). This article regubtihat all 18 Sri Lankans who had
abandoned their asylum claims in Australia, thieettom were Tamils, were questioned at
Colombo airport on arrival, some for up to five by “Sri Lankan immigration officials,
uniformed police, and the Criminal Investigationgagment, over their reasons for going to
Australia, their methods for getting there, andrtbecision to come back". This report also
alleged that on a previous occasion two returning&@ese brothers had spent two years in
jail awaiting trial, while a Tamil man had beeneated, interrogated and hung upside down
and beaten with batons by police who alleged hdihks with the separatist Tamil Tigers.
(ibid).

UNHCR (2012) have noted that some sources repoenteases of former Sri Lankan (“in
particular Tamil”) asylum-seekers who were alleget#tained and ill-treated or tortured
after having been forcibly returned to Sri Lank@mipejection of their asylum claims or who
voluntarily returned to Sri Lanka. The sourceshi$ information were those referred to
above - Human Rights Watch, Freedom from Torturanésty International and the Asian
Human Rights Commission. UNHCR added that therenwasystematic monitoring after
arrival in Sri Lanka of the treatment of Sri Lankamho were forcibly returned.

It is relevant to note that UNHCR (2012) also ofessy in this case of returnees voluntarily
repatriated, that they underwent a questioning@e$sy Immigration Officials for 1-2 hours
upon arrival, followed by security interviews byetBIS, which could take up to five hours.
UNHCR was not permitted to remain in the intervimem during this process. Although all
these individuals had been allowed to proceed fimrinterviews to their destinations,
UNHCR post-return monitoring data indicated tha2@11, upon arrival in the village of
destination, “75% of the refugee returnees werd¢amed at their homes by either a military
(38%) or police (43%) officer for further ‘registian’ 26% of these returnees were again
visited at home for subsequenterviews, with a handful receiving a number ofiaddal
visits by the police or military”.

A UK Home Office "Sri Lanka Policy Bulletin" issued October 2012 observed that there
was no evidence from UNHCR of any risk on returistoLanka for Tamilgper seThere

was evidence also that the LTTE operated from Iadiare they were listed as a terrorist
organisation, yet despite the large number of Tafmdm Sri Lanka in India and the evidence
from UNHCR of questioning by the CID, there hadrbee reported detentions. This bulletin
included the UK Border Agency’s acceptance thauterdid exist in Sri Lanka and that
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certain categories of individual "by the fact ogithprofile, or by accumulative risk factors,
might be at risk". The agency did not accept thanils in general would be at risk on return
to Sri Lanka, particularly given that the reportdamils having been tortured provided by
Human Rights Watch and Freedom from Torture acealfdr a "minute fraction” of the
total returns from the UK to Sri Lanka in the piays three years (2012, Country Specific
Litigation Team, Operational Policy & Rules Unitr&egy & Intelligence Directorate, UK
Border Agency, October).

A 2012 South Asia Terrorism Portal report noted tfe cause of concern for Sri Lanka
through 2011 were the continuous reports of theseas activities of cadres and
sympathizers of the LTTE. Sri Lankan politiciansm®d Force officers, diplomats and
intellectuals have been repeatedly emphasizingldrelestine agenda of overseas elements
of LTTE and the potential threat they constitut&toLanka” (SATP, 2012, “Sri Lanka
Assessment 2012ittp://www.satp.org/satporgtp/countries/shrilankdéx.htm) accessed 19
November 2012). In another 2012 report SATP ndtetl $ri Lanka was planning to
strengthen security in the country to prevent asyrrection of the vanquished LTTE,
according to Defence Secretary Gotabhaya Rajapblesabserved that the LTTE, although
defeated in the country, was still active overseasgroups sympathetic to the LTTE cause
were attempting to revitalise their movement atiinational level. Though many LTTE-
friendly groups and individuals functioned overssegarately, they had one common
objective of dismembering Sri Lanka and establiglarseparate State. The overseas LTTE
groups trying to revive the vanquished terror groufri Lanka had used the personalised
services offered by the postal authorities in Brit&rance and Canada to make a mockery of
those States where the terrorist group remainedo@sned organisation. It noted that in
March 2012 “media spokesperson for Sri Lankan Alisins in Melbourne, Nagesha
Wickramasuriya said that separatist activists ah@EE supporters are attempting to lobby
support from federal Parliamentarians in Austradta making a statement and to pressurize
the UNHRC to take action against Sri Lanka. Theswiats are trying to mislead politicians
across the globe and are posing as human rightsséxt These elements have also started a
fund raising campaign ... The amount of money theycatlecting annually is staggering.
‘There is a misconception amongst some Sri Lankiaaisthe LTTE have been finished.
They are active in American, Canada, France, amditwo and even in Australia,” said
Wickramasuriya” (SATP, Sri Lanka Timeline,
http://www.satp.org/satporgtp/countries/shrilankaéline/index.htmlaccessed 19
November 2012).

FINDINGS AND REASONS

Although the applicant does not have in his possessSri Lankan passport, his evidence
indicates a familiarity with Sri Lanka consistentwhis having been a long term resident of
that country. In the absence of any evidence tadmérary, | am satisfied, and find, that the
applicant is a national of Sri Lanka and of no ottwuntry.

| accept that he is ethnically a Tamil.

The applicant claims to have been born in Jaffiat TS consistent with the place of birth
recorded in the photocopy of the identity pageisfdassport. | accept that he was born in
Jaffna. Although there is no evidence apart froedwn assertions | accept that he lived in
Kilinochchi from [years deleted: s.431(2). He hasviided medical records of "extensive
wounds" [details deleted: s.431(2)] caused by Tdilast”, sustained [in] 1997, and that he
was treated in [the north]. | have seen significanatrring to [details deleted: s.431(2)] |
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accept that he was injured, as he claims, durgigihg between government forces and the
LTTE. There is no evidence to suggest that he wdsTdE combatant and | accept that he
was not. He has provided no documentary evideratehlhwas then the manager of a shop in
the Vanni until 2002. However it is possible thatrhay have been and | propose to accept
that he was. | am satisfied that he then ran his wall business in [Region 1].

Having regard to the evidence of [heavy fightingg4r] [Region 1] in late 2007, and the
evidence of steps by security forces in early 2008=cure [Region 1], it is highly plausible
that many Tamils living [in Region 1] at the tim@wd have been questioned by the security
forces. The applicant has claimed that he wasmEdaand interrogated for several hours in
January 2008, and that his assailants told him khey he was from the Vanni and that he
had been wounded, on the basis of which they adduige of being a member of the LTTE. |
agree with the delegate that this was likely toenagen a "[expedition]”, but am satisfied that
his background may have led to his being treatéd greater suspicion than some other
residents.

| accept that the applicant was released after améyv hours, from which I infer that there
were no immediate suspicions that he was involvitd the LTTE. However | am satisfied
that there was some residual suspicion about hithéYarmed forces] at this time, as |
accept that his home was searched for a weapotiysafier this. | am also satisfied that he
was questioned at his home and at his shop frelgugriisequently, again suggesting a
continuing residual suspicion.

He claims that, after the end of the war, in |@82or early 2010 the Sri Lankan Army
commenced investigations into Tamils [in Regionatjd that he was sufficiently fearful

about this to return alone to India. | do not cdasit implausible that the army were
conducting these investigations at the time. Inaibgence of any other obvious reason for his
decision to leave his business and home and ttavetia, | accept that he feared being
picked up again.

He claims that he returned to Sri Lanka around 280 and shortly after was required to
report to the CID in [Region 1], by whom he wasussd of knowing where the LTTE had
hidden weapons. Asked if they had told him why thag singled him out (along with one
other person), he said they had told him it wasbse they suspected he was connected with
the LTTE. He understood that the CID had new lestdprat the time and that this renewed
investigation was prompted by that change. Whetheot that is so, the fact that the CID
must have been given his name by the SLA or [osgdion deleted: s.431(2)] indicates that
information about his background and previous suigps about him had been passed on to
them by the security forces [in Region 1].

There is abundant evidence on the basis of whaeh atisfied that he would have been
treated much more harshly if the authorities hadraal evidence against him or indeed any
strong suspicions about his support for the LTTacdept that they did not. However | do
accept that there was a record held by the CiDiaafarmed forces] about him, and that the
CID photographed him when they questioned and &sslaim in 2010.

| am satisfied that the applicant travelled in antlof Sri Lanka in 2008, being before the
end of the war, and again in 2010, after it hadeentéh some countries the ability to exit the
country using one's own passport through an interma airport would be a relatively
reliable test as to whether an individual was of adverse interest to the authorities.
However the evidence indicates that Sri Lanka aaédall into this category. Firstly | accept
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of exit procedures that the security at the airp@s$ generally very lax at the time the
applicant first left the country, and similarly whie left subsequently (UK Home Office
2009). | also accept that he was aware of thabi@#g, he did not fall into any category of
person who would normally be prevented from depgrtiHe was not on bail or reporting
conditions, and was not suspected of terrorisvigtpy the State Intelligence Service or on a
wanted list, a circumstance which is any case tedbyronly rarely resulted in immigration
officers at the airport being notified (UK Home @#& 2009; UK Home Office 2011).
Further, there is no reliable evidence that everg@n who was detained by the police or
army was likely to be on the DIE database at thgoati (UK Home Office 2009 p.14; IRBC
2010). For these reasons | do not infer from th@iegnt’'s ability to openly exit Sri Lanka
unhindered twice that he was not on CID and otfffesial records [in] [Region 1].

As to his re-entry to Sri Lanka on two occasioragdept that he did so with his own passport
and that he was screened against an immigrati@bdse like anyone entering the country.
According to DFAT (2102) subsequent checks with@Hie and/or the SIS are triggered on
arrival when a person is on the watch list, ortieeowise of security interest, an example of
which being a deportee from another country. Intiash | have accepted that the applicant
was not on a watch list and that there would haenothing to indicate that he was of
security interest. | am satisfied that he appetodze an ordinary citizen returning willingly
from India.

As to his willingness to travel in and out of theuatry via the airport, he gave the impression
that he did not consider at that time that thishhgpse any risk to him. The above evidence
from other sources bears out that this was a teadiew. Therefore | do not infer from his
willingness to do this that he did not have theénséd problems [in Region 1].

In short 1 do not consider the applicant’s willirgggs and ability to exit and re-enter Sri Lanka
through the airport in Colombo casts doubt on fass to have been under some relatively
minor suspicion [in Region 1].

| accept that his passport is not in his possession

In my view the applicant could probably have safelyrned from India to Sri Lanka and
relocated to Colombo with his wife. However, thare now additional risk factors for him
which did not exist previously, if he is deportedrh Australia to Sri Lanka. Those factors
arise from the evidence from DFAT (2012) that peopho have been deported from
Australia are routinely regarded as being of "sigumterest”, so that under these
circumstances the applicant would likely be intewed by the Airport Police CID, the SIS
or both. This would involve a check against potie¢abases.

| have accepted that the applicant was born inhasdspent some years working in, areas
controlled by the LTTE. | accept, as UNHCR has ol that originating from an area that
was previously controlled by the LTTE does nottgelf give rise to a well-founded fear of
being persecuted because of, for example, a mliginion imputed to the individual. |

have regard, however, to UNHCR's further obsernmatiat “previous (real or perceived)
links” that went beyond prior residency within areacontrolled by the LTTE continue to
expose individuals to treatment which might giserio a need for international refugee
protection, depending on the specifics of the iitlial case. | do not consider it likely that

the applicant will face serious harm if he is ratd to Sri Lanka, but because there are other
factors in his background | do not consider thenckaemote.
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. Tamils from the north and east of the country ameegally likely to receive
greater scrutiny than others (UK Home Office 2083) are assumed to have
had contact with theTTE and its civilian administration in their dailiyes
(UNHCR 2012).

. There may be some suspicion about why the applitanspent so long
abroad, particularly given that he has been indraaid Australia for a total of
almost 2 years in a period when the Sri Lankan gowent is increasingly
concerned to monitor and prevent support for the EB&mong the Tamil
diaspora (SATP 2012; UNHCR 2012)

. Of greatest concern, the routine check by the pdlitb of its own records
will very likely reveal the suspicions about theplpant [in Region 1] held by
both the CID and the SLA as recently as 2010

. Against this background his extensive scarring ay to suspicions that he
was not an innocent victim but was an LTTE cadrihepast, a suspicion
already voiced by the SLA, although plainly at timee not seriously held

| am satisfied that, if the applicant were to beaesly harmed by the authorities because of
these factors, the reasons would be a combinatipolitical opinion imputed to him and his
race. As noted by UNHCR these reasons are gendridgd.

The evidence indicates that almost all Tamils re¢drto Sri Lanka have been allowed to
leave the airport after being questioned. Both URRHE012) and DFAT (2012) indicate that
their international observers are present at ttpodiand either present or nearby when
interviews are being conducted. The Sri Lankanaittes have authorised this (DFAT
2012; UNHCR 2012) and would be highly unlikely lietieat any returnee while observed.
For that reason, while | am satisfied that the auties may want to conduct further
investigations on the basis of the applicant’sifgpf do not consider that he will be at risk
immediately on his return.

However | note the evidence from UNHCR (2012) th&011 75% of voluntarily
repatriated refugee returnees were subsequenttgated at their homes by either a military
or a police officer for further ‘registration’ arft6% of them were later visited at home for
subsequennterviews by the police or military.

| consider that an involuntarily returned Tamil ebbe at least as likely, or even more
likely, to be visited by police or military thandlvoluntary returnees referred to by UNHCR.
| am satisfied that he would be required to provigeintended address to the authorities at
the airport and that he would be visited there dycp or military. This is the point at which
the applicant would be most vulnerable.

As to how he might be treated under these circumstg it appears inappropriate to be
sanguine despite the limited number of reportsanfrhto deported Tamils. Firstly, as Human
Rights Watch has noted (in this case of returnesns the UK), there is no monitoring of
individuals once they have left the airport and¢his a disincentive to report subsequent
abuses in the form of “retaliation” As Human Rigi¥atch has commented - meeting
returnees at the airport and giving them a phomeb&u had not prevented them from being
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“wrongfully arrested and mistreated” (Human RigWtatch 2012). Secondly, the
International Crisis Group has observed that UN laundanitarian agencies are not always
frank in public about the situation (ICG 2010).

| have had regard to the following evidence fromHIR (2012) and the U.S. Department of
State (2012), which not only indicates the potémtiaserious harm to the applicant, but also
highlights that mere suspicion of or alleged syrpdor the LTTE is sufficient to give rise

to it:

. Tamils remain reportedly more often subjected bitaary detention,
abductions or enforced disappearances

. Tamils are known to be mistreated and torturecbiicg custody or other
forms of detention for reason of their alleged ferrinks with the LTTE.
Killings have been reported targeting persons tetido be LTTE
sympathisers. Sexual violence against Tamil matetention has been
reported as having occurred recently

| find that that treatment, of which | am satisfibe applicant has a well-founded fear,
amounts to persecution.

UNHCR expressed the view in December 2012 thatyevtiee agent of persecution was the
state itself or was associated with it, no relamratvas possible in Sri Lanka as the agent of
persecution would be able to pursue the individwadughout the country (UNHCR 2012).
That is relevant to the applicant’s case, and eltherefore not considered relocation as an
option for him.

For the above reasons | find that the applicanthasll-founded fear of Convention-related
persecution.

CONCLUSIONS

The Tribunal issatisfied that the applicant is a person in respeathom Australia has
protection obligations under the Refugees Convaniitierefore he satisfiglse criterion set
out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(ajf the Migration Act.



