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Lord Justice L aws:

INTRODUCTION

1. This is an appeal, with permission granted by Hidon a renewed application
on 17 March 2009, against the judgment of Crandtgiven in the Administrative
Court on 10 September 2008 by which he dismissedagipellant’s application
for judicial review of the Secretary of State’s id&mn on 18 February 2008 to
proceed with her removal from the United Kingdori8he was removed on the
same day to Sri Lanka, where at present she remdihs case has a convoluted
procedural history, as | shall show. The princiggue concerns the proper
interpretation of paragraph 353 of the ImmigratRumes (HC 395) dealing with
“fresh claim[s]” to enter or remain in the Unitedngdom on asylum or human
rights grounds. It is headed “Fresh Claims” arajules:

“When a human rights or asylum claim has been eefus
withdrawn or treated as withdrawn under paragrap®C3
of these Rules and any appeal relating to thatnclaino
longer pending, the decision maker will considery an
further submissions and, if rejected, will thenedetine
whether they amount to a fresh claim. The submssiaill
amount to a fresh claim if they are significantljfetent
from the material that has previously been considlerhe
submissions will only be significantly different ithe
content:

(i) had not already been considered; and

(ii) taken together with the previously consideredterial,
created a realistic prospect of success, notwitdstyg its
rejection.

This paragraph does not apply to claims made oasrse
Then 353A:

“Consideration of further submissions shall be sabjto

the procedures set out in these Rules. An appliwhnthas

made further submissions shall not be removed bedfue

Secretary of State has considered the submissindsru
paragraph 353 or otherwise.

This paragraph does not apply to submissions made
overseas.”



The importance of Rule 353 is that where the Sanyatf State determines that
the further submissions do amount to a fresh cléne subject enjoys a statutory
right of appeal to the Asylum and Immigration Tmiad (AIT) against the
Secretary of State’s substantive adverse conclusionthe merits. If she
determines otherwise, there is no such right okapp

THE FACTS

2.

The appellant is a Sri Lankan Tamil born on 28 Seyter 1969. She is a single
woman. She entered the United Kingdom unlawfullyld December 1992 and
claimed asylum on 23 December 1992. That apptinatias not determined until
29 June 1995 when it was refused by the SecretaStaie. Her appeal was
dismissed on 14 November 1996. On 6 December $88@vas refused leave to
bring a further appeal to the Immigration Appeabtinal (IAT).

At that time, of course, the Human Rights Act 19§i8ing effect in domestic law
to rights guaranteed by the European Conventiorluman Rights (ECHR) still
lay in the future; it was to come into force on &@per 2000. On 16 May 2002 a
human rights claim to remain in the United Kingdevas put forward on the
appellant’s behalf. It was something of a scattergpplication: ECHR Articles
2, 3,5, 6, 8and 14 were relied on. The appbeatvas refused by the Secretary
of State on 23 September 2003. The appellant &ggpedder appeal was heard
by Mr Adjudicator Boardman on 11 December 2003.th&t hearing only Article
8 (which guarantees respect for private and farlifg) was relied on, and
accordingly the Adjudicator's determination was fooed to Article 8
considerations. The determination was promulgate@3 December 2003. In it
the Adjudicator recorded the evidence about thekwbe appellant had been
doing in the United Kingdom (which included a BSct husiness information
technology and a one-year placement with Generalhfi@dogy Ltd), and
described her domestic circumstances thus:

“15. The Appellant has lived with her siblings ewince
she arrived in the UK. Initially she lived with thierother.
He went to live in Canada in 1999. The Appellaas h
lived with her sister since then. She also hagrséVirst
cousins and an uncle in the UK. They frequenthetrst
family functions and social activities.

16. The Appellant has made several friends in Ulke
through work and university education, and assesiatith
them very frequently.

17. The Appellant is a Hindu, and practises hégica
fully. She worships each week at the Tooting Hindu
Temple. She has made several friends there. Ble a
helps there in several ways, including youth edanat
and cultural activities.



20. The Appellant says that she has no closeivetatn
Sri Lanka. All her 8 siblings are living abroader parents
and 2 siblings are in Canada; one brother is intralig;
another is in Switzerland; one is in Germany; 2iaradia;
and of course the sister she is living with isha UK.”

The Adjudicator’s conclusions are important, beeaagrincipal question in the
case is whether material put forward on behalf lnd tappellant since his
determination constitutes, or is capable of comstiy), a fresh claim within
paragraph 353 of the Immigration Rules. One néeei®fore to understand what
was the scope of the Adjudicator’s decision on dhiginal claim (that is, the
“scattergun” application of 16 May 2002). Mr Adjadtor Boardman found that
the appellant had not established family life ire tbnited Kingdom for the
purposes of Article 8. He held (paragraph 28) that appellant’s association
with her brother, and particularly her sister withom she was currently living,
amounted “at most to the normal emotional ties efnhers of a family”; but
these were insufficient for Article 8. He acceptgghragraph 29) that the
appellant had established a private life in thetéthKingdom, and her removal to
Sri Lanka would interfere with it. However (paragh 30) he also found that the
Secretary of State’s decision of 23 September 26€)8cting her application to
remain, was proportionate to the legitimate aimnomigration control. He set
out no less than fourteen factors which he hadntak® consideration. Nine of
them militated in her favour (they included theation of her residence here and
her domestic circumstances) and five againsts tbibe noted, in light of what
was to come, that there is no reference in thermd@tation to any mental health
difficulties suffered by the appellant.

And so the appellant’s appeal was dismissed. Hplication for leave to appeal
to the IAT was refused on 29 March 2004. Howeshex was not removed from
the United Kingdom, and on 12 April 2005 an apglarawas put forward on her
behalf by the Legal Advisory Service seeking indiédi leave to remain.

Reference was made to the appellant's long resed@md¢he United Kingdom

(over twelve years). The application letter statetbng other things that “[s]he is
now supported by her relatives. She has no oge teack in Sri Lanka and well
settled in mind to live here with her relativesThe application was rejected
because the prescribed form had not been used. pidper form was then

completed, signed by the appellant, and submitted®April 2005. In the body

of the form the appellant stated:

“I have no one in Sri Lanka now. Since arrivairty with
my sister in this country and established a wettlext
private and family life for me in the UKsic]”



There is also among the papers a letter from gtersivith whom the appellant is
living, addressed “To whom it may concern”. It keean earlier date, 14 March
2005. The sister stated:

“I confirm that | have been supporting [the appat]eby
providing accommodation which includes meals anyg pa
her a weekly allowance for her miscellaneous expered”

As | understand it, this letter was submitted ® $ecretary of State at some stage
in the course of this correspondence, which coertinwith a further letter from
the Legal Advisory Service dated 19 November 200bat stated:

“During her thirteen years stay in this countrye stitained

a degree in information technology and leading acptil

life [sic]. She has her sister and other relatives here and
well settled as a family with all of them. She Imasone in

Sri Lanka...”

There seems to have been no response from the Béfine. The next document
is a letter dated 18 December 2006 from a newlyuoged firm of solicitors, Jeya
& Co. It was expressed to be in support of thesippt’s “application to remain
in the UK on the basis of long residence”. Thec#oks relied on the length of
her residence here — “over 14 years”. They sdi sas not drawn on public
funds, having the support of her sister and cousinThey referred to the
Adjudicator’s decision, and claimed that it woulok the proportionate to remove
the appellant now, given the further passage cé.ti@f particular importance is a
letter, enclosed by Jeya & Co, from the appellaggneral practitioner, Dr
Nicholas-Pillai. It was dated much earlier: 11 Mmber 2004. It described a
history of post-traumatic stress disorder, loss apipetite, loss of weight,
flashbacks, nightmares and other matters. It sia@dwas depressed and exhibited
typical signs of post-traumatic stress syndrome, ‘@eeds continuous treatment
and social support”.

There is then a letter from the appellant hersatéd 3 July 2007, referring to “a
large number of close relations in this countryicluding] my sister...” and
stating:

“My health has deteriorated over the past fourtgears,
which has led to depressions and other ailmentsgve
been losing appetite with weight loss and my doctor
suspects that | may be suffering from anorexia.”

The Legal Advisory Service wrote again on 11 Sep&m2007, in terms
requesting that the application for indefinite ledo remain be considered “under
the Long Residence Ground within the ImmigrationleRu (a reference, as |
understand it, to paragraph 376B of the Rules)ey®aid “[the appellant] is now
supported by her sister” but made no referencetartental health.



10.

11.

The letter of 11 September 2007 completes the aatevorrespondence. On 17
January 2008 a decision letter was prepared witterHome Office. It is of the
first importance to note that no consideration wa®n in this letter (nor at any
other time since the refusal of the appellant’diappon for leave to appeal to the
IAT on 29 March 2004) to the question whether ahthe communications sent
to the Secretary of State from April 2005 onwardsstituted a fresh claim within
the meaning of Rule 353. On the same day, 17 3a2088, a decision was also
made (by a person with the rank of Deputy Directorimplement what has been
referred to as the “same day removal” procedursyant to paragraph 60.5 of the
Home Office Operational Enforcement Manual. Thiscedure, which is applied
where there is a documented risk of suicide or rofle#f-harm, meant that the
appellant would be removed from the United Kingdomthe same day as she
was notified of the decision to remove her, in casit to the normal practice
under the Manual which is to allow 72 hours frora thme notice is given. The
ordinary procedure affords the subject an oppotyuni s/he acts speedily
enough, to mount a legal challenge to his/her rehoBut it was decided to
apply the same day procedure in the appellant's tiasview” — as it was put —
“of the medical circumstances”: presumably a refeeeto Dr Nicholas-Pillai’'s
report, and perhaps the letter of 3 July 2007 fibm appellant herself. The
Secretary of State had no other knowledge of thedioal circumstances”.

Thus on or by 17 January 2008 a decision — att se@sovisional decision — had
plainly been reached to reject the appellant’'stantiing application for indefinite
leave to remain and to remove her to Sri Lankat tBe letter prepared on 17
January (which I will describe shortly) was notveet on the appellant at the time
it was written. A month passed. On 18 Februa@82the appellant reported to
the Home Office premises at Becket House as sheregpsred to do. She was
detained, and what is called a “mitigating circuemses” interview was
conducted. The purpose of the interview seemsite been to ascertain whether
there were any facts or circumstances which mighthpel revision of the
provisional decision to reject the appellant’smland remove her.

At the mitigating circumstances interview the apgel produced a letter from
another doctor, Dr Sakthi, dated 13 June 2006.sEsuwith Dr Nicholas-Pillai’'s
letter, the Secretary of State only saw this doairfeng after it was written. Dr
Sakthi stated:

“[The appellant] has been suffering from marked iatyx
and agitation along with depressive features. @&hes
episodes of anxiety have been worsening over thtetua
months. She is unable to concentrate, sleep oarehts
clinically displaying psychosomatic symptoms sugges
of deep-seated anxiety.”

At the same interview the appellant also statetigha had attempted to take her
own life two months previously, having taken an rolese of painkillers. She
said she was being supported by her sister, on wélenwas dependent. The
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13.

interviewing officer or officers were sufficientlgoncerned about the risk of
suicide to refer the case up the line to an ingpecHe decided that the removal
should proceed. The decision letter drafted thentmdefore was dated 18
February 2008 and served on the appellant. Itneasmended or altered in any
way to take account of what the appellant had iseide mitigating circumstances
interview.

The terms of the decision letter are of some ingma. It was addressed to the
Legal Advisory Service, and stated to be in replyheir letter of 11 September
2007 and also to the representations of Jeya &fA8 @ecember 2006. In it the
Secretary of State considered and rejected thdlappe claim to stay as a long-
term resident under the Rules: there is no comp&bout that and | need not go
into it. Express consideration was then giverntoduestion “whether it would be
appropriate to allow your client to remain in thaitdd Kingdom exceptionally
outside of these rules”. It is plain that the &y of State was thereby
addressing any possible entittement which the #uopemight enjoy to remain
here in the exercise of her rights under ECHR Agt& Reference was made to
Dr Nicholas-Pillai’s letter, to the fact that no-tggdate medical report had been
provided, and to the availability of relevant mediacilities in Sri Lanka. It was
accepted that “during [the appellant’s] time in theited Kingdom she may have
established a private life” — a grudging acknowkadgnt, given the Adjudicator’s
plain acceptance in 2003 that private life was mauate The letter proceeded to
state that any interference with her private |deld be justified, and

“[l]t is our view that any interference with youtient’s
family and/or private life is necessary and projooidte...
Specifically we have weighed up the extent of tbesible
interference with your client’s private/family lifand with
particular regard to her length of residence, ajathe
legitimate need to maintain an effective national
immigration policy.”

And so the appellant’s removal went ahead on 18ueelp 2008. There followed
an application on the appellant’s behalf for pesms to seek judicial review.
The grounds concerned only the circumstances ofréeroval, and not the
substantive decision to reject her claim to remailt. was asserted that the
Secretary of State was in breach of her own pafisgructions in authorising and
effecting removal as she did. Judicial review pgesion was refused after a
hearing by Griffith Williams J, and in this coury I$edley LJ on the papers. On
an oral renewal Buxton LJ also refused permisshuut, suggested that fresh
judicial review proceedings might be formulatedoirder to challenge, not the
mechanics of removal, but the decision to remosafit Such an application was
duly launched. Hence the proceedings before Gransk (brought with
permission granted by Buxton LJ on 30 July 20085 aow the appeal in this
court.
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There is a postscript to the facts. A furthereleftom the Secretary of State in
August 2008 asserted that no “fresh claim” withinldR353 of the Immigration
Rules had been put forward. Now, the very questtether the material put
before the Secretary of State on the appellantalbesince the Adjudicator’s
determination of 23 December 2003 does or mightuerhto such a fresh claim is
at the core of this appeal. But as | have sait dhastion was not considered at
all in January/February 2008, when the decisiotedaewas drafted and served.
The Secretary of State has not contended in these@dings that her failure to
consider the question then, if it was an unlawéilufe, was cured by this later
letter. The appellant, therefore, has never hazbtdront any such argument, or
other reliance on the August letter. In thosewsrstances | think it right to leave
it out of account in resolving this case. Cranstdook the same view (paragraph
19 of his judgment).

THE ISSUES

15.

16.

Before the judge below two grounds of challengéht decision of 18 February
2008 were relied on. The first was that the Sacyebf State had taken no
account of the facts put before her officials bg #ppellant at the “mitigating

circumstances” interview, in particular her atteegptsuicide two months

previously. As | have said, the decision letteafthd the month before was
assigned the date 18 February 2008, but not amesrdstered in any way to take
account of what the appellant had then said, ondtice the contents of Dr

Sakthi’s letter, which the appellant had then pozdls Secondly it was said that
the Secretary of State acted perversely in faillmgecide that a fresh claim had
been put forward under paragraph 353.

In this court these questions have in effect beealgamated. The two issues we
have to decide, as | would formulate them, areerathifferent from those which
Cranston J was called on to resolve. The firsthisther, as at 18 February 2008,
“further submissions” had been made to the Secgretdr State since the
Adjudicator’s determination of 23 December 2003,chsuas to require
consideration to be given to the possibility thdtesh claim had been advanced
within the meaning of Rule 353. That issue wasauoisidered by the Secretary
of State on 18 February 2008, or at all until ter letter of August 2008 which
for reasons | have explained | would leave outagbant in resolving this appeal.
The second issue is whether a fresh claim was thddeanced on the appellant’s
behalf after 23 December 2003; or at least whedhreasonable Secretary of State
might have so concluded. Both of these issue® rp@nts as to the proper
interpretation of Rule 353, and its applicatioritte facts of the case.

THE PROPER CONSTRUCTION OF RULE 353

17.

For convenience | will set out the Rule again:

“When a human rights or asylum claim has been eefus
withdrawn or treated as withdrawn under paragrap®C3



of these Rules and any appeal relating to thatnclaino
longer pending, the decision maker will considety an
further submissions and, if rejected, will thenedetine
whether they amount to a fresh claim. The submmissiaill
amount to a fresh claim if they are significantljfetent
from the material that has previously been consilefhe
submissions will only be significantly different ithe
content:

(i) had not already been considered; and
(ii) taken together with the previously consideredterial,
created a realistic prospect of success, notwitdstg its

rejection.

This paragraph does not apply to claims made oasrse

The First Issue and the Proper Construction of RA#8 — “Further Submissions”

18.

Thus the application of the Rule is triggered by tmaking of “further
submissions”. The meaning of this expressionitgal to the first issue as | have
formulated it. This was considered by the leafjuede below, who said:

“30. ...... It seems to me that whether there are further
submissions must be decided in the light of the
circumstances of the particular case. ‘Furtherhpy
means additional. There needs to be additionatnmédtion
before Rule 353 is engaged. Use of the word ‘sabiomn’
indicates that something more is required than an
insubstantial and unsubstantiated assertion. Tineist be
some substance to the additional material for daestitute

a further submission. That does not mean that the
additional information has to be in any way elabaraln

the light of new country information, for exampleule
353 might be easily triggered by a simple assertithns a
guestion of fact whether additional material cdogtis a
further submission. But further submission, in teems |
have indicated, there must be. Not to requiredpgroach
would mean that the process could be frustratethéyeed

to engage in the refined analysis required/Myi [sc. WM
(DRC) [2006] EWCA Civ 1495, [2007] IAR 337],
notwithstanding the most elaborate previous comatota

of a person’s case, by an insubstantial and ursotsted
assertion on the eve of removal.”
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20.

WM/DRCis an earlier decision of this court on Rule 353muach | will refer
further shortly.

The judge’s analysis of the term “further submissiois, with respect, less than
satisfactory. As | understand his reasoning, heclcades that material put
forward by an applicant giving renewed support tbueman rights or asylum
claim after a first refusal will only amount to fther submissions” if two
conditions are met. The first is that the matemaist be “additional” — that is, |
take it, new by comparison with what had been &mfbre; the second that it
must be substantial — there must be “some substande As for the first of
these, the structure of the Rule shows that “furthémissions” may contain
nothing new. It requires the Secretary of Statayirlg received further
submissions, to decide whether they are “signitigadifferent from the material
that has previously been considered”. Necessatilgrefore, the material
advanced may amount to “further submissions” wirethey are “significantly
different” (that is, new) or not. The judge’s sedaequirement, that there must
be “some substance” to the submissions, is aptwibei arid debate in marginal
cases as to whether any submissions properly sxldadve been advanced at all.
| think we should be alert to discourage the elabon of satellite issues of that
kind.

In my judgment “submissions” merely means repreg@nris — short or long,
reasoned or unreasoned, advanced on asylum or hrigfds grounds. If the
representations are unreasoned, or barely reastredwill no doubt be readily
and summarily dismissed by the Secretary of Stafelike the judge | do not
consider there is any real risk that this approaghcommit the courts to “the
refined analysis required By M (DRC). Indeed | doubt whether the process of
decision-making under Rule 353 which that caseirmsglis accurately described
as “refined analysis”. Buxton LJ (with whom JorathParker and Moore-Bick
LJJ agreed), dealing with the Rule’s operation offagher submissions” have
been received, said this:

“6. There was broad agreement as to the Secretary
State’s task under rule 353. He has to considerntwe
material together with the old and make two judgetsie
First, whether the new material is significantlyffelient
from that already submitted, on the basis of whilkh
asylum claim has failed, that to be judged under 853(i)
according to whether the content of the materialdeeady
been considered. If the material is not ‘signifitan
different’ the Secretary of State has to go no hiemt
Second, if the material is significantly differenthe
Secretary of State has to consider whether itntasgether
with the material previously considered, createsalistic
prospect of success in a further asylum claim. Eeabnd
judgement will involve not only judging the relidiby of
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the new material, but also judging the outcomeribunal
proceedings based on that material.”

For present purposes | would respectfully emphaisdon LJ's statement that
“[i]f the material is not ‘significantly differentthe Secretary of State has to go no
further”. A bare assertion, or something akin toi$ very unlikely to be
“significantly different”. | do not consider thatrelatively broad approach to the
meaning of “further submissions” is likely to emibtbe Secretary of State, or the
court on a judicial review, in an elaborate or fmetl” examination of the
submitted material to see whether or not it mdets description.

As | have said (paragraphs 9 and 14) it is a sifgmture of this case that the
Secretary of State never considered whether a tlagih was being advanced on
the appellant’s behalf between the refusal of ipptieation for leave to appeal to
the IAT on 29 March 2004 and her removal from thaitéd Kingdom on 18
February 2008. She did not ask herself whethentaerial placed before her in
that period amounted to “further submissions” witthie Rule. The first issue as
| have formulated it requires us to consider whethdid. Strictly (since we are
exercising the power of judicial review and nottatwory appellate jurisdiction)
the question is, no doubt, whether a reasonableetéeg of State might have
apprehended that what was put before her did nouatrto further submissions.
In my judgment it is clear that further submissioatributing a broad sense to
that phrase in the manner | have described, weteenh being advanced; and a
reasonable Secretary of State must have apprecatsulich.

In fairness | apprehend that the Secretary of Stedy have been misled or
distracted by the repeated references in the qmnelence from April 2005
onwards to the Appellant’s putative claim to remaim the grounds of long
residence. On its own that would disclose a sépariaim under Rule 276B,
which | accept would fall outside Rule 353. On amgw of Rule 353 the fresh
claim constituted or allegedly constituted by thetHer submissions must be
advanced on asylum or human rights grounds; ththeisvhole scope of the Rule.
However the correspondence during the relevanbogegaiainly placed reliance on
human rights grounds. So much is implicit in thegal Advisory Service’s letters
and the letters from the appellant herself, héesignd the doctors; and is made
express in the form signed by the appellant on B8l 2005 and the solicitors’
letter of 18 December 2006 (with its referencertmpprtionality).

The Second Issue and the Proper Construction oé RGB — “had not already been
considered”

23.

The second issue as | have described it is whethigesh claim was indeed
advanced on the appellant’s behalf after the IA€fsisal of leave to appeal on 29
March 2004; or more properly — again since we aerasing the judicial review
jurisdiction — whether a reasonable Secretary ateSinight have so concluded.
This issue proceeds on the premise, which in dgalith the first issue | have
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26.

27.

held to be established, that “further submissionghin the Rule were placed
before the Secretary of State.

As is plain from the terms of the Rule itself, andderlined by Buxton LJ's
judgment in WM (DRC) there are two steps in the Secretary of State’s
consideration of the question whether further sgisions thus placed before her
constitute a fresh claim (though the second stéy anises if the first is resolved
favourably to the claimant). First she must asksélé whether the further
submissions have already been considered. Ifshetmust secondly ask herself
whether “taken together with the previously consddematerial [the further
submissions enjoy] a realistic prospect of success”

The first of these steps, it may well be thougaguires very little to be said as to
the construction of the Rule: the further submissiwill either have been already
considered or not, and whether they have beenr&ypa matter of fact. That is
so; but again it is important to have in mind tignal feature of the case that the
Secretary of State never asked herself whetheroénlge material put forward
between the refusal of her application for leavagpeal to the IAT on 29 March
2004 and her removal from the United Kingdom or&Bruary 2008 had been so
considered.

In the circumstances | should very briefly addtbssrequirement in the Rule that
the content of the further submissions “had noeady been considered”.
Clearly, no particular form is required in whichwnenaterial to be put before the
Secretary of State has to be cast. And such neterimamay assert a human
rights or asylum claim in a different category framhat was claimed the first

time (for example, a claim under ECHR Article 3 wenly Article 8 had been

earlier advanced, or a claim based on fear oficelgypersecution where political
persecution had been advanced before). Or the satagory of claim may be

persisted in, but new facts asserted to support it.

So much is no doubt obvious. In this case, howdher Secretary of State failed
to recognise that new material, not previously asred, was being advanced.
The appellant’s claims of deteriorating health, afidncreasing reliance on her
sister, though interspersed with the long residexaien and sometimes obliquely
stated, must in my judgment have told the reasenaid fair-minded reader that
new facts, not previously considered, were beingaaded to support the

appellant's Article 8 case. And the proof of thedgding, to use a tiresome
metaphor, is in the eating. As | have shown (paaty 12) the January/February
2008 decision letter in fact confronted the ArtiBlease, or at least part of it. It
referred to Dr Nicholas-Pillai's letter. The redaces to the appellant’s
“private/family life” go some way towards acceptitigat the appellant enjoyed a
family life in the United Kingdom; but that was ¢oary to the Adjudicator’s

express conclusion. There is express referenpeofmortionality, and (twice) to

Article 8 itself. So the Secretary of State pdieértion, at least to some extent, to
previously unconsidered facts put forward in furtegbmissions in support of an



Article 8 case. But she failed to recognise tlnatt fput the case in Rule 353
territory.

The Second Issue and the Proper Construction oé RGB — “a realistic prospect of
success”

28.

29.

30.

As | have shown the second step in the SecretaBtaié’s consideration of the
guestion whether further submissions placed bdfiereconstitute a fresh claim
requires her to ask herself whether “taken togethtr the previously considered
material [the further submissions enjoy] a realigiiospect of success [sc. on an
appeal to the AIT]”. Mr Cox for the appellant gasfar as to submit that on the
material before her (and now before us) a reasen&ucretary of State,
notwithstanding that she herself would reject tlagnt on the new material, must
have concluded that this question fell to be aned/@r his client’s favour. Had |
accepted that submission (and my Lords agreed)ouldhhave ordered the
Secretary of State to return the appellant to thiedd Kingdom so as to facilitate
the in-country right of appeal which she wouldhiwge circumstances enjoy. But
I do not think Mr Cox’s case can be pressed so far.

It is convenient first to consider the jurisprudencin WM (DRC)Buxton LJ
stated:

“7. The rule only imposes a somewhat modest tegtthe
application has to meet before it becomes a frégsimc
First, the question is whether there is a realistaspect of
success in an application before an adjudicatot, ot
more than that. Second... the adjudicator himsedsdnot
have to achieve certainty, but only to think tHare is a
real risk of the applicant being persecuted onrnettihird,
and importantly, since asylum is in issue the adersition
of all the decision-makers, the Secretary of Stabe,
adjudicator and the court, must be informed byaheous
scrutiny of the material that is axiomatic in demis that if
made incorrectly may lead to the applicant's expedo
persecution. If authority is needed for that prapas, see
per Lord Bridge of Harwich iBugdaycay v SSHI[1987]
AC 514 at p 531F.”

There is no suggestion that any less “anxious isgfuis required in the case of a
human rights claim than in one seeking asylum.

| should refer also to the decision of their Loigsh House inZT (Kosovo)
[2009] UKHL 6, [2009] 1 WLR 348: Mr Cox says it qugrts his submission that
the term “realistic prospect of success” in Rul& gtaces only a modest hurdle in
the way of an applicant who seeks to have furtbensssions treated as a fresh
claim. In that case the appellant’s claim to etiter United Kingdom on asylum
and human rights grounds was certified by the $agreof State as “clearly
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unfounded” under s.94(2) of the Nationality, Imnaigon and Asylum Act 2002.
The appellant advanced further submissions. TleeSey of State maintained
her certification under s.94(2). In judicial rewigoroceedings this court quashed
the Secretary of State’s decision, holding that steuld have applied Rule 353
and considered whether the further submissions ataduo a fresh claim having
a “realistic prospect of success”.

Their Lordships agreed with this court’s conclusibat the Secretary of State had
erred in failing to proceed under Rule 353. Ther&ary of State’s appeal was
allowed, however, on the footing (I venture to suanise) that this could have
made no difference to the result. Their Lordshigsisoning contains a number of
comparisons between the two tests, “clearly unfedhd(s.94(2)) and “[no]
realistic prospect of success” (Rule 353), and ithese to which Mr Cox draws
our particular attention.

Lord Phillips of Worth Matravers made plain hiswi¢éhat the two tests were the
same:

“20. It is possible that the Secretary of Statesdoot treat
‘no realistic prospect of success’ as constitutinggst that
is quite so extreme as ‘clearly unfounded’... & b

consider this difference of approach to be unjestifand

undesirable. If further submissions advance a @efitly

strong case to justify an in country right of agpeathe

one case | cannot see why they should not do gben
other. In short | consider that the Secretary ate&should
apply the rule 353 procedure in respect of casashave
been certified under section 94 and should, incafles,
treat a claim as having a realistic prospect otess unless
it is clearly unfounded.”

Lord Brown of Eaton-under-Heywood was clearly o game opinion, saying at
paragraph 73 “[flor the life of me | cannot see &yical distinction between the
two”. Lord Hope of Craighead’s approach was &lithore opaque:

“46. As for the question whether there is any male
distinction between a claim which is not held tosdada
realistic prospect of success’ and one which igaudy
unfounded’, | think that the answer to it is thatis a
guestion of degree... Of course the greater imduithe
less. One cannot say that a claim which is clearly
unfounded will have a reasonable prospect of sscdast

the reverse is not so.”

Lord Carswell did not consider that the tests wibeesame:



“62. Some of your Lordships take the view that tist of
‘clearly unfounded’ in section 94 and a ‘realispicspect
of success’ under rule 353 amount to the same tsmthat
it is immaterial which provision is applied. | anotn
convinced that this is correct. One can envisa@atons -
though they may be rare - in which the tests waubdl
produce the same result and Lord Hope has illestrdie
lack of congruity between the tests in para 46 ©f h
opinion. The possible difference is not, howevematter
of great consequence. Tegathaglecision underlines the
importance of preserving the strictness of the rblea
unfounded test. Whatever the difference may billdws
from the strictness of that test that a claimanvbom it is
applied could not satisfy the ‘realistic prospettoccess’
test.”

Lord Neuberger’'s reasoning requires careful atbenti

“80... My initial opinion was that there was ndféience
between the effects of the two expressions, antthey
were in practice mirror images of each other. Iheot
words, it seemed to me that, as a matter of ordinar
language, if a claim is clearly unfounded then as mo
realistic prospect of success (ande versg, and if it has a
realistic prospect of success then it is not cjeanfounded
(andvice versa...

81. However, having considered what Lord Hope laord
Carswell say on this point, | can see how therehinig
conceivably be circumstances in which a personusted
with a decision could conclude that a case, whiath ho
realistic prospect of success, might nonetheleds beo
clearly unfounded. | must admit to finding it vemard to
conceive of such a case in practice. In the endjeker,
each set of facts must be considered by referemdbet
provision which applies to them. Accordingly, I am
persuaded that it would be wrong to lay down agreetal
proposition that, if a particular set of facts wibudave no
realistic prospect of success under rule 353, thahset of
facts must, as a matter of law, be clearly unfodnaieder
section 94. As Lord Hope points out, different egsions
have been used by the drafters, and the two pomssare
intended to apply in different types of circumssic
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83... | agree that, if, in a case where the prynfacts are
not in dispute, the court concludes that a claimnag
‘clearly unfounded’ or (which is, of course, thersathing)
that a claim has some ‘realistic prospect of sigcésis
hard to think of any circumstances where it woulat n
guash the Secretary of State's decision to therammnt
However, | would again be reluctant to suggest tihaite is
a hard and fast rule to that effect.”

These are deep waters. In my respectful view theidships’ opinions inZT
(Kosovo)disclose two distinct approaches to the compariseiwveen “clearly
unfounded” (s.94(2)) and “[no] realistic prospeétsoccess” (Rule 353). The
first (Lord Phillips and Lord Brown) is that thests are interchangeable. The
second (Lord Hope, Lord Carswell and Lord Neubgrgethat a case which is
clearly unfounded can have no realistic prospecuaicess, but the converse is
not true: there may be a case which has no reafistispect of success which,
however, is not clearly unfounded. | venture tggest that that represents the
limit of the difference between their LordshipsotB of these two approaches are
| apprehend consistent with the further proposjtexpressed by Lord Neuberger
at paragraph 83, that a case whichasclearly unfounded will be one which has
a realistic prospect of success.

I do not consider, with great deference, that gesoning inZT (Kosovo)is of
great assistance in setting the bar, as it wemethe impact of the “realistic
prospect of success” test in Rule 353. For whitvtorth | should have thought
that there is a difference, but a very narrow dretyween the two tests: so narrow
that its practical significance is invisible. Aseawhich is clearly unfounded is
one with no prospect of success. A case which has no realstspect of
success is not quite in that category; it is a cagle no more than a fanciful
prospect of success. “Realistic prospect of swcagans only more than a
fanciful such prospect. Miss Giovanetti acceptes interpretation.

Adopting that approach, | would hold that a reabtm&ecretary of State might
conclude that the material contained in the appeg#iafresh submissions —
relating to her deteriorating health (including thecide attempt, whether it was
determined or not) and her increasing dependenckeorsister — would enjoy
more than a fanciful prospect of success beforeAlfieon an Article 8 appeal.
The facts may require further investigation. A#i8 can require what may be a
difficult judgment to be made. Albeit that the B#ary of State may maintain her
existing conclusion against the appellant (andwitlewish to reconsider that in
the light of this judgment), she may on reflectaecide that there is enough to
justify further scrutiny by the AIT.

CONCLUSION

36.

For all these reasons | would allow the appeamyfLords agree, counsel will no
doubt assist us as to the form of order to be made.



Lord Justice Thomas:
37. |agree.
Mr Justice Mann:

38. lalso agree.



