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REASONS FOR JUDGMENT

LINDEN J.A.

[1] The issue in this appeal is whether the appelkiat member of a criminal

organization so as to deny him the right of appedhe Immigration Appeal Division

(the "IAD") on the question of whether he is inadsilble pursuant to paragraph
37(1)(a) of thdmmigration and Refugee Protection ABtC. 2001, c. 27 (IRPA).

[2] This is an appeal against the decision of the Eéd&ourt, dated September
6, 2005, reported as (2005), 258 D.L.R. (4th) 308ich upheld the decision of the
Immigration Division of the Immigration and RefugBeard (the "Board"), wherein
it issued a deportation order against the appeltantthe grounds of organized
criminality pursuant to paragraph 37(1)(a) of IRPA.

[3] The following questions were certified by the Judge



a) Do the words "being a member of an organizatimparagraph 37(1)(a) of the
IRPA include a person who was not a member atithe of reporting but was a
member before that time?

b) What constitutes an "organization" within theaning of paragraph 37(1)(a)
of the IRPA, and does the A.K. Kannan gang fit witthat meaning?

[4] The appellant raised an additional issue as to lvehehe Judge erred in
determining that the Board was entitled to conswetain police officers’ reports and
testimony, in particular evidence about allegedaoral activity that was not followed
by charges or convictions.

FACTS

[5] The facts may be briefly summarized. The appeisiat 35-year old citizen
of Sri Lanka. He arrived in Canada in February@.88d made a successful claim to
be a Convention refugee. He became a permanad¢emnesn July 17, 1992,

[6] The appellant has three criminal convictions: (&ajifkg to Comply with a
Recognizance, dated January 24, 1992; (2) Traffgchkin a Narcotic, dated July 8,
1996; and (3) Obstructing a Peace Officer, datdafFegy 1998. The appellant has
also been investigated but never charged for galaged occurrences for his role in
numerous offences which included Attempted Murdéssault with a Weapon,
Aggravated Assault, Possession of a Weapon Dangdmuhe Public, Pointing a
Firearm and Using a Firearm to Commit an Offencleredtening, Extortion, and
Trafficking.

[7] The appellant was identified by the Toronto Poksethe leader of A.K.
Kannan, one of two rival Tamil gangs operating oranto. The appellant admitted
his former involvement in the gang to police. Hgoaadmitted, in a Statement to
Police on April 9, 2001, that his nickname is "AKannan", the same name of the
group of which he is alleged to be a member.

[8] The appellant was reported under paragraph 27(aj(dhe Immigration Act,
R.S.C. 1985, c. I-2 [repealed] (the former Act), Wytue of his drug trafficking
conviction. He was subsequently reported undeagrvaph 27(1)(a) and 19(1)(c.2) of
the former Act as a person for whom there are redse grounds to believe is
engaged in activity planned and organized by a b persons acting together to
commit criminal offences. The allegation was theg appellant "is or was a member
of an organization known as the A.K. Kannan gang".

[9] An inquiry under the former Act commenced in Jaguz002. When the
IRPA came into force in June 2002, the inquiry cwred under sections 36 and 37 of
the IRPA. The appellant conceded that he wassopeatescribed in section 36 due to
his drug trafficking conviction, but he disputee thrganized criminality allegation.

[10]  The importance of the inquiry to the appellant Wwes, unless he was found
not to be a person described in paragraph 37(bj(#)e IRPA, the appellant would
be deported to Sri Lanka without a right of an appge the IAD, having regard to
subsection 64(1) of the IRPA.



[11] The Board made a finding on October 4, 2004 that d@ppellant is

inadmissible for organized criminality pursuantgaragraph 37(1)(a) of the IRPA
because he was a member of an organization, the Kalknan gang, believed on
reasonable grounds to be or have been engagedivityaihat is part of a pattern of
criminal activity planned and organized by a numilepersons acting in concert in
furtherance of the commission of an offence puriihby indictment under an Act of
Parliament. Being unable to appeal to the IAB, #ppellant applied for judicial

review to the Federal Court.

[12]  Onjudicial review, the Federal Court Judge uplie&lBoard’s determination
regarding the appellant’s inadmissibility to Canadédat decision is the subject of
this appeal.

STATUTORY SCHEME

[13] The provisions in the IRPA most relevant to thipegd are as follows.
Objectives - Immigration Objet en matiere d’'immigration

3. (1) The objectives of this Act with3. (1) En matiére d'immigration, la
respect to immigration are présente loi a pour objet :

(h) to protect the health and safety afh) de protéger la santé des Canadiens
Canadians and to maintain thet de garantir leur sécurité;
security of Canadian society;
(i) de promouvoir, a [I'échelle
(i) to promote international justiceinternationale, la justice et la sécurité
and security by fostering respect fopar le respect des droits de la
human rights and by denying accegsersonne et l'interdiction de territoire
to Canadian territory to persons whaux personnes qui sont des criminels
are criminals or security risks; and ou constituent un danger pour la
Sécurité;

Rules of Interpretation Interprétation

33. The facts that constitute33.Les faits — actes ou omissions —
inadmissibility under sections 34 tamentionnés aux articles 34 a 37 sont,
37 include facts arising fromsauf disposition contraire, appréciés
omissions and, unless otherwissur la base de motifs raisonnables de
provided, include facts for whichcroire quils sont  survenus,
there are reasonable grounds tsurviennent ou peuvent survenir.
believe that they have occurred, are

occurring or may occur.

Organized Criminality Activités de criminalité organisée

37. (1) A permanent resident or a7, (1) Emportent interdiction de

foreign national is inadmissible onterritoire pour criminalité organisée
grounds of organized criminality for: |es faits suivants:

(@) being a member of ang) atre membre d’une organisation
organization that is believed ongont il y a des motifs raisonnables de
reasonable grounds to be or to havgoire quelle se livre ou s'est livrée a
been engaged in activity that is pages activités faisant partie d'un plan



of a pattern of criminal activity d’activités criminelles organisées par
planned and organized by a numbeglusieurs personnes agissant de
of persons acting in concert inconcert en vue de la perpétration
furtherance of the commission of am’une infraction a une loi fédérale

offence punishable under an Act opunissable par mise en accusation ou
Parliament by way of indictment, orde la perpétration, hors du Canada,
in furtherance of the commission off’'une infraction qui, commise au

an offence outside Canada that, i€anada, constituerait une telle
committed in Canada, wouldinfraction, ou se livrer a des activités
constitute such an offence, ofaisant partie d’un tel plan;

engaging in activity that is part of

such a pattern; or

(b) engaging, in the context of(h) se livrer, dans le cadre de la
transnational crime, in activities suchyriminalité  transnationale, a des

as people smuggling, trafficking inactivités telles le passage de

persons or money laundering. clandestins, le trafic de personnes ou
le recyclage des produits de la
criminalité.

(2) The following provisions govern (2) Les dispositions suivantes

subsection (1): régissent I'application du paragraphe
:

(a) subsection (1) does not apply in

the case of a permanent resident or(a) les faits visés n’emportent pas

foreign national who satisfies theinterdiction de territoire pour le

Minister that their presence inrésident permanent ou I'étranger qui

Canada would not be detrimental t@onvainc le ministre que sa présence

the national interest; and au Canada ne serait nullement
préjudiciable a I'intérét national,

(b) paragraph (1)(a) does not lead to a

determination of inadmissibility by (b) les faits visés a l'alinéa (1)a)

reason only of the fact that then’emportent pas interdiction de

permanent resident or foreigrterritoire pour la seule raison que le

national entered Canada with theésident permanent ou I'étranger est

assistance of a person who isntré au Canada en ayant recours a

involved in organized criminalune personne qui se livre aux

activity. activités qui y sont visées.

ANALYSIS

Issue 1:"being' a member of an organization

[14]  The first certified question concerns whether tloeds in paragraph 37(1)(a)
"being a member" include a person who was not almeermf a criminal organization
at the time of the inadmissibility report, but wveamember before that time.

[15] This requires the Court to assess the proper irgjon of the language in
paragraph 37(1)(a) of the IRPA. The interpretabbstatutes is generally considered
to be a question of law; therefore, the standanwkew to be applied on this appeal
of the case is correctnessousen v. Nikolaisefi2002] 2 S.C.R. 235 gtara. 8.

[16] The Federal Court Judge held that paragraph 37(ib¢hides a person who
was a member of a criminal organization beforeittaelmissibility report. For the
following reasons, | agree.



[17] First, this meaning is consistent with the wordioigthe former Act.
Paragraph 19(1)(c.2) of the former Act specificaiferred to those who "are or were
members ". It read:

Inadmissible persons Personnes non admissibles

19. (1) No person shall be grantedl9. (1) Les personnes suivantes
admission who is a member of anyappartiennent a une catégorie non
of the following classes: admissible:

[-] [...]

(c.2) persons who there argc.2) celles dont il y a des motifs
reasonable grounds to believe armisonnables de croire qu'elle se livre
or were members of anou s'est livrée & des activités faisant
organization that there arepartie d’'un plan d’activités criminelles
reasonable grounds to believe is oorganisées par plusieurs personnes
was engaged in activity that is parfgissant de concert en vue de la
of a pattern of criminal activity perpétration d’'une infraction aGode
planned and organized by a numberriminel ou a la Loi réglementant
of persons acting in concert incertaines drogues et autres substances
furtherance of the commission ofqui peut étre punissable par mise en
any offence under theCriminal accusation ou a commis a I'étranger un
Code or Controlled Drugs and fait — acte ou omission — qui, s'il avait
Substances Actthat may be été commis au Canada, constituerait
punishable by way of indictment orune telle infraction, sauf si elles
in the commission outside Canadaonvainquent le ministre que leur
of an act or omission that, ifadmission ne serait nullement
committed in Canada, wouldpréjudiciable a l'intérét national;
constitute such an offence, except

persons who have satisfied the

Minister that their admission would

not be detrimental to the national

interest;

[18] One of Parliament’s objectives when enacting thRARvas to simplify the
former Act. Section 33 does just that: it reduties necessary repetition of the
phrases denoting past, present and future mempernshithe former Act by
establishing a "rule of interpretation” that pesrat decision-maker to consider past,
present and future facts when making a determinatsoto inadmissibility.

[19] If one were to interpret paragraph 37(1)(a) asudiclg only present
membership in an organization, it would, in effeefhder section 33 redundant. The
Board said (at page 49), and | concur, that conside of evidence of a person’s
history and future plans would be relevant to tlhesgon of whether a person is
currently a member of an organization describedsaction 37, even without
codification to such effect in legislation.

[20] In my view, Parliament must have intended secti@nt@ have some
meaning. The language of section 33 is cleardh@esent finding of inadmissibility,
which is a legal determination, may be based oromrclasion of fact as to an
individual’'s past membership in an organization.other words, the appellant’s past
membership in the A.K. Kannan gang, a factual detextion, can be the basis for a
legal inadmissibility finding in the present.



[21] Second, this interpretation is consistent with ghiepose of the inadmissibly
provisions and the IRPA as a whole. The inadmibsilprovisions have, as one of
their objectives, the protection of the safety @n@dian society. They facilitate the
removal of permanent residents who constitutelkatoCanadian society on the basis
of their conduct, whether it be criminality, orgasi criminality, human or
international rights violations, or terrorism. oifie were to interpret "being a member"
as including only present membership in an orgaimzadescribed in paragraph
37(1)(a), this would have a contrary effect, byroaing the scope of persons who are
declared inadmissible, thereby increasing the piatensk to Canadian safety.

[22] Third, if the Court were to interpret "being a memibas including only
current members, it would lead to absurd resuli$ tould not have be intended by
Parliament. This would mean that sections 34dtesm/security), 35 (crimes against
humanity), and 37 (organized criminality) of thePIR, all of which use the wording
"being a member" or "being a prescribed seniorcai, would only refer taurrent
circumstances.

[23] Such an interpretation would also mean that a foormember of the Nazi
party in Germany could not be found inadmissibledose the Nazi party no longer
exists, so that he is no longer a member. It waukhn that a member of an
international terrorist organization could renouhteor her membership immediately
prior to making a refugee claim, and would not hadmissible because he is not a
current member of a terrorist organization. It wbalso mean that a person who
spends ten years as a member of an organizati@geddn criminal activities within
Canada could withdraw from the organization betmeeng reported under the IRPA
and avoid a finding of inadmissibility.

[24] Fourth, the jurisprudence supports this interpiatatin Re Ztinde(2005),
251 D.L.R. (4th) 511 (F.C.T.D.), the Federal Cowddressed whether past
wrongdoing can constitute the basis for inadmiigthinder section 34 of the IRPA.
Pursuant to paragraph 34(1)(f), a person can bedféa be inadmissible fobéing a
memberof an organization that there are reasonable giotm believe engages, has
engaged or will engage in acts referred to in pay (a) [espionage], (b)
[subversion by force of any government] or (c)rpeism]. " Blais J. held (at para.18)
that an admissibility determination under secti@gncannot be restricted to present
circumstances. Pursuant to section 33, "the [NBnjscan provide evidence or
information of past, present or anticipated futcireumstances of...inadmissibility on
security grounds."

[25] More recently, inrRe Charkaoui[2005] 2 F.C.R. 299 (C.A.), leave to appeal
to the Supreme Court of Canada granted, this Guastconcerned with whether there
were reasonable grounds to believe that Charka@s madmissible pursuant to
section 34 on account of being a member of a tetrarganization. Décary and
Létourneau JJ.A. stated (at para.105): "...inadmiggilmust be based, under section
33 of the IRPA, on the Minister's reasonable greutml believe that the acts or
omissions referred to in sections 34 to 37 haveuwed, are occurring or, if

preventive considerations are involved, may occur."

[26] This issue was also addressed by Russell J. imehision ofHussenu v.
Canada (Minister of Citizenship and Immigratiof3004] 247 F.T.R. 137 (T.D.).



There, Hussenu argued that he was not inadmisgiider paragraph 34(1)(f) of the
IRPA because he had ceased to be a member of itreakr Liberation Front
immediately prior to making a refugee claim. Theu@ denied the appeal, stating (at
para.39):

Section 34(1)(f) of IRPA does use the words "beinlylember of
an organization ...," but s. 33 specifically prasdthat " ... facts
that constitute inadmissibility under ss. 34 to iBélude facts
arising from omissions and, unless otherwise pryjdinclude

facts from which there are reasonable grounds lievwethat they
have occurred, are occurring or may occur." [emigshadded]. If

the Applicant's argument concerning s. 34(1)(f) eveorrect on
this issue, then s. 34 would not apply to a testasiho resigns his
or her membership in a terrorist organization imiatsdy prior to

making a refugee claim. It could not have beeni&@adnt's intent
to exclude such an applicant from the purview @d4(1)(f) and s.
33 makes this position clear.

[27] The appellant submits that an interpretation ofageaph 37(1)(a) as
including past members would not permit absolutmmpersons who were associated
with criminal organizations in the past, realizédttit is not what they wanted to do
with their life, and genuinely withdrew without hag engaged in criminal activity.

[28]  This argument is not persuasive. Subsection 37#(#)e0lRPA is intended to
alleviate the harshness of the inadmissibility rwleere, as the appellant suggests,
there is evidence of a person’s genuine withdrdveah membership. Provided the
permanent resident can satisfy the Minister thatoniher presence in Canada would
not be detrimental to the national interest, thadmissibility rule in paragraph
37(1)(a) could be overcome.

[29] Based on all of the above, | answer the first fiedi question in the
affirmative.

Issue 2: The meaning of "organizatiofi

[30] The second certified question in this appeal reguihe Court to determine
what constitutes an "organization" within the megnof paragraph 37(1)(a), and in
particular, does the A.K. Kannan gang fit withiatimeaning?

[31] The answer to the first part of the question, th@per meaning of the word
"organization” in view of paragraph 37(1)(a), idegal determination and is to be
reviewed on a correctness stand&tdusen, supraat para. 8.

[32] The answer to the second part of the question,heh¢the A.K. Kannan gang
falls within the meaning of "organization” for tperposes of paragraph 37(1)(a), is a
mixed question of fact and law; it involves applyithhe legal standard to the facts and
evidence in each particular case.Housen, supraat para.36, this Court said:

Matters of mixed fact law lie along a spectrum. \Whefor
instance, an error...can be attributed to the appdicaof an
incorrect standard, a failure to consider a reguieéement of a
legal test, or similar error in principle, such amor can be
characterized as an error of law, subject to a dstah of



correctness....Where the legal principle is not dgaelktractible,
then the matter is one &mixed fact and law and is subject to a
more stringent standard. The general rule, asdtat Jaegli
Enterprises, suprais that where the issue on appeal involves the
trial judge’s interpretation of the evidence astwle, it should not

be overturned absent palpable and overriding error.

[33] Unless this Court finds that the Judge incorrectigracterized the law as
regards paragraph 37(1)(a), the Judge’s decisiahttie A.K. Kannan gang falls
within the meaning of "organization" will not beviewed in the absence of a
palpable and overriding errddousen, supraat para. 10.

a) The legal question: meaning of "organization"

[34] The word "organization” is not defined in the IRPAhe appellant submits

that the lack of a statutory definition createsaager of Courts over-reaching to cover
the broadest range of criminal action that may appe be taken in association with
others. According to the appellant, a precisenit&n is required given the serious
consequences of inadmissibility and the fact thamimership alone constitutes
inadmissibility. In reliance on international laand criminal jurisprudence, the

appellant argues that for the purpose of paraggah)(a), an "organization" must, at
minimum, have a common criminal purpose and a @afit structure to allow the

benefits of its illegal conduct to be shared.

[35] In contrast with this submission, in the case Gdnada (Minister of
Citizenship and Immigration) v. Singh988), 151 F.T.R. 101 (T.D.), Rothstein J., as
he then was, held that the term "member" [of amoization], found in subparagraph
19(2)(f)(iii) of the former act, dealing with temsem and espionage threats to
Canadian security, was to be given an unrestriatetibroad interpretation. He said,
at para. 52:

...The context in immigration legislation is publiafsty and
national security, the most serious concerns ofeguwent. It is
trite to say that terrorist organizations do naues membership
cards. There is no formal test for membershipraachbers are not
easily identifiable...I think it is obvious that Parhent intended
the term "membel to be given an unrestricted and broad
interpretation. | find no support for the view tteperson is not a
member as contemplated by the provision if he @r Isbcame a
member after the organization stopped engagingrioism...

[36] In my view, the same "unrestricted and broad" prietiation should be given
to the word "organization" as it is used in parpgr&7(1)(a). The IRPA signifies an
intention, above all, to prioritize the security@inadians. This was confirmed by the
Supreme Court of Canada in the decisioMeftlovarski v. Canada (MCI); Esteban v.
Canada (MCI) 2005), 258 D.L.R. (#) 193 at para. 10:

The objectives as expressed in the IRPA indicateindéent to
prioritize security. This objective is given effdry preventing the
entry of applicants with criminal records, by renmay applicants
with such records from Canada, and by emphasihiagbligation
of permanent residents to behave lawfully whileCanada....the
objectives of the IRPA and its provisions concegnpermanent



resident, communicate a strong desire to treat icalm and
security threats less leniently than under the érict.

[37] Paragraph 37(1)(a) appears to be an attempt tdetacganized crime, in
recognition of the fact that non-citizen membersrhinal organizations are as grave
a threat as individuals who are convicted of seriouminal offences. It enables
deportation of members of criminal organizations owhvoid convictions as
individuals but may nevertheless be dangerous.

[38] Recent jurisprudence supports this interpretationThanaratnam v. Canada
(Minister of Citizenship and Immigration[2004] 3 F.C.R. 301 (T.D.), reversed on
other grounds, [2006] 1 F.C.R. 474 (C.A.), O'Reilly took into account various
factors when he concluded that two Tamil gangs @ne&hich was the A.K. Kannan
gang at issue here) were "organizations" withinrtteaning of paragraph 37(1)(a) of
the IRPA. In his opinion, the two Tamil groups h&@bme characteristics of an
organization”, namely "identity, leadership, a Iodierarchy and a basic
organizational structure”. (para.30) The factmted inThanaratnam, supras well
as other factors, such as an occupied territoryegular meeting locations, both
factors considered by the Board, are helpful wheaking a determination under
paragraph 37(1)(a), but no one of them is essential

[39] These criminal organizations do not usually haven#d structures like
corporations or associations that have charterlgwsyor constitutions. They are
usually rather loosely and informally structuredyieh structures vary dramatically.
Looseness and informality in the structure of augrehould not thwart the purpose of
IRPA. It is, therefore, necessary to adopt a raftfexible approach in assessing
whether the attributes of a particular group mhetrequirements of the IRPA given
their varied, changing and clandestine charadtas, therefore, important to evaluate
the various factors applied by O’Reilly J. and othienilar factors that may assist to
determine whether the essential attributes of ayaroration are present in the
circumstances. Such an interpretation of "orgamimatallows the Board some
flexibility in determining whether, in light of thevidence and facts before it, a group
may be properly characterized as such for the m@pof paragraph 37(1)(a).

[40] With respect to the appellant’'s argument that arahijurisprudence and
international instruments should inform the meanifiga criminal "organization”, |
disagree. Although these materials can be hebduhterpretive aides, they are not
directly applicable in the immigration context. Ranent deliberately chose not to
adopt the definition of "criminal organization" dsappears in section 467.1 of the
Criminal Code,R.S. 1985, c. C-46. Nor did it adopt the defimtiof "organized
criminal group” in theUnited Nations Convention against Transnational &vged
Crime (the "Convention”) The wording in paragraph 37(1)(a) is different, dese
its purpose is different.

[41] In this case, the Judge, as did the Board, coyrecthsidered the legislation
and applied the law as set ouflihanaratnam, supran the interpretation of the term
"organization”. Accordingly, | find no error of lawelating to the first part of the
certified question.



b) The factual question: on the facts of this cases the A.K. Kannan gang an
"organization"?

[42]  With respect to the second part of the certifiedsfion, the appellant argues
that the Judge committed a palpable and overridingr when he upheld the Board’s
decision that the A.K. Kannan gang is an orgaromatwithin the meaning of
paragraph 37(1)(a). | disagree.

[43] The Board considered the evidence before it andddhat there were six
relevant indicia of "organization" for the A.K. Kiaan gang in this case: leadership,
an elementary form of hierarchy, the giving of rastions from a leader, a specific
and identifying name, an occupied territory, andsan locations for meeting within
their specified territory in Ontario. The Board ctuded that all of the evidence taken
together was sufficient to conclude that A.K. Kamn@as an organization, and the
Judge, considering the evidence related to moghefsame factors, upheld this
decision.

[44]  The appellant submits that the Board ignored hesnt@ny that there was no
organization and ignored a report prepared for anadian Tamil Youth

Development Centre (the "CTYDC Report "), which ratdéerizes Tamil gangs as
loose associations with no organizational structure

[45] The Board concluded that the appellant was notedilgle witness, and gave

detailed reasons for its conclusion. Further,Bbard considered the CTYDC Report
and discussed it within its reasons. The Board evdiled to weigh the report and

give it little effect in the context of the contiileg evidence. The appellant has failed
to show that the Board’s decision was perverserational.

[46] Accordingly, the Judge did not commit any palpadohel overriding error in
upholding the Board’s finding that the A.K. Kanngaing is an "organization" within
the meaning of paragraph 37(1)(a) of the IRPA.

Issue 3:Evidence of Organized Criminal Activity

[47] Paragraph 37(1)(a) of the IRPA applies where aaroegtion of which one is
a member is believed on reasonable grounds to @ been engaged in activity
that is part of a pattern of criminal activity pred and organized by a number of
persons acting in concert in furtherance of the rogswion of an offence punishable
under an Act of Parliament by way of indictment.

[48] The appellant argues that the Judge erred whereldetlnat the Board was
entitled to give weight to the police reports oinanal activity, unsubstantiated by
conviction, as evidence of his, or the organizasipimvolvement in criminal activity.

[49] In admissibility hearings the Board is not bound thg strict rules of
evidence. Once the tribunal determines that theéeece is credible and trustworthy
then it is admissible, and the question of how eékiElence was obtained becomes
relevant merely as to the weight attached to theeexee: section 173, IRPA.



[50] The jurisprudence of this Court indicates that emite surrounding
withdrawn or dismissed charges can be taken intsideration at an immigration
hearing. However, such charges cannot be usethdrof themselves, as evidence of
an individual's criminality: see, for exampMeerasingam v. Canada (M.C.(2004),
135 A.C.W.S. (3d) 456 (F.C.T.D.) at para.Ilhuraisingam v. Canada (M.C.l.)
(2004), 251 F.T.R. 282 (T.D.) at para. 35.

[51] Inthis regard, | agree with the Judge that ther@altd not rely on the police
source evidence as evidence of the appellant'sgdang. Rather, he considered the
circumstances underlying the charges and conteetplaharges — including the
frequency of the appellant’s interactions with thelice and the fact that others
involved were often gang members — to establishttigae are "reasonable grounds to
believe", a standard that is lower than the citahsglard, that the A.K. Kannan gang
engages in the type of activity set out in paragrap(1)(a).

[52] The appellant also submits that the police souvageace in this case is not
credible and reliable evidence. Many of the potegorts were made before a proper
investigation, and were not supported by the testynof the police officers and
witnesses that were involved. Further, the appebagues that the evidence hinted
that the police lacked objectivity; that their viefvthe appellant was biased.

[53] In this regard, | find that the Board considered fiolice source evidence
credible and trustworthy in the circumstances @& tase, and such a decision is
entirely within its discretion. The Board is unéfy situated to assess credibility of
evidence in an inadmissibility hearing; credibilieterminations are entitled to
considerable deference upon judicial review andhotbe overturned unless they are
perverse, capricious or made without regard to ahieence:Federal Courts Act,
R.S.C. 1985, c.F-7, 5.18.1(4)(d).

[54] The appellant has not demonstrated that the Boéiralsgs, or the Judge’s
acceptance of those facts, were perverse or capsicl herefore, | find no reviewable
error in respect of this issue.

[55] | am satisfied that the Judge correctly interprgiachgraph 37(1)(a) of the
IRPA when reviewing the Board’s findings. | wowdswer the certified questions as
follows:

a) The phrase "being a member of an organization" in
paragraph 37(1)(a) of the IRPA includes a person wh
was not a member at the time of the reportingwag a
member before that time.

b) The word "organization”, as it is used in paragraph
37(1)(a) of the IRPA, is to be given a broad and
unrestricted interpretation. While no precise wiébn
can be established here, the factors listed by yREe
in Thanaratnam, suprapy the Board member, and
possibly others, are helpful when making a
determination, but no one of them is an essential
element. The structure of criminal organizations is



varied, and the Board must be given flexibility to
evaluate all of the evidence in the light of thgiséative
purpose of IRPA to prioritize security in deciding
whether a group is an organization for the purpafse
paragraph 37(1)(a). The A.K. Kannan gang, as fduynd
the Board and the Judge, fits within this meaning.

[56] For these reasons, | would dismiss the appeal.

“A.M. Linden”

J.A.

“| agree

M. Nadon J.A.”

“| agree

J. Edgar Sexton J.A.”
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